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NOTICE 248 OF 2014

COMPETITION COMMISSION

NOTIFICATION TO APPROVE WITH CONDITIONS THE TRANSACTION INVOLVING:

OCEANA GROUP LIMITED
AND

THE FISHING BUSINESS OF FOODCORP (PROPRIETARY) LIMITED

CASE NUMBER: 2013AUG0371

The Competition Commission hereby gives notice, in terms of Rule 38 (3)(c) of the ‘Rules for
the Conduct of Proceedings in the Competition Commission, that it has approved the
transaction involving the above mentioned firms subject to conditions as set out below:

On 02 August 2013, the Competition Commission (“Commission”) received a notice of an
intermediate merger whereby the primary acquiring firm, Oceana Group Limited (“Oceana”) will
acquire the fishing business of Foodcorp as a going concern. The business essentially
constitutes the entire fishing business of Foodcorp and consists of the business of catching,
processing and selling deep sea trawl hake, lobster and/or pelagic fish carried out by the
relevant Sellers. It includes the Cape Town fishing operations’ head office which consists of the
business assets (described below) and business liabilities; the business assets of each Seller
being: accounts receivable, the cash-on-hand, the contracts, fishing rights, fishing vessels, fixed
assets, immovable properties, goodwill, intellectual property, shares, and claims on loan
account against the Sellers subsidiaries, stock and licences; and all shares (excluding minority
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shares where there are minority shareholders) of certain subsidiaries of the Sellers. Oceana
Brands will purchase the Glenryck trademark.

The merging parties submit that the proposed transaction excludes the sale of the West Coast
Rock Lobster (“WCRL") fishing rights and the hake long line fishing rights of the Sellers. The
ownership in respect of these rights is to be determined by Foodcorp in consultation with the
Department of Agriculture Fishing and Fisheries (“DAFF”). The hake business (excluding hake
Jong-line fishing rights) will be purchased by Amawandle Hake, the pelagic business by
Amawandie Pelagic and the lobster business (excluding WCRL fishing rights) by Oceana
Lobster. In anticipation of possible competition concerns arising from the proposed transaction,
Oceana offered to sell the Glenryck brand without the Foodcorp’s small pelagic fish allocation.

The investigation procedures employed by the Commission included a field investigation to
Oceana’s canned piichard processing plant located in Saldanha Bay, Western Cape and to
Foodcorp's processing plant located in Laaiplek, Western Cape. This was done in order to have
a better understanding of the operations of the merging parties in terms of the processing of
canned pilchard and fishmeal (i.e., pilchard offcuts or offal are fed into the fishmeal processing
plant). The Commission also held teleconferences and meetings with competitors of the
merging parties for all the fishing sectors (i.e., hake, achovy and canned pilchard) involved in
the proposed transaction. The Commission also sent information requests to some retail
customers for canned pilchard. The Commission also reviewed strategy documents received
from the merging parties. These include presentations made to the board, minutes of EXCO and
board minutes where the proposed transaction was discussed, all documents prepared
discussing the proposed transaction and due diligence reports prepared by Oceana or on behalf
of Oceana. Finally, the Commission consulted with DAFF, which is responsible for regulating
the fishing industry.

The Commission finds that the proposed transaction raises horizontal overlap in respect of the
harvesting, processing, marketing of South Coast Rock Lobster (SCRL), hake, anchovy (i.e.,
fishmeal is made from anchovy and fish oil is a by-product from the process) and canned
pilchards. The Commission is of the view that it is not necessary to conduct an extensive
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competitive assessment of the overlap between the merging parties in respect of the SCRL,

hake and anchovy fishing sectors for the following reasons:

in respect of the harvesting, processing and marketing of SCRL, the merged entity
willhave a combined market share of 4.15% with an accretion of 1%. It will continue to
face competition from significant competitors including Premier (40.12%), Ruwekus
(25.20%) and African Marine Products (22.58%). Also, 90% of the South African SCRL
is exported. The Commission therefore concludes that the proposed transaction is
unlikely to substantially prevent or lessen competition in the market for the harvesting,
processing and marketing of SCRL.

In respect of the market for harvesting, processing and marketing of hake, the merged
entity will have a combined market share of 8.76% with an accretion of 3.9%. Post-
merger, it will continue to face compeiition from significant players such as 1&J (31.21%)
and Sea Harvest (28.14%). The Commission therefore concludes that the proposed
transaction is unlikely to substantially prevent or lessen competition in the market for the
harvesting, processing and marketing of hake.

With respect to the anchovy market, Oceana currently holds commercial fishing rights
that entitle it to catch approximately 17.3% of the annual anchovy allocation whilst

Foodcorp has rights to catch 7.9% of the annual anchovy allocation. This will give the
merged entity 25.2% of the annual allocation of anchovy. Anchovy is harvested to
manufacture fishmeal. However, each of the merging parties sells its fishmeal to
different customer segments. No market participant raised any competition concems
with respect to the consolidation of the anchovy quota. The Commission therefore
concludes that the proposed transaction is unlikely to substantially prevent or lessen
competition in the market for anchovy and fishmeal.

However, the Commission finds that with respect to the vertically integrated market for canned

pilchard, the proposed fransaction will substantially prevent or lessen competition. The

Commission finds that the merging parties’ pilchard brands are each other's closest competitor.

The Commission thus finds that the proposed transaction will remove an effective competitor.

Post-merger, the merged entity will account for approximately 81.3% of the market whist its

nearest competitor will account for less than 10% of the market. The merging parties submitted
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that import of pilchards is a viable substitute for locally caught fish. The Commission also finds
that the relevant market is characterised by high barriers to entry and expansion in the form of
regulatory barriers, high capital outlays, brand loyalty, input scarcity, amongst other barriers.
Market participants confirmed to the Commission that import of pilchard is not a viable option to
locally caught fish because of the volatility in the R/$ exchange rate and other associated costs.
Also, the merging parties submit that quota allocations held by small quota holders are
contestable as they are not locked in long-term agreements. The Commission’s investigation
has found that Oceana has been able to contract the majority of the volumes attributable to
small quota holders’ overtime.

The Commission concludes that the proposed transaction will result in the merged entity having
the ability and incentive to act unilaterally in this market to the detriment of customers and
competitors and will substantially prevent or lessen competition.

Given that the proposed transaction will substantially prevent or lessen competition, the
Commission market tested the proposal submitted by Oceana to sell the Glenryck brand without
the small pelagic fish allocation. The Commission carried out this exercise in order to establish
whether this proposal will remove the substantial prevention or lessening of competition
concern. The market participants overwhelmingly informed the Commission that the Oceana
proposal will not address the competition concerns raised. Market participants informed the
Commission that the only viable proposal is a divestment of both the Glenryck brand and
Foodcorp’s small pelagic fish allocation to a market player that is independent of Oceana.

In an attempt to address the concerns raised by the Commission, the merging parties
suggested an alternative condition whereby the brand remains with Foodcorp and it continues
with marketing it and keeping the brand in the market until such a time when they are able to
find a purchaser for the brand. Foodcorp is of the view that it will be able to find fish either
locally (i.e., coniract from small quota holders) or to import from other parts of the worid.
However, Foodcorp does not import pilchard. In an attempt to convince the Commission about
the viability of this condition, Oceana submitted that it will supply Foodcorp with fish for a year at
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most, at a market related price. The Commission is of the view that the alternative proposal by
Oceana will ensure that Foodcorp will dependent on it for fish. Hence this proposal will not
remove the substantial prevention or iessening competition in the market since Foodcorp will
continue to depend on Oceana and the proposal is only for a short period of time.

The view of market participants supports the Commission’s assessment that the substantial
prevention or lessening of competition can only be addressed by the divestment of both the
Glenryck brand and Foodcorp’s small pelagic fish allocation to a market player that is
independent of Oceana. This will ensure that the pre-merger market structure and competitive
dynamics are restored. The Commission therefore concludes that the proposed transaction will
not substantially prevent or lessen competition if Ocean were to procure Foodcorp to divest the
Glenryck brand and Foodcorp’s small pelagic fish allocation prior to implementing the proposed
transaction. The Commission therefore attached the conditions detailed in Annexure A and
Annexure B to the approval of the proposed transaction.

The Commission did not receive any evidence suggesting that the proposed transaction raises
any public interest issues as contemplated in section 12A (3). The Commission is therefore of
the view that the proposed transaction in itself is unlikely to raise any public interest concermns.

The Commission therefore approves the proposed transaction with conditions in terms of
section 14(1)(b)ii) of the Competition Act, as amended. The Commission hereby issues a
certificate in the prescribed form approving the merger.

DIVESTITURE CONDITIONS

1. INTERPRETATION

1.1. The headings of the clauses in this Annexure “A” are for the purpose of convenience and
reference only, and shall not be used in the interpretation of, or to modify or amplify,
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1.2

1.3.

the terms of the Competition Commission of South Africa’s decision to which this
document is annexed.

In this Annexure “A”, unless a contrary intention clearly appears, words importing:
1.2.1. any one gender include the other genders;
1.2.2. the singular include the plural and vice versa;
1.2.3. natural persons include legal persons and vice versa.

The following terms shall have the meanings assigned to them hereunder and in any

Annexure to it, and cognate expressions shall have corresponding meanings, namely:
1.3.1. “the Act” — means the Competition Act 89 of 1998, as amended;
1.3.2. "Acquiring Firms"” means Oceana Group Limited ;

1.3.3. “Clearance Date” — the date that the Commission approves the transaction and as
referred to in the Merger Clearance Certificate (Form CC15).

1.3.4. “Commercial Terms” — means reasonable principles of commerce, or bona fide
reasons, taken into account in arriving at a decision in the ordinary course of
business;

1.3.5. “the Commission” — means the Competition Commission of South Africa;

1.3.6. “Days” — means business days;

1.3.7. “the Date of Disposal” ~ the date on which the legal title of the divested business
is transferred to the proposed purchaser.
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1.3.8.

1.3.9.

1.3.10.

1.3.11.

1.3.12.

1.3.13.

1.3.14.

1.3.15.

“the Divested Business” —, means the divested business as detailed in clause 3 of
these Conditions;

“the Divestiture Period” — is the period of three months from the clearance date,
or the further extended period in terms of clause 3.1 hereof, within which Oceana

must secure a proposed purchaser, and conclude a sale agreement of the divested
business;

“Final Date” — means the last day of any particular time period prescribed in these
conditions wherein any activity connected to the divestment of the divested business
has to be duly completed,

“Foodcorp” - means Foodcorp; Foodcorp Fishing (Pty) Litd; Bongalethu Fishing
Enterprises (Pty) Ltd; Emachibini Fisheries (Pty) Lid; Ezintlanzini Fishing (Pty) Ltd;
Ezolwandle Fishing (Pty) Ltd; Orgel Vismaatskappy (Pty) Ltd; Sea-ice
Manufacturers (Pty) Ltd; Siyasebenza Fishing (Pty) Ltd; and Umfondini Fishing (Pty)
Lid;

"Glenryck Trademark" means the Glenryck trademark (and all related trademark
licences) together with any logo or device associated therewith and all translations,
adaptations, derivations and combinations thereof, and whether registered or not;

Glenryck Sale” - means the subsequent sale by Oceana of the Glenryck Trademark
to the proposed Purchaser;

Merger" means the acquisition of control by Oceana over the fishing business of
Foodcorp, excluding the Glenryck Trademark;

“Merging Parties” — means Oceana Group Limited (“Oceana”) and the fishing
business of Foodcorp (Pty) Lid (“Foodcorp”);
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1.3.16. “Proposed Purchaser” — means any willing and able independent third party, that
elects to purchase the divested business, meets all the requirements of clause 6
hereof and which is approved by the Commission;

1.3.17. “Proposed Transaction” — means the sale of the divested business to the
proposed purchaser;

1.3.18. "the Regulations™ - means any regulations made in terms of the Act;

1.3.19. “Sale Agreement” — means an agreement, to be approved by the Commission,

that will be entered into by the merging parties and the proposed purchaser,
whereby the divested business will be sold;

1.3.20. “Target Firm” — means the fishing business of Foodcorp;

1.3.21. “the Trustee” — means the individual charged with the duty of monitoring and
executing the Trustee mandate in accordance with the conditions to which this
Trustee Mandate is attached;

1.3.22. “Trustee Divestiture Period” — means the period of three months, or the further
extended period in terms of clause 3.5, within which the trustee must execute his
mandate to divest the divested business in terms of the power of attorney and which
commences at the end of the divestiture period;

1.3.23. “Trustee Team” — means advisors, assistants and other personnel appointed by
the trustee to assist the trustee in the execution of his/her mandate.

2. RECORDAL

21. On 2 August 2013, the Merging Parties submitied a notice of a merger with the
Commission. The implementation of the Merger will result in the Acquiring Firm
gaining control over the Target Firm.
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2.2,

2.3.

2.4,

2.5.

2.6.

2.7

2.8.

The Commission finds that the Merger raises a horizontal overlap in respect of
the harvesting, processing, marketing of SCRL, hake, anchovy (i.e., fishmeal is
made from anchovy and fish oil is a by-product from the process) and canned
pilchards.

The Commission finds that the Merger is not likely to result in substantial
lessening or prevention of competition in the relevant markets for hake, anchovy
(i.e., fishmeal) and SCRL.

However, with respect to the vertically integrated market for canned pilchard the
Commission finds that the proposed transaction will substantially prevent or
lessen competition.

The Commission finds that the Merging Parties’ pilchard brands are the closest
competitors in the market and command the highest share of the market with an
estimated combined market share of 81.3% post-merger. The Commission thus
finds that the Proposed Transaction leads to the removal of an effective
competitor.

The Commission also finds that the relevant market is characterised by high
barriers to entry and expansion in the form of regulatory barriers, high capital
outlays, brand loyalty, input scarcity, amongst other barriers.

The merging parties anticipated that the Commission may find that the Merger is
likely to result in the substantial lessening and prevention of competition and
offered to divest the Glenryck brand with the view of remedying any likely

competition concerns.

Although the Commission finds from its investigation of the Merger that having a
strong brand is important in order to effectively compete in the industry, the
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Commission also finds that having access to the pilchard (i.e., quota allocation) is
equally, if not more, important.

2.9 in this regard, the Merging Parties indicate that imports are a viable option for a
potential purchaser of the Glenryck Trademark. Also, the Merging Parties submit
that quota allocations held by small quota holder are contestable as they are not
locked in staggered agreements.

2.10. From engagements with market participants and even the players that the
merging parties had indicated as possible purchasers of the Glenryck Trademark,
it became evident to the Commission that imports are not a viable option for small
players (i.e., smaller scale) as it is expensive to import especially under the
current exchange rates.

2.11. From the submissions received from the Merging Parties on the contestability of
quota allocations held by smaller quota holders, it became evident that Oceana
has been able to contract much more volumes over time regardiess of the fact
that the TAC allocation has dropped significantly over time. It is also evident that
Oceana has also been able to maintain a consistent volume of contracted quotas.

2.12. The Commission is of the view that the conditions under clause 3 sufficiently
address any likely competition concerns (i.e., unilateral effects) which are likely to
arise from the implementation of the Merger.

3. DIVESTED BUSINESS

3.1. Oceana before implementing the merger shall procure that Foodcorp shall divest of:
3.1.1 the Glenryck trademark;
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3.1.2 The Total Allowable Catch and/or quota allocation, fishing rights and permits with
respect to small pelagic fish as allocated by the Department of Agriculture, Fisheries and
Forestry in terms of the Marine Living Resources Act of 1998 to Foodcorp.

4. TIME PERIODS

4.1. Oceana shall procure that Foodcorp shall secure a Proposed Purchaser, and conclude
a Sale Agreement of the Divested Business, within the Divestiture Period. This period
may be extended upon written application by Oceana to the Commission for a further
period not exceeding 3 months on good cause shown. For the purpose of this clause,
good cause shown means circumstances that could not have reasonably been foreseen
by Oceana at the time the clearance certificate was issued. This request must be made
in writing to the Commission no later than one month before the expiry of the Divestiture
Period and the Commission’s consent may not be unreasonably withheld.

4.2. Upon receipt of the written approval by the Commission of the Proposed Purchaser, the
Proposed Purchaser to the extent required by the Act or requested to do so by the
Commission, notify the Proposed Transaction to the Commission, at which time the
Divestiture Period shall be suspended pending the approval of the Proposed
Transaction by the Commission.

4.3. Oceana will procure Foodcorp to use all reasonable endeavours to complete the
transfer of ownership of the Divested Business as soon as possible after the approval of
the Proposed Transaction by the Competition Commission.

4.4. if Oceana is unable to secure a Proposed Purchaser of the Divested Business within
the Divestiture Period or the Extended Period as the case may be, then the Trustee will
have an exclusive mandate and a power of attorney to sell the Divested Business
during the Trustee divestiture period at no minimum price. The specific details of the
Trustee’s mandate are annexed hereto marked Annexure “B”.
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4.5. Notwithstanding the provisions of clause 4.4, the Trustee shall use all reasonable
endeavours to ensure that any Sale Agreements concluded in respect of the Divested
Business with the proposed purchaser shall be at the best possible commercial terms.

4.6. Once the Sale Agreement has been concluded, Oceana shall use all reasonable
endeavours to ensure that it becomes unconditional and that it is implemen%ed as soon
as possible after the date of signature thereof. This shall be included as a provision in
the Sale Agreement.

4.7. Should the Trustee fail to dispose of the Divested Business within the Trustee
Divestiture Period, the Trustee may apply to the Commission for a further 3-month
extension on good cause shown.

4.8. Upon receipt of the written approval by the Commission of the Proposed Purchaser
during the Trustee Divestiture Period, the Trustee must, to the extent and in the manner
required by the Act, notify the Proposed Transaction to the Commission, at which time
the Trustee Divestiture Period shall be suspended pending the approval of the
Proposed Transaction by the Commission or the Tribunal.

UNDERTAKINGS BY OCEANA

5.1. Oceana undertakes, o do the following in respect of the Divested Business:

5.2. Procure that Foodcorp preserves and maintains the economic and competitive value of
the Divested Business until the Date of Disposal in accordance with good commercial
practice and to manage the Divested Business in the best interest of such business;

5.3. Procure that Foodcorp refrains from carrying out any act that may reasonably be

expected to have a significant adverse impact on the economic value, the management,
or the competitiveness of the Divested Business.
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5.4.

5.5.

5.6.

5.7.

Refrain from carrying out any act that may be of such a nature as to, in an adverse way,
alter the economic value of the Divested Business or which could alter the commercial
strategy of such business in an adverse way;

Procure that Foodcorp provides sufficient resources for the maintenance of the
Divested Business in accordance with any approved strategic business plan;

Commit, from the Clearance Date until the date of disposal, to keep the Divested
Business separate from the rest of its business/operations and to ensure that the
personnel of the Divested Business remain independent and have no involvement in its
business and vice versa, and shall ensure that all personnel do not report to any
individual (apart from the Trustee) outside the Divested Business;

Until date of disposal, assist the Trustee in ensuring that the divested business is

managed as a distinct and saleable entity separate from the businesses of Oceana.

6. APPOINTMENT OF TRUSTEE

6.1.

6.2.

6.3.

6.4.

Oceana shall appoint an independent trustee, subject to the prior written approval
of the Commission, to ensure that the Divested Business is managed in the

ordinary course of business, pursuant to good business practice.

The trustee shall be independent of Oceana, possess the necessary
qualifications to carry out its mandate, for example an investment bank,
consultant or auditor and shall neither have nor become exposed to a conflict of
interest.

Oceana shall provide a comprehensive and duly executed power of attorney to
the Trustee from the date of the Trustee’s appointment.

This power of attorney will take effect on the first day of the Trustee Divestiture
Period.
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6.5. A certified copy of the power of attorney shall be submitted to the Commission
within 5 days of the Trustee's appointment.

6.6. The power of attorney shall enable the Trustee to perform all actions which the
Trustee considers necessary or appropriate, including the power to appoint
advisors and to execute the trustee mandate attached hereto.

6.7. The power of atiorney shall include the authority to grant sub-powers of attorney
to the members of the Trustee Team.

6.8. Any power of attorney granted by Oceana, including any sub-powers of attorney
granted pursuant to them, shall expire on the earlier of the termination of the
Trustee’s mandate or the discharge of the trustee.

6.9. Oceana shall propose a trustee for the Commission’s approval within ten days
from the Clearance Date.

6.10. The proposal shall contain sufficient information for the Commission to determine
whether the Trustee is suitable to execute the Trustee mandate attached hereto
and shall include infer alia the proposed trustee’s contact details and employment
history.

6.11. The Trustee’s, the Trustee’'s Team and the trustee’s partner firms’ relationship
with the Merging Parties for the previous 12 months must be disclosed to the

Commission in writing.

6.12. The Commission shall have the discretion to approve or reject the proposed
trustee. Such approval shall not be unreasonably withheld.

6.13. Oceana shall appoint the trustee within 5 days of the Commission’s approval of
said trustee.
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6.14.

6.15.

6.16.

If the proposed trustee is rejected, Oceana shall submit the names of at least two
more proposed trustees within 5 days of being informed of the rejection.

If the Commission rejects all further proposed Trustees, the Commission shall
nominate a Trustee, whom Oceana shall appoint, or cause to be appointed within
5 days of being informed by the Commission.

All reasonable costs incurred by the Trustee and/or the Trustee Team shall be for
Oceana’s account, which costs shall be settled by Oceana on demand of the
Trustee.

7. THE PURCHASER

7.1.

7.2.

7.3.

7.4

7.5.

With a view to immediately restoring effective competition, the Proposed Purchaser, in
order to be approved by the Commission, must;

Be independent and not related to Oceana or any directly or indirectly affiliated member
of their corporate groups.

Possess the financial resources, proven expertise and the incentive to maintain the
divested business as a viable and active competitive force in competition with the
merging parties or any directly or indirectly affiliated member of their corporate group
and other competitors.

Obtain all necessary approvals from the Commission and other regulatory authorities
for the acquisition of the Divested Business (taking into account any remedies that
might be offered).

The proposed purchaser shall provide the Commission with an affidavit deposed fo by a

senior official of the proposed purchaser confirming the accuracy of all information
provided to the trustee and the Commission.
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7.6. In order to maintain the structural effect of these conditions, Oceana or any directly or
indirectly affiliated member of their corporate group, will not subsequently directly or
indirectly re-acquire influence or control over the whole or part of the Divested
Business.

PRIOR APPROVAL BY THE COMPETITION COMMISSION

8.1. When Foodcorp has reached an agreement with a Proposed Purchaser, Oceana shall
submit to the Trustee and the Commission a fully documented and reasoned proposal
enabling the Commission to:

8.2. Verify in consultation with the Trustee that the Proposed Purchaser is a suitable
purchaser of the Divested Business.

8.3. Such a proposal shall be submitted no later than one month prior to the end of the
Divestiture Period and shall include copies of the draft and/or final sale agreement and
all other ancillary agreements and/or other documents related to the proposed
divestiture.

8.4. The Commission will approve or reject Oceana’s proposal in writing. The approval of
the proposal shall not be unreasonably withheld.

8.5. Once the sale agreement with the proposed purchaser has been concluded, Oceana
shall submit a signed copy of the sale agreement, together with any other relevant

documentation to the Commission.

DUTIES AND OBLIGATIONS OF THE PARTIES DURING THE TRUSTEE DIVESTITURE
PERIOD

9.1. If Oceana fails to procure Foodcorp to transfer the Divested Business to an approved
purchaser within the Divestiture Period, the Trustee shall have an exclusive mandate
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9.2.

9.3.

9.4.

with the necessary power of attorney to secure a Proposed Purchaser and sell the
Divested Business at no minimum price.

At the expense of Oceana, the trustee may appoint advisors {in particular for corporate
finance or legal advice), subject to Oceana’s approval, which approval shall not be
unreasonably withheld or delayed, if the Trustee considers the appointment of such
advisors necessary or appropriate for the performance of its duties and cbligations
under the trustee mandate, provided that any fees and other expenses incurred by the
Trustee are reasonable.

If Oceana refuses to approve the advisors proposed by the Trustee, the Commission
may approve the appointment of such advisors, after having heard Oceana’s objection
thereto.

Qceana will indemnify the Trustee, its employees and members of the Trustee Team
(each an “indemnified Party”) and hold each indemnified party harmiess against any
liabilities arising out of the performance of the Trustee’s duties under these conditions,
except to the extent that such liabilities result from the wilful default, reckiessness, gross
negligence of the trustee, its employees or members of the Trustee Team.

10. CONFIDENTIALITY

10.1.

10.2.

Save for the time periods in which the Commission requires Oceana to dispose
of the Divested Business; the contents of "Annexure A” are not confidential.

The entire document “Annexure B”, the Trustee mandate, is confidential.
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ANNEXURE B
TRUSTEE’S MANDATE

1. INTRODUCTION

1.1. The Trustee shall act on behalf of the Commission to ensure Oceana's compliance with
the terms of Annexure A of the Commission’s conditions.

1.2. The key objective of the Trustee’'s work is to ensure that the divested business is
maintained as a competitive force pending the sale, and that it is sold to a Proposed
Purchaser who meets the Commission’s criteria as set out in clause 6 of “Annexure A”, in
a format which enables continued competition in the reievant markets.

2. DUTIES OF THE TRUSTEE

2.1. The Trustee shall uniil the termination of his mandate carry out the following duties:

2.1.1. Monitor the steps that the Oceana is taking to maintain the continued economic viability,
competitiveness and marketability of the Divested Business and ensure that it is
managed in the ordinary course of business, pursuant to good business practice.

2.1.2. Monitor and advise the Commission as to the development of the procedure for selecting

the Proposed Purchaser for the Divested Business and as to the conduct of the
negotiations between Oceana and the Proposed Purchasers.

2.1.3. Monitor and advise the Commission as to whether the Proposed Purchasers with whom
Oceana intends to negotiate are likely to satisfy the Commission’s requirements as set

out in clause 6 of the conditions.

2.1.4. The Trustee’s duties set out above may not be extended or varied in any way by
QOceana, save with the express written consent of the Commission.
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3. REPORTING OBLIGATIONS OF THE TRUSTEE PRIOR TO THE TRUSTEE
DIVESTITURE PERIOD

3.1.

3.2.

3.3.

3.4.

3.4.1.

3.4.2.

3.4.3.

3.4.4.

3.4.5.

A detailed work plan describing how the Trustee intends to monitor compliance with the
obligations and conditions attached to the conditions must be drawn up in consultation
with Oceana and submitied to the Commission within 10 days of the Trustee's
appointment.

Within 10 days from the end of each calendar month, or as otherwise agreed with the
Commission, the Trustee shall submit a written progress report to the Commission,
sending a copy to the Hold Separate Manager(s), and subject to a confidentiality
undertaking, the designated recipients within Oceana,

The report shall cover the Trustee's progress in the fulfilment of his/her obligations under
the mandate and the compliance of Oceana with the conditions and obligations imposed
upon them in Annexure A and Annexure B.

The report shall cover in particular the following topics:

The operational and financial performance of the business to be divested, assessed
during any particular time period;

Monitoring of the preservation of the economic viability, marketability and
competitiveness of the business to be divested;

A list of Proposed Purchasers and a preliminary assessment of each of them;
The state of negotiations with Proposed Purchasers;

Any issues or concerns regarding the sale of the Divested Business including any issues
and concerns regarding the negotiation of the Sale Agreement.
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3.5. Throughout the term of the Trustee's appointment, if at any time the Trustee has any
reason to doubt Oceana’s full compliance with any or all of the obligations in terms of
Annexure A of the Commission’s conditions, the Trustee shall immediately advise
Oceana of such doubts or concems and make recommendations to Oceana regarding
how such doubts or concerns may be remedied without delay.

3.6. The abovementioned doubts or concerns as well as related recommendations and
progress in their implementation must be contained in the written progress report
referred to in clause 3.2.

4. ASSISTANCE BY OCEANA TO THE TRUSTEE

4.1. Oceana shall provide to the Trustee, or cause to be provided, all reasonable assistance
and information required by the Trustee to carry out this mandate, including copies of all
relevant documents and access to appropriate personnel. Oceana shall cover all their
own expenses arising from the provision of such assistance.

4.2.  Oceana shall be responsible for the performance of its employees and agents and for
the accuracy and completeness of all data and information provided to the Trustee.

4.3. Oceana shall provide the Commission with affidavits deposed to by a senior official
confirming the accuracy of all information provided to the Trustee.

5. TRUSTEE DIVESTITURE PERIOD

5.1. For purposes of this Trustee mandate the Divestiture Period shall be the applicable time
periods specified in Annexure A.

5.2. In the event that the Oceana fails to secure a Proposed Purchaser within the Divestiture

Period, the Trustee shall execute his mandate in accordance with the power of attorney
referred to in clause 6.3 of Annexure A.
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5.3. Should the Trustee sell the Divested Business during the Trustee Divestiture Period, the
remuneration package of the Trustee may not provide for a success premium that is
linked to the final sale value of the Divested Business.

5.4. The Proposed Purchaser shall fulfil the purchaser requirements as set out in clause 7 of
Annexure A.

5.5. The Sale Agreement shall be approved by the Commission in accordance with the
procedure laid down in clause 8 of Annexure A.

5.6. The Trustee shall comply with the Commission’s instructions with regards to any aspect
pertaining to the negotiation and/or conclusion of the Sale Agreement. in particular, the
Trustee shall comply with the Commission’s instruction to suspend all negotiations with
any Proposed Purchaser with immediate effect.

6. REPORTING OBLIGATIONS OF TRUSTEE DURING THE TRUSTEE DIVESTITURE
PERIOD

6.1. A detailed work plan describing how the Trustee intends to divest of the business must
be drawn up within 10 days from the commencement of the Trustee Divestiture Period
and submitted to the Commission.

6.2. Within 10 days from the end of each calendar month, or as otherwise agreed with the
Commission, the Trustee shall, for the duration of the Trustee Divestiture Period, submit
a comprehensive written report to the Commission, sending the parties a copy at the

same time.

6.3. The report shall cover the Trustee’s progress of the divestiture process and in particular
the following topics:

6.3.1 A list of Proposed Purchasers and a preliminary assessment of each of them;
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6.3.2 State of negotiations with Proposed Purchasers;

6.3.3 Any issues or concemns regarding the sale of the Divested Business including any issues
and concerns regarding the negotiation of the sale agreement;

6.3.4 Motivation for the utilization, associated costs and detalls of professional advisors
appointed by the Trustee;

6.3.5. Any particular issues as set out in the work plan.

7. CONFIDENTIALITY

7.1. The Trustee’s reports will be confidential and for the sole use of the addressees, who
shall be the Commission, Hold Separate Managers, and subject to a confidentiality
undertaking by the designated recipients within Oceana.

7.2 The Trustee’s reports shall be independently prepared on the basis of the information
and documents provided to him and shall reflect his assessment of such information and
documentation.

7.3. The Trustee shall present the draft reports to the Hold Separate Managers ir1 advance of
its submission to the Commission in order that they may review the factual content of the

report and provide their comments.

7.4.  Any unresolved disagreement between the Trustee and the Hold Separate Managers
concerning the content of the draft report must be noted in the final report submitted to
the Commission.

8. ESTIMATED FEES AND EXPENSES

Oceana shall pay the Trustee's reasonabie fees and expenses on the terms and
conditions agreed upon in writing between Oceana and the Trustee.
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9. REPLACEMENT, DISCHARGE AND RE-APPOINTMENT OF TRUSTEE

9.1. The Commission may at any time, after consultation with the Trustee, order Oceana {o
remove the Trustee, if the Trustee has not acted in accordance with the Trustee
mandate or for any reason advanced by the Commission.

9.2. The new Trustee shall be appointed in accordance with the procedure referred to in
clause 6 of Annexure A.

10. TERMINATION OF THE MANDATE

10.1 The mandate will automatically terminate upon completion by the Trustee of his obligations
under this mandate, subject to the written approval of the Commission.

All correspondences in relation to the Conditions shall be submitted to the following email
address: mergerconditions@compcom.co.za.
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