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monitor_transfers ensure that HDG targets which are set via_legislation are not
undermined.

(b) How do we strike a balance betwgen sections 2(d}), (f) and (y) on the
one hand and 2(h) and (p) on the other hand of the ECA? Can we
reconclle these two policy objectives so that the neced to empower
HDI's and the need to ensure that regulatory measures developed by
the Authorlty do not serve as a barrier to entry?

Vodacom believes that the requirements for HDI ownership will make the existing
barriers to entry even higher and perhaps insurmountable, to the extent that all
prospective licensees would face the same hurdle. ' ”

Cell C submits that all licensees must be requirsd to comply with the same requirements
of empowerment and ownership and control. They further submit that once a minimum
set of standard empowerment requirements are in place either by virtue of the BBBEE
Sector Codes or regulations, the regulations must be put in place for the licensees to
comply with section 13. Cell C is of the view that the intenfion of the legislation is to
facilitate a general application, of minimum empowerment requirements on all licensees
rather than to create regulations that would only be applicable upon the transfer. of
change of ownership of a jicence, in an environment where there is no standard
empowerment requirements imposed on similar licensees.

Cell C believes that it is crucial to clarify the chronology of the process, as stated above,
as the regulations to be implemented at the end of this process must bear in mind, the
objective of inoorborating the provisions of the BBBEE Act into the electronic
communications ragulatory sector. They impressed on the importance of addressing the
objectives in a sequential manner to ensure the social and economic imbalances of the
past are corrected in a commercially responsible manner.

Telkom submits that setting the ownership threshold at a level higher than 25% - 30%
could be seen as sefting a barrier to entry. Telkom observes that the Authority might
find it challenging to strike a balance between the ECA sections (sections 2(d), (f) & (y)
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on one hand and sections 2(h) & (p} on the other hand} mentioned here particularly in
the case of operators that are licensed already even though it may not be the case with
new applicants. Having said that, Telkom holds the view that giving effect to section 2(h)
and to a certain extent section 2 {p) of ECA could be achieved by the Authority through
placing parts of the provisions of these sections in the license conditions , especially of
new applicants whenever possible, However, they are of the view that such conditions
should not discourage prospective licansees or investors. A desirable balancing act
could be achieved when the policy objectives underlying these mentioned sections are
not onerous or detrimentat to service provisioning and infrastructural development.

Telkom nevertheless, submits that the legislative framework that the Authority
administers seems to confine it to new applications and/or transfers mostly, and limits
the latitude fo make strides in empowering HDPs. Thersfore any meaningful
raconclliation of these two policy objectives (HD! empowerment and compelitive seclor)
mentioned here may be achieved through an engagement with the sector and ultimately
amendments to the legisiative framework.

Telkom further submits that the promotion of SMMEs can be promoted through
imposing preferential procurement in their favour. Again, an explicit statutory
requirement or obligation in this regard would have to be introduced even if it is in
the form of making it compulsory for licensees to comply with the BBBEE Act and
codes in their procurement processes or activities.

On the other hand, MWeb is of the view that the Authority can strike a balance
between sections 2(d}, (f) and (v} on the one hand and 2(h) and (p) on the other. in
the context of approval for change in control the Authority will need to assess these
on a case by case basis. A change in control application is not the only means
available to the Authority to achieve these objectives and is in fact not the most
suitable. They propose that the Authority looks at the measures at its disposal when
granting licenses and when monitoring the empowerment of licensees.
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SACF submits that this question seems to pose that promotion of BEE is a zero sum
game in relation to the promotion of investment and innovation in the sector. SACF is of
the view that one object does not need to be obtained to the detriment of the other. In
Tact, all of these objects can be complimentary. SACF does not support a view that
requiring black shareholding in a licensee will necessarily be to the detriment of
innovation or investment in the business. Diversity of thinking, diversity of culture,
diversity of business paradigms can be a benefit 1o the long term growth of a business,
aspecially as it attempts to grow and develop new markets. This is the reason many
businesses, not only those subject to the preferential procurement policies of
Government, have chosen to bring in empowerment pariners — to attempt to maximise
the growth and development of their businesses.

The Authority has considered all issions and is encoural that itis nised
that these policy positions can co-exist in the requiations. It will continue o subject
changse in ownerghip and control of lice to regulatory scrutiny within the ambi
these sections.

15.2. The BBBEE Act makes reference to “black people”, whilst the ECA relates
to “historically disadvantaged persons or groups” {See Section 2 (h) which
articulates the primary objects of the Act and section 9(2) (b) of the ECA.}
Are these two concepts reconclliablie?

Vodacom submits that the anomaly between Black and HDP/HDI should be rectified by
aligning ECA and the BBBEE Act, and accepting that the primary instrument for
regulating BEE in South Africa is the BBBEE Act and the BEE Codes of Good Practice.
The BBBEE Act defines Black as being the generic term for African, Coloured or Indian
citizens who either obtained citizen through birth, nationalised prior 27 April 1994 or
where one or both parents were SA citizens. Historically Disadvantaged Persons
("HDP/HDI") is a term used to describe all persons who were historically disadvantaged
including black peopie, women, youth and people living with disabilities. It is therefore
clear that HDP/HDI does not only pertain to black people but also to women, youth and
disabled persons who are not black.
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Cell C submits that the envisaged regulationa must be extended to Include both
ownership and control (which could Include HDG's and biack people), and the BBBEE
scorecard to ensure an inclusive approach is adopted to redress the Inequalities of the
past. However, In calculating ownership and control there will be a percentage that must
be reported which include only black people and a separate percentage reported for
HDG's — which may include white women and white persons with disabilities.

Tetkom submits that the concepts “black people” and “historically disadvantaged
persons or groups” appear to be imeconcilable. The biggest issue is with the definitions
accorded to these concepts rather than the goal of these two concepts within the context
of empowerment process. Therefore they are of the view that in light of the
government's pursuit of the Broad Based Black Economic Empowerment (BBBEE)
policy objectives, it would be advisable for the Authority to align with the curment
govermment agenda for the sake of uniformity in this regard and pursue amendments to
" the ECA to remove HDI and substitute it with “black psople”.

SACF submits that certainly the Intended beneficlaries ere the same. M-Net belleves
that while it phrases the issues of empowerment on different occasions, the ECA does
not define the concept, historically disadvantaged persons. They propose that the
Authority must focus on empowering historically disadvantaged persons In various ways.
The Authority Is aware that the DTl Codes provide detalled mechanisms and calculation
methodologies for the measurement of broad-based BEE scores of business entities
under the generic scorecard. The Authority has noted that the majority of submissions
have proposed that the ECA be amended to align with the BBBEE. The Authority
concurs with the submission that the concepts ‘black people” and ‘hisiorically
disadvantaged persons or groups” are not synonymous.

15.3. Section 9 (2) (b) allows the Authority to include the minimum percentage of
equity ownership to be held by persons from historically disadvantaged
groups who are applying for an Individual licence. Should the envisaged
ownership regulations adopt the same threshold?
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The major operators are of the view that the ECA be amended to align with the BBBEE
Act. Vodacom strongly supports the objectives of the BBBEE Act and that those
objectives should be consistently applied across all sectors of the South African
Economy. They submit that the BBBEE Act constitutes a national legislative instrument
designed to regulate BEE in the larger sconomy and it ought fo trump the ECA. They
further state that one of the key factors which determines the competitiveness of a
country is its ability to create an environment of certainty in order to among others
secure investor confidence. The presence of conflicting policy posttions, particularly on
a matter as significant as BEE, can have a devastating impact on investment in South
African enterprises. The apparent conflict between the 30% HDI ownership in the ECA
and balanced scorecard notion in the BBBEE Act is a classical case that engenders
confusion in the mind of an investor. They propose that the ECA be amended to align to
the BBBEE Act in order to achieve absolute clarity.

Cell C echoas Vodacom's views and adds the following sentiments; that the Authority
should consider the following four principles, before a dacision regarding the percentage
ownership is made: :
(a) The reguiations shouid be clear, simple to implement and be fairly applied to all
stakeholders;
(b) The regulations should ensure continued investment in the country and in new
technologies
{c) The regulations should be aligned with national policy and other initiatives to
avoid a fragmented empowerment approach; and
(d) The regulations should contaln measurable and enforcement rules.

Cell C is of the view that the 30% requirement should be read in the context of the ECA
where it is only a requirement for an application for new licences. They propose that the
ECA be amended to reduce the threshold to 25% and to set it as a target — as this is in
line with the BBBEE Codes of Good Practice and the average percentage contained in
all the other industry charters. They further propose that the Authority regulariy review
the percentage and the information acquired through reporting and monitoring
requirements to assess empowerment progress. '
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Tetkom is supportive of the minimum of 30% equity for HDis and holds the view that
anything higher could affect competition in the sector as it could result in the crsation of
barriers to entry and may not facilitate empowerment.

Telkom submits that section 9(2) (b) is peremptory in which case the Authority does not
have an option but to include the stipulated minimum percentage of equity of ownership
that is not less than 30% In respect of HDIs when it formulates an ITA. Accordingly,
ownership regulations would have to give effect fo that. However, the Authority would
~ have to take note of the provisions of section 13 of ECA as well in this regard. Section
13(3) gives discretion to the Authority to set limits / restrictions in the Ownership and
Control Regulations. Accordingly, ICASA may chose not to set a limit but use the
Regulation to control the reduction of HDI equity ownership when it comes to instances
of transfer or change of ownership of a licensee. Telkom states that in keeping with the
draft ICT Charter it would be advisable that the notations indicated therein in refation to
equity ownership be considered and perhaps be incorporated in the draft regulations.

The object of the Act requires the Authority to oversee the electronic communications
industry, not selected licensees. The Authority consequently disagrees with the view
that the minimum 30% requirement should only apply to new licensees, as this would be
discriminatory and believes that the 30% threshold should be adopted across the board,
Accordingly ICASA will set the threshold at the minimum of 30% and existing licensees
who do not comply will be given a period of 18-24 months to comply. However, should
the ECA be amended to align with DTl codes, the Authority will uphold such
amendments.

15.4. Whilst the term equity is not defined in the ECA, Section 10(a) of the Broad-
Based Black Economic Empowerment Act 53 of 2003 (“the BBBEE Act”)
provides that “Every organ of state and public entity must take info
account and, as far as Is reasonable posslble, apply any relevant code of
good practice issued in terms of this Act In determining qualification
criteria for the Issulng of licences, concessions or other authorisations in
terms of any law”.

The codes are Issued in terms of section 8 of the BBBEE Act. In terms
thereof, clause 3.8 in Code 100 defines equity as follows:
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“Equity, in relation to any form of enterprise, means the capital invested in
that enterprise In respect of which the members have a claim against the
enterprise or against the other members of that enterprise by reason of
holding an equity inferast. Analogous terms and concepts include, but are
not limited to:
+ Issued share capital In a company limited by shareholding or share
capital in a co-operative society;
« the total of members’ interests In a close corporation; and
» the total interest of all the partners in a partnership”
Is this definition helpful in the context of the ownership and control
framework? If not, can you provide an alternative?

Vodacom Is of the view that the request to consider the appropriateness of the BEE
Codes definition of equity ownership for purpose of the proposed regulation is
misplaced. Thay believe that ICASA is legislatively bound by the BBBEE Act to apply
the provisions of Code Serles 100 in the measursment of ownership in an individual
licence, and any limitations and restrictions which ICASA may impose under the
Proposed Regulations will not be permitted to deviate from the principles contained in
Code Series 100.

Cell C submits that unless the Authority makes use of the definition as It Is written into
the BBBEE Act, the term should not be utilised at all and that reference should be made
to terminology defined in other relevant legisiation such as the definitions of “share” and
securities” used in the Companies Act, 71 of 2008.

Telkom submits that the definition seems helpful save that the Authority could include
concepts like the granting of economic Interest, actual voting rights, net equity Interests,
special powers in the running of the company, and under what circumstances equity Is
conferred, when it formulates regulations.

M-Net and MultiCholce agree that the definition is helpful as It applles to the economy ag
a whole,
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The Authority is not convinced that adherence to the codes are sufficlent. Research has
confirmed that even if all South African companies were to meet the fargets of the

scorecard this would have limited impact on empowerment for the following reasons:
o QOnly 7.4 % of the ulation are in management_positio I |

lines)

s Only 11,9% of the labour force work in big companies and the codes do not

apply to the other 88% who work in small businesses
» Two thirds of the population is unemployed or underemploved and earn iess than

R2500 per month, and the es do not apply to them either ubule
2009).
Even if the above figures have changed in 2011, it is probable that anges are

marginal. Furthermore, the demand for aquity shares exceeds supply as seen in the
recent share transactions in Vodacom, MTN and Multichoice The Authority has resolved
that it will focus on equity as mandated in the Act until such time the ECA is amended fo
align it with BBBEE Act.

15.5. How could the Authority beiter promote the ownership and control of
electronic communications services by historically disadvantaged groups
in listed companies?

Vodacom submits that section 13(3) of the ECA gives ICASA the power fo limit or restrict
the ownership and control of a licence in relation to HDI; but it does not necessarily
follow from this that to regulate the ownership of listed companies would promote the
ownership and control of electronic communications services by historically
disadvantaged individuals. A licence will not necessarily be heid directly by a listed
company. indeed, where conglomerates are concerned, it is highly unlikely that the listed
company and the licensee will be the same legal entity.

They believe that ICASA is not empowered to impose such limitations or restrictions in
order to “promote the ownership and control of electronic communications services by
historically disadvantaged groups in listed companies” uniess such an imposition is
made with a view to either:
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¢ Promote the ownership and control of elecfronic communications services by
historically disadvantaged grdups;

s Promote competition in the ICT sector.

Celi C submits that there should be no differentiation between listed and private
companies. They believe that with the implementation of & scorecard system and the
‘once compliant always compliant” approach, broad based empowerment will be
achleved in a fair and meaningful manner.

Telkom submits that the ICT BEE Council must make proposals to the Deparfment of
Labour {(DOL) as to how un-utllised funds in the relevant SETA’'s can be used as
collateral for broad-based BEE within the sector. A special BEE fund must be
established to finance the acquisition of equity from established companies In the ICT
industry. Telkom also stated that the Authority should also have sight of all licensees’
contracts and agreements that are relevant to Issues of ownership and control. Although
on paper a South African company can be seen as the controlling shareholder; thelr
controlling power and influence can be eroded by management and other contracts that
effectively deliver de facto control to a minority shareholder. All such contracts,
agreements, arrangements should be reviewed by the authority on an ongoing basis fo
ensure that the objects and principles of the regulations are not eroded. Further, when
the Authority grants licences or approves transfers of licences or give authorizations
(e.g. when allocating frequency bands) especially In instances where black people are
not involved or are involved in a negligible way, it may impose as a condition that a
proportion of the concerned company’s Issued share capital be exclusively offered at an
affordable price to black people through the stock exchange and be locked in for a
stipulated period.

Also, with management and control, the Authority could require that a certain percentage
of the management of the company consist of black people in keeping with the codes or
the ICT Charter and accord veto voting rights to black people on issues of transfer or
decrease of black people shareholding particularly in those listed companies that already
have a fair number of black people owning shares. However, such actions may need to
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be preceded by discussions with the JSE as well as analysis of the company laws of the
republic.

with its broad aim to limit discrimination amongst licensees.

15.6. Are the issues regulated in the limitation of ownership and control of
telecommunications services in terms of sectlon 52, 18 January 2003
{Notice R105, Government Gazette 24288 of 2003) still relevant under the
Eiectronic communications Act, 2005 (Act 36 of 2005) (“The Act”)? What
improvements, if any can be made to the 2003 ownership and control
regulation?

Vodacom submits that the Ownership and Control Regulations were promuigated by
ICASA under section 52 of the Telecoms Act prior to convergence when the market
structure was different from the cument structure. Vodacom argues that given the
changes in the regulatory landscape prompted by advent of the ECA, it will be
_inappropriate to impose the existing ownership and control requirements based
regulations which were devsloped under an obsolete Telecoms Act regime. Therefors,
the ownership and conirol regulations need to be amended to reflact the new market
structure emerging from the ECA regulatory regime,

Vodacom proposes that the following Issues in the current Ownership and Control
Regulations, inter alia, need to be considered:
¢ Regulation 2- with special emphasis on the fact that this Regulation makes
reference to a “concentrated market”. it is our opinion that a concentrated market
if s0 retained must be linked to a market review process in terms contemplated in
Chapter 10 of the ECA.

« The reference and use of “telecommunications service category”.
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Vodacom adds that if the Regulations are not repealed there needs to be an alignment
between these Regulations and the existing Processes and Procedures Regulations as
drafted in terms of the ECA when it comes to processes contained therein.

Cell C submits that the ownership and control regulations need to be reviewed o ensure
that they are technology agnostic, and aligned with the new companles’ legislation and
the proposals made in their submission. They believe that these regulations should not
make a distinction between different categories of companies and propose that the
licence terms and conditions of all similarly situated licensees, be aligned as a first step.

Telkom believes that on the whole, some of the issues are still relevant. However, the
~emphasis on concentrated -markets may need to be reviewed following the en masse
licence conversion that has probably resulted in less cencentrated markets,

Telkom proposes that perhaps the concept of Significant Market Power (SMP) should be
the main emphasis even then perhaps only in markets or sub-markets that are found to
be characterised by ineffective competition. Accordingly, limiting cross ownership or
control interest may have to be closely examined in such markets where companies
could be found to be possessing SMP.

SACF believes that these issues are still relevant. The Electronic Communications Act
is not very clear with regard to the authority’s powers to regulate ownership and control
of existing licensees. Section 8(2) (b) of the ECA allows the Authority to regulate
ownership limitations on applicants for new licenses. Sections 13(3),{4) and (5} of the
ECA grants the Authority powers fo regulate ownership and control with regard to
transfers of ownership. Greater clarity needs to be provided with regard to the
Authority’s ability to regulate ownership and control of existing licensees.

.AVUSA suggests that the issues of Contral must be dealt with under the licensing
conditions when a commercial sound broadcasting license is issued. Altematively, the
Authority can also employ the established guidelines as adopted by the Competitions
Tribunal, in terms of the Competition Act 89 of 1998. The reference there-of, will assist
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the Authority on the definitions of what constitutes Control. This can also be
supplemented by the provisions of the Companies Act, section 61 of 1873

AVUSA motivates that, Competitions Act section 12 (2) mersly explains specific
instances where an individual can be said to have & Control in a firm If such person:
¢ beneficlally owns more than half of the Issued share capital of the firm,
¢ s entitied to vote a majority of the votes or has the voting power to sway things
In his/her favour,
+ s able to appoint or veto the appointment of a majority of the directors of the
firm,
e is a holding company, and the firm is Just a subsidiary as contemplated In
sectlon 1.3 (a) of the Companies Act

The Authority has noted that the general sentiment [s that the term “concentrated
market” is out-dated in view of the Altech judgement which converted all VANS to
"individual licensees”. The Authority is of the view that Licensees must be required to
submit their BBBEE verification Ceriificates (verified by an accredited verification
agency) on an annual basis. Further, additional changes to the 2003 regulations will be
effected in recognition of legislative and market changes.

15.7. How could the Authority strike a balance between the need to promote the
ampowerment of historically disadvantaged persons on the one hand and
the need to promote competition and encourage Investment on the other
hand? Are the two nacessarily mutually exclusiva?

Vodacom malintaing that Investment in telecommunications Infrastructure which Is
accessible to all citizens of South Africa I a prerequisite for broad-based economic
development. The dual role telecommunications play as both a traded service and a
vehicle for trade means that price reduction, development of infrastructure and services,
among others, have a positive Impact on other sectors of the economy. A decresse In
investment In telecommunications has a domino effect on all other sectors that depand
on telecommunications to maintain an effective and economically sound local and global
presence. For this reason, sustained investment in the communications sector Is vital
for empowerment. Vodacom submits that ICASA should consider creative approaches to
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achieving empowerment, to avoid any tension arising between these overwheimingly
important objectives. They believe that the country must find a way to advance
empowerment and continue to develop world-class communications infrastructure and
sarvices.

Vodacom supports a balanced-scorecard approach to assessing compliance, rather than
a narrow focus on equity ownership, as pronounced in the BBBEE Act and the Ministry
of Trade and Industry’s BEE Codes of Good Practice.

Cell C submits that the two concepts are not mutually exclusive, provided that the
empowerment process is broad-based, effective and implemented over a period of time,

Telkom concurs with Cell C that these two terms may not necessarily be mutually
exclusive. They argue that the Authority has to decide, depending on matters on-hand
and existing circumstances, which one has to receive priority: consumer welfare or HDI
empowerment. Where at any given time the two do not present conflict in anyway on
the matier under consideration, the Authority would sasily strike the balance, but where
they present conflict the Authority may have to lean in favour of what it chooses to
prioritise in that given case between consumer welfare and HDI empowerment. Telkom
proposes that the circumstances of each case depend on weights attached to the
variables.

SACF does not support a view that requiring black sharsholding in a licensee will
necessarily be to the detriment of innovation or investment in the business. Diversity of
thinking, diversity of culture and diversity of business paradigms can be a benefit {o the
long term growth of a business, especially as it attempts fo grow and develop new
markets. They do not believe that the two terms are mutually exclusive,

The Authority is encouraged by the views of SACF and Telkom. Empowerment should
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the aspirations of many indigenous who have been historically and unjust!
marvinalised in the economy.

15.8. Do the provisions of the Act empower thé Authority to prescribe
regulations on foreign limitations in individual ECS and ECNS licences?

Vodacom notes that ICASA’s powers are within the terms of the ECA, which relate to the
promotion of ownership and control of electronic communications services by HDI and
the promotion of competition. Foreign ownership is a distinct question, which is not
within the ECA’s scope. Accordingly, the ECA does not provide a speclfic right to limit or
restrict investment by foreigners, other than to the extent to which it is In conflict with the
objectives described in section 13(3) of the ECA.

Cell C does not believe the Authority is empowered to impose foreign limitation on
ownership, and submifs that any approach In that regard will result in reduced
investment, reduced technological development and a failure to meet South African
growth targets by 2014. On the other hand, SACF submits that it is clear that the
Authority would be empowered to do so with regard to new licenses.

Telkom is of the view that section 13(3) of the ECA is arguably worded such that it could
be interpreted not to be excluding the power of the Authority to prescribe regulations on
foreign limitations in ECS and ESNS licensees where necessary. For example, it is not
implausible that an instance may arise where the Authority could decide that given the
structure of a particular licenses, its HDI requirement should be set at 49% which would
naturally result in reduction of any foreign ownership in that company.

Telkom states that similarly, sections 8(3), 9(2}{c) and 9(6Xb) point to the inherent
powers of the Authority that give the Authority the right o decide to put conditions that
understandably would have to be exercised in the public interest. Telkom adds that it
would not be far-fetched to argue that the pmviéions of section 2(k) of ECA could be
interpreted to be affording the Authority some degree of latitude to prescribe regulations
on foreign limitations in ECS and ESNS, if necessary, to achieve the objective' of that
section.
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Telkom however submits that in a narrow senss, It is a valid argument to make that If
that it was intended that the Authority should have powers to prescribe regulations on
foreign limitations in individual ECS and ECNS licenses that would have been clearly
provided for as is in the instance of broadcasters.

The A has conslderad bo e direct responses from Voda Telk

15.8. Should the Authority regulate forelgn ownership for electronic
communications? If so to what extent?

Vodacom ig of the opinion that this is a matter of national economic policy. The policy
on inward foreign investment should be developed and adopted by the South African
Govemment, as informed by the World Trade Organisation Agreements and the SADC
Protocol on Finance and Investment. Any limitations on foreign ownership are of
national and global significance, and not sectoral in nature. Consequently, it would be
premature to address the issue of whether or not ICASA has the right to regulate foreign
ownership until the broader policy debate has taken place.

Cell C submits that the Authority should not regulate foreign ownarship at this point in
fime, and any such actions would be uffra vires the ECA. Thersfore, proposes that any
foreign ownership regulation should form part of a national policy that will be
spearheaded by the DTI.

Telkom submits that the Authority, as provided In section 2(o) of the ECA, would have to
conelder relevant policy objectives that are generally pursued by government and which
are sometimes embodied In various statutes, and balance those with what it conglders to
be its core mandate when it regulates forelgn ownership in the sector. Telkom further
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states that the Authority when exercising its regulation on foreign ownership would need
to balance things like BBBEE applicable requirements, economic growth factors that
could be vielded by the secfor, risk to national security, evaluate foreign direct
investment that comes to the sector with a view {o stopping one that would not benefit
the sector and the country at the end of the day.

Caxton believes that transformation of the broadcasting sector is more than an aflocation
of equity to HDI/HDG representatives, but it also requires other efforts to be made in
order to include, develop and empower the HDGs. Caxton further advises ICASA to
enforce compliance with the Codes and avoid duplicative regulatory efforts. Caxton
indicates that, while HDGs equity is included in the current ECA, it must be read in
parallel with other provisions of section 2 of the ECA.

The Authority believes that the Act indeed makes a distinction between broadeasting
services, on the one hand, and ECNS and ECS services, on the other, depending on the
subject matter of application. For example, section 13(4) authorises ICASA to impose
limitations on_ownership and control of broadcasting services, subject to Chapfer 9.
Chapter 9 deals with, infer alia, foreign ownership and control of broadcasting services
and cross-media ownership and control of broadcasting services. There is no_similar

uirement in section 13(3) that deals with limitations on ownership and control of ECS
and ECNS,

15.10. in regulating ownership and control for electronic communications what
percentage should be allocated towards black people, black women, black
youth and black disabled people? Should a score card be used?

Vodacom is of the opinion that ICASA should effectively use the guidelines as provided
for in the BBBEE Act and BEE Codes of Good Practice.

Cell C believes a standard scorecard such as the generic scorecard in the DTI Codes of

Good Practice or a Sector Code should be used. Any different measure would result in
confusion, double jeopardy and inefficiencies.
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Telkom submits that it is important that there is a common approach to issues relating to
BBBEE across the codes, regulations and charters that ECS and ECNS licensees wiil be
subject to. Alignment of these tools for the promotion of BEE in the industry will provide
clear guidance and direction for those licensees which seek to comply with BEE
requirements. The draft ICT Charer must be finalized as a matter of urgency. The
requirement for HDI should be consistent with the objectives and strategy of the BBBEE
Adt, including the focus on woman, youth and disabled people.

Telkom adds that it would seem that in order to be able to gauge progress made as well
as compliance, the use of scorecards may have to be used. Also that would encourage
all intended groups to be involved in the process.

MMA admonishes the Authority for not seeking strong grounds to represent people with
disabilities and women.

Section 2 {h) requires the Authority to promote the empowemment of historically
disadvantaged persons. The Authority recognises the obligation imposed by the ECA to
pay_particular attention to the needs of women, cpportunities for the youth and
challenges for people with disabilities. However, in the absence of research into the
categories identified in the guestion i.e. black women, black disabled people or black
youth, the Authority believes it is premature to include exact percentages. However,
after further monitoring compliance with legislation and studying the scores of members

of the sector the Authority may develop regulations to support Section 2 (h) obiectives.

15.11. Are restrictions and limitations on cross licence ownership relevant for
electronic communications? If yes, to what extent and what measures
should be put into place to ensure that convergence is encouraged in the
process?

Vadacom submits that restrictions and limitations on cross ownership could only be
relevant to slectronic communications to the extent that an ECS or ECNS licensee may
wish to merge with or acquire a broadcasting licensee, as the licensing environment
currently does not prohibit cross ownership of both ECS and ECNS licences. However,
Vodacom believes that cross-ownership issues are already effectively dealt with by the
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Competition Commission/Tribunal when assessing mergers and acquisitions and the
Commission/Tribunal is réquirad by law to assess the impact of such mergers (cross
ownership)} on competition prior to making a determination. Vodacom recommends that
cross-ownership issues should continue to be assessed, managed and regulated in
terms of the merger and acquisition process established by the Competition Commission
and that no further restrictions or limitations in this regard should be imposed by ICASA.

Cell C submits that cross ownership in the electronic communications arena would be
unnecassary and superfluous. Electronic communications licensees have no restrictions
on the types of services or technology. Therefore, it should not make a difference from a
regulatory perspective, whether a licensee is providing all the services it offers in terms
of a single or multiple licences, such a decision should be based on commercial
imperatives. ‘

Telkom submits that when they look at the nature of the licensing regime under the
ECA, it would appear that the restrictions may not be necessary as there is probably no
advantage that they could serve. This is because there are only three basic licence
categories under ECA;

s Electronic communications network services (ECNS) licences;

¢ Electronic communications services (ECS) licences; and

s Broadcasting services licences.

As most persons licensed under the Telecommunications Act, 103 of 1998 (“the
Telecoms Act’) now have ECNS and ECS licences (largely as a result of the Altech
court case), it is of little benefit to acquire the licences of other entities, as any person
with an individual ECNS and ECS licence can provide fixed, mobile, volce, data, or any
other service. This is a very different scenario to the licensing regime that existed under
the Telecommunications Act ara, whers licences were limited to fixed, mobile, data, etc.

SACF submits that Cross license restrictions are not required and other elements of the

ECA dealing with competition issues should be sufficient to address concems with
regard fo cross licensing.
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MMA foresees the digitization process of the media or convergence of the media
platforms as a watershed moment for the diversifying content through promotion of all
local languages, sports, documentaries, news, music and children's programmes.

The Authority accepts that ition mission is b laced dicate over
concentration matters or mergers and acquisitions. The Authority is supportive of
convergence it benefits biic, but it will endeavour to itor transfers an
patterns of transfers in the market to ensure that integration patterns align with section 2
k} and n rate development MME's r jon 2 A,

15.12. To what extent should the Authority restrict the transfer of ownership and
control interest in a licence?

Vodacom is of the view that in terms of the ECA, ICASA may restrict the transfer of
ownership and control of an individual ficence only in so far as this would have bearing
on promoting competition in the ICT sector and the promotion of ownership and control
of electronic communications services by HDis. They believe that the nationality of an
investor is irrelevant to the promotion of either the interests of historically disadvantaged
groups or competition in the sector.

Cell C proposes that ownership and control should be restricted until such time that a
licensee has reached the empowerment target of 25% and sustained it for 2 years
thereafter. They emphasise that no further ownership and control restrictions should be
put in place, In light of the fact that a South African market with an excess of 300
licensees, cannot be regarded as a concentrated market any longer.

Telkom submits that the Authority could restrict the transfer of ownership and control
interest in a licence only in instances where reduction or stifling of competition in the
market(s) concerned would occur as a result of that transfer and/or when the BBBEE
objectives are undermined as a result of that transfer. if any transfer promotes both
competition and the BBBEE objectives and on the whole is in the public interest and
further enhances consumer welfare, restrictions in those cases may not be necessary.
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SACF argues that transfers must preserve the 30% HDG ownership requirsment by
HDG's. SACF is of the view that in order to maintain the threshold held by Black
shareholders, transfers can be limited to other Black shareholders, with exemptions
granted in specific circumstances.

MMA advises that ICASA must advocate for the appointment of South African citizens at
Board, executive and senior management levels,

The Authorily agrees with the view that transfers must be restricted fo the extent that
heg do_not reduce empowerment stipulations or ungegmmg section 2(k) and 2(h} or

18.13. What factors should be considered in prescribing a limitation on ownership
and control of an individual licence by foreign investors?

Vodacom submits that a review of FDI rules must commence with a review of natlonal
policy towards foreign Investment and the assoclated specific economic policy
objectives. Only then can the merits of any limitations in investments by forelgn
investors be considered.

Cell C does not believe that there should be any restrictions on forelgn ownership for
ECS and ECNS licensees. In its view the only context wherein forsign ownership shouid
be considered is in broadcasting.

Telkom submits that it would appear from the reading of the ECA that at most foreign
investor{s) can hold up to 70% equity in an Individual licence in the electronic
communications. The Authority will have to ensure that foreign investors do not exceed
this threshold. Telkom is of the opinion that acceptance of FDI must be accompanied by
skilis transfer and investment infrastructure.

Maxitec Internet Services proposes that there should not be any limitations on foreign
ownership of individual licences and the Authority should ensure that sveryone has fair
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and regulated access to local fadllities. On the other hand, SACF submits that at
minimum, the Authority should consider a requirement that the CEO, CFO and CTO of a
.licensee be South African citizens.

: st rece signed WTO aqree and ge SE
and policy guidelines miged by{ DOC, DT! and National Treasury.

15.14. What Is the effect of ownership limitation and restrictions on foreign
Investment? Can lessons be learnt from the broadcasting sector and
should we be guided by limitations imposed In other countries?

Vodacom submits that there should be no limitations on ownership and control of
Individuai licenses by foreign investors as the ECA is only concermned with restricting
foreign ownership In respact of broadcasting and this concem is based on a
constitutional mandate that is particular to broadcasting as well as concems around the
regulation of content to preserve local cuiture.

Cell C submits that the only effect would be reduced investment, no technological
advancement and ultimately failure to reach the 2014 growth fargets.

Telkom believes that the one effect of ownership imitation and restrictions on foreign
Investment Is that it siows down the pace of foreign direct investment. In a senss,
broadly speaking it could result in the country not being considered a favourite
destination for foreign direct investment. Ultimately they could be seen as one of the
obstacles to doing business with the country.

Telkom proposes that leaming from other countries could be helpful whilst taking into
congideration that South Africa may have unique requirements and policy objectives
related to ownership issues which may not be found in other countries.
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studies and make recommendations to the Minister as per section 3(8) of the Act.
furthermore the Authority will be quided by evolving policy shifts on foreign ownership.

15.15. What mechanism can be brought in place to ensure that existing licensees
comply with the suggested limitation of equity ownership? What measures
should be introduced to ensurs that BBBEE Is not diluted? In other sectors
a lock-In period is used, how long should the lock-in period be, if any?

Vodacom notes that Lock-in periods are structured in accordance with the time-frames
 of the BBBEE policy framework. However, Vodacom notes that the framework also
makes provision for the recognition of biack ownership for a period of 18 months after
the black owners have relinquished their shares in a measured company. In the draft
ICT sector code, this period has been extended to 3 years having taken into account the
difficulties companies have had in the past 8 years in finding sultable replacement black
shareholders,

Celi C proposes the following:

« an alignment of ownership and control requirements in all licence terms and
conditions;

s an annual reporting requirement based on a scorecard;

» a 10 year timeframe to reach a 25% empowerment ownership and control
threshoid, should the Authority wish to regulate ownership and control in addition
to a scorecard system (DTl Code of Good Practice/Sector Code);

« maintenance of such 25% threshold for a period of 2 years, where after a once
complaint always complaint” principle will apply; and

» [CASA to perform a regular monitoring function.

Telkom submits that aas a first point of departure the Authority may need to engage with
the existing licensees to explore possible trade-offs before resorling to possible
mechanisms, such as Issuing codes andfor regulations. It may further be said that
having the draft ICT Charter could be one way of instituting an appropriate mechanism in
this regard.
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Telkom proposes the use of Scorecards and targets to be introduced for the industry to
ensure that BBBEE is not diluted.

Telkom submits that a lock -in period balances the expectations of the co-owners of the
licensee that they have met the BEE requiremenis of the license with the desire by
some BEE investors to realize the value of their shareholding or to unencumber their
sharsholding. However, Telkom believes that a lock-in period is not without its
disadvantages particularly in the case of listed shares as by the end of the period the
share value could have been devalued. Accordingly it recommends that lock-in periods
should not be unreasonably long; to allow for recovery of incurred costs or part theredf,
& maximum of 2 years as a total lock-In period without any form of {rading or transfer be
allowed, thereafter, a partlal lock-in period whersin limited trading or transfer among the
designated group be permittad to endure for the remainder of entire lock-in period.
Telkom Is of the view that lock-in periods that go beyond 5 years not be considered.

Telkom further submits that when it comes to the issue of dilution the Authority may have
to use the monltoring and evaluation mechanisms to ensure that empowered companies
do not later dilute thelr BEE status. This again would call for the Authority’s scrutiny of
any changes In the empowered licensees’ status.

SACF concurs with Telkom that a lock -in period balances the expsectations of the co-
owners of the licensee that they have met the BEE requirements of the license with the
desire by some BEE investors to realize the value of their shareholding or to
unencumber their sharehoiding. They recommend a fock-in period of five years, or
alternatively a mechanism that allows an HDG to sell their interest in the licensee to
another HDG be considered.

he Authority acknowlsdaes that stipulation of lock-in periods congtifutes a contractual
matter between sharsholders. The Authority will however restrict transfer of shares in

neral inclu those held by esmpowerment groups especially those licensees who
were granted spectrum based on their empowerment structure and with the aim of

rotecti em rment ure_of the licenses and _in_the int other
investors who embarked on the empowerment transaction with goodwill, and generally in
order to advance the interests of the public.
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15.16. What are the limitations to ensuring that electronic communication services
and networks are controlled by South Africans?

Vodacom notes that ICASA has not defined the term “controlled by South Africans™ in
the discussion document, however they propose that ICASA should define specific
requirements réther than broad Hmitations on foreign ownership and meet those
objectives. The provision of technology-progressive electronic communicatiohs
infrastructure on a national basis, that is of a high quality requires significant monetary
investiment and specialised technical and other skills. Access to such resources is not
readily available on a global scale, a challenge that is similarly experienced in South
Africa. This means it also significantly limits control options of ECNS and ECS services
in South Africa,

WNC IT Services submits that the limitation on foreign ownership should be kept at a
minimum (if any) as foreign investment into the new IECS and IECNS sector could be
invaluable. License holders should however be obliged to adhere to the BBBEE score
card.

Telkom submits that the limitations to successfully ensuring that electronic
communication services and networks are controlled by South Africans would be failure
1o look at restrictions pertaining o equity, voting rights and management positions. They
argue that funding chatlenges should be attended to by government to avoid additional
failures.

SACF submits that access for the majority of South Africans to services such as
broadband must be a priority. To the extent that such control will dissuade investment,
then allowance of foreigh investment that directly impacts on access to services (ECNS
licenses) should not be unduly restricted.
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The Authority is not persuaded that foreign investors will be discouraged by national

icies: research by lan Liddle (2009) in fact s that foreign investors who invest in

developing countries are familiar with the vagaries of investing in such markets.

15.17. Is it practical and desirable for the regulations or HDI targets to be identical
across each sub - sector (ECS vs. BS)?

Vedacom submits that there are aspects to the operation of the broadcasting industry
and the nature of its services which are quite distinct from the electronic communications
industry. Furthermore MTN submits that there is a clear distinction between the
Broadcasting and Electronic Communications sectors which is made apparent by the
fact that where the legisiature intended to impose limitations or restrictions on foreign
ownership it did so expressly with regard to broadcasting licences. This interpretation is
further supported by section 64 of the EC Act which specifically deals with limitations on
foreign control of commercial broadcasting services. Moreover, the rationale required in
limiting and restricting foreign ownership in broadcasting licences' does not apply in
respect of Electronic Communication Services (ECS) and electronic Communication
Network Services (ECNS) licences.

Cell C submits that it is neither practical nor desirable for regulations fo be identical
across broadcasting and electronic communication sub-sectors. Regulatory decisions
and targets should be separately considered based on their own merits to ensure that
the respective objectives of the sub-sectors are achievable.

Telkom submits that Broadcasting has specific constitutional imperatives that need to be
closely considered and be given due effect to. One needs to be stricter towards
Broadcasting because of its powerful opinion making influence in various spheres like
social, political, moral, etc. In light of that, the applicabie regulations may not necessarily
have to be identical in every respect.

Neotel and Smile do not believe that each sub-sector has the same considerations.
Differential treatment is required between broadcasting and electronic communications

! To ensure that broadcasting services are effactively controlled by South Africans
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licensens, possibly between electronic communications network services and electronic
communications service licences and even between individual and class licences.

SACF submits that as convergence advances, and as a greater percentage of South
Africans have access to broadband, reason to have different targets across each
subsector will diminish. However they have not yet advanced to the point where
asymmetrical regulation is avoidable. These regulations can and should be reviewed to
ensure they keep abreast with technological and market changes.

The Authority has considered the submissions made and is of the view that non-
iscrimination of licensees m n n_view of convergence where
broadcasting is effectively taking place in ECS services. Recommendations will
accordingly be shared with the legislature fo ensure that policy changes and legisiation

aliow for the reguiator to keep abreast with technological developments.

IV. CONCLUSION

As mentioned in the beginning of this document, the Authority engaged in a public
consultation process with the intention to consider written and oral submissions from
stakeholders before reaching final conclusions. It is within that understanding that the
Authority's considerations informed the broadcasting recommendations submitted to the
Ministry of Communications, which were extended to cover ECS and ECNS matters that
are the subject of legislative amendments.

The bhasis upon which the Authority has assessed and congidered its curmrent
recommendations around issues of cross-media ownership and foreign ownership rules
should be located within the current global financlal crisis, which has affected the
broadcasting and electronic communications sector negatively. It should also be seen
as the Authority’s intention to enforce the ECA; preserve and sncourage & diversity of
voices/views within the broadcasting system; promote the cultural values, economic and
social goais; enhance, maintain, permit and promote efficlent and effective economic
competition; and help the industry navigate the negative impact of the economic
downturn.
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The Authority has considered the provisions of section 92(7) of the ECA and the
recommendation{s) by stakeholders fo align the 2004 recommendations with the
provisions of the ECA and dlarify their status by engaging the stakeholders in a
transparent public review process. The Authorily Is also concemed about the issues of
economic concentration, ownership restrictions and cross media. Under the current and
previous law, the Authorily ensures compliance with the ownership and control rules
before it issues a licence. In addition, the Authority is required to review compliance on
an on-going basis.

The Authority sought Legal Opinion on the relevance of the 2004 recommendations and
realignment of the previous recommendations with the ECA. The opinion suggested that
the 2004 Recommendations cannot be regarded as completely irrelevant as they dealt
with legislative provisions some of which are to be fot}nd. inthe ECA.~

The Authority further considered changes to the 2003 Ownership and Control
Regulations. Subsequently, the Authority took a position that it will propose some
legislative amendments in relation to electronic communications services ("ECS"),
electronic communications network services ("ECNS"} and broadcasting services (BS).

Following the various challenges encountered in developing comprehensive draft
regulations in terms of section 13 of the ECA, the Authorty will make further
recommendations in respect of changes which should be incorporated in the scheduled
amendment of the ECA. These challenges centre on policy contradictions between the
DTl and DOC as expressed in the DTI codes, the WTO agmemeﬁt and the ECA. The
latter contradictions impact on foreign ownership Himitations in individual BS, ECS and
ECNS licences, categories of beneficiaries of empowerment, and scope of
empowerment.
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The Authority has consequently decided that the promulgation of the ECS and ECNS
Regulations should consequently be suspended until iegislative amendments are
effected.

The Authority wishes to thank all participants for their contributions during this review
process. The Authority also wants to encourage participants to continue adding value to
the development of the sector.

DR STEPHEN MNCUBE
CHAIRPERSON OF COUNCIL
INDEPENDENT COMMUNICATIONS AUTHORITY OF SOUTH AFRICA
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