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monitor transfers to ensure that HOG targets which are set via legislation are not 

undermined. 

(b) How do we strike a balance between sections 2(d), (f) and (y) on the 

one hand and 2(h) and (p) on the other hand of the ECA? Can we 

reconcile these two policy obJectives so that the need to empower 

HOI's and the need to ensure that regulatory measures developed by 

the Authority do not serve as a barrier to entry? 

Vodacom believes that the requirements for HOI ownership will make the existing 

barriers to entry even higher and perhaps Insurmountable, to the extent that all 

prospective licensees would face the same hurdle. 

Cell C submits that all licensees must be required to comply with the same requirements 

of empowerment and ownership and control. They further submit that once a minimum 

set of standard empowerment requirements are In place either by virtue of the BBBEE 

Sector Codes or regulations, the regulations must be put in place for the lfcensees to 

comply with section 13. Cell C is of the view that the intention of the legislation is to 

facilitate a general application, of minimum empowerment'requirements on all licensees 

rather than to create regulations that would only be applicable upon the transfer. of 

change of ownership of a licence, in an environment where there Is no standard 

empowerment requirements imposed on similar licensees. 

Cell C believes that It Is crucial to clarify the chronology of the process, as stated above, 

as the regulations to be Implemented at the end of this process must bear in mind, the 

objective of Incorporating the provisions of the BBBEE Act into the electronic 

communications regulatory sector. They impressed on the importance of addressing the 

objectives in a sequential manner to ensure the social and economic imbalances of the 

past are corrected in a commercially responsible manner. 

Telkom submits that setting the ownership threshold at a level higher than 25%- 30% 

could be seen as setting a barrier to entry. Telkom observes that the Authority might 

find it challenging to strike a balance between the ECA sections (sections 2(d), (f) & (y) 
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on one hand and sections 2(h) & (p) on the other hand) mentioned here particularly in 

the case of operators that are licensed already even though it may not be the case with 

new applicants. Having said that, Telkom holds the view that giving effect to section 2(h) 

and to a certain extent section 2 (p) of ECA could be achieved by the Authority through 

placing parts of the provisions of these sections in the license conditions , especially of 

new applicants whenever possible. However, they are of the view that such conditions 

should not discourage prospective licensees or Investors. A desirable balancing act 

could be achieved when the policy objectives underlying these mentioned sections are 

not onerous or detrimental to service provisioning and infrastructural development. 

Telkom nevertheless, submits that the legislative framework that the Authority 

administers seems to confine It to new applications and/or transfers mostly, and limits 

the latitude to make strides In empowering HOI's. Therefore any meaningful 

reconciliation of these two policy objectives (HDI empowerment and competitive sector) 

mentioned here may be achieved through an engagement with the sector and ultimately 

amendments to the legislative framework. 

Telkom further submits that the promotion of SMMEs can be promoted through 

imposing preferential procurement In their favour. Again, an explicit statutory 

requirement or obligation in this regard would have to be introduced even if It is in 

the form of making It compulsory for licensees to comply with the BBBEE Act and 

codes in their procurement processes or activities. 

On the other hand, MWeb is of the view that the Authority can strike a balance 

between sections 2(d), (f) and (y} on the one hand and 2{h} and (p) on the other. In 

the context of approval for change in control the Authority will need to assess these 

on a case by case basis. A change in control application is not the only means 

available to the Authority to achieve these objectives and is in fact not the most 

suitable. They propose that the Authority looks at the measures at its disposal when 

granting licenses and when monitoring the empowerment of licensees. 

31 



34 No.34601 GOVERNMENT GAZETTE, 15 SEPTEMBER 2011 

SACF submits that this question seems to pose that promotion of BEE is a zero sum 

game In relation to the promotion of investment and innovation in the sector. SACF is of 

the view that one object does not need to be obtained to the detriment of the other. In 

fact, all of these objects can be complimentary. SACF does not support a view that 

requiring black shareholding in a licensee will necessarily be to the detnment of 

Innovation or investment in the business. Diversity of thinking, diversity of culture, 

diversity of business paradigms can be a benefit to the long term growth of a business, 

especially as It attempts to grow and develop new markets. This is the reason many 

businesses, not only those subject to the preferential procurement policies of 

Govemment, have chosen to bring in empowerment partners - to attempt to maximise 

the growth and development of their businesses. 

The Authority has considered all submissions and is encouraged that It is recognised 

that these policy positions can co-exist In the reaulatlons. It Will continue to subJect 

change in ownership and control of Ucensees to reaulatorv scrutinY within the ambit gf 

these sections. 

15.2. The BBBEE Act makes reference to "black people», whilst the ECA relates 

to "historically disadvantaged persons or groups» {See Section 2 (h) which 

articulates the primary objects of the Act and section 9(2) (b) of the ECA.} 

Are these two concepts reconcilable? 

Vodacom submits that the anomaly between Black and HOP/HOI should be rectified by 

aligning ECA and the BBBEE Act, and accepting that the primary instrument for 

regulating BEE in South Africa Is the BBBEE Act and the BEE Codes of Good PractiCe. 

The BBBEE Act defines Black as being the generic term for African, Coloured or Indian 

citizens who either obtained citizen through birth, natlonal\sed prior 27 April 1994 or 

where one or both parents were SA citizens. Historically Disadvantaged Persons 

(''HOP/HOI") is a term used to describe all persons who were historically disadvantaged 

including black people, women, youth and people living with disabilities. It is therefore 

clear that HDP/HDI does not only pertain to black people but also to women, youth and 

disabled persons who are not black. 
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Cell C submits that the envisaged regulations mutt be extended to Include both 

ownership and control (which could Include HOG's and black people), and the BBBEE 

scorecard to ensure an Inclusive approach Ia adopted to redreas the Inequalities of the 

past. However, In calculating ownership and control there will be a percentage that must 

be reported which include only black people and a separate percentage reported for 

HOG's - which may include white women and white persons with disabilities. 

Telkom submits that 1he concepts "black people" and "historically dlsadVantagsd 

persons or grovps" appear to be irre<:ondlable. The biggest Issue Is with the deflnltlona 

accorded to these concepts rather than the goal of these two concepts within the context 

of empowerment process. Therefore they are of the view that in light of the 

government's pursuit of the Broad Based Black Economic Empowerment (BBBEE) 

policy objectives, it would be advisable for the Authority to align with the cumtnt 

government agenda for the sake of unlfonnity In this regard and pursue amendments to 

the ECA to remove HOI and substitute It with "black people~. 

SACF submits that certainly the Intended beneflcter1es are the same. M-Net believes 

that while it phrases the issues of empowerment on different occasions, the ECA does 

not define the concept, historically disadvantaged persons. They propose that the 

Authority must focus on empowering hlstortcally disadvantaged persons In vartous wtrfS. 

The Authority Is aware that the DTJ Codes provide detailed mechanisms and calculation 

methodologies for the measurement of broad-based BEE scores of business entities 

under the generic scorecard. The Authority has noted that the majority of submissions 

have proposed that the ECA be amended to align with the BBBEE. The Authority 

concurs with the submission that the concepts •black people" and "hlstorlcslly 

disadvantaged persons or groups" are not synonymous. 

15.3. Sectton 9 (2) (b) allows the Authority to Include the minimum percentage of 

equity ownership to be held by JMraona from hlatortcally dleadvantaged 

groups who .,.. applying for an Individual licence. Should the anvl~~~~gld 

ownership regulations adopt the same threshold? 
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The major operators are of the view that the ECA be amended to align With the BBBEE 

Act. Vodacom strongly supports the objectives of the BBBEE Ad. and that those 

obJectives should be consistently applied across att sectors of the South African 

Economy. They submit that the BBBEE Act constitutes a national legislative Instrument 

designed to regulate BEE in the larger economy and It ought to trump the ECA. They 

further state that one of the key factors which determines the competitiveness of a 

country is Its ability to create an environment of certainty in order to among others 

secure Investor confidence. The presence of conflicting policy positions, particularly on 

a matter as significant as BEE, can have a devastating Impact on investment In South 

African enterprises. The apparent conflict between the 30% HOI ownership in the ECA 

and balanced scorecard notion In the BBBEE Act is a classical case that engenders 

confusion in the mind of an Investor. They propose that the ECA be amended to align to 

the BBBEE Act in order to achieve absolute clarity. 

Cell C echoes Vodacom's views and adds the following sentiments; that the Authority 

should consider the following four principles, before a decision regarding the percentage 

ownership is made: 

(a) The regulations should be clear, simple to implement and be fairly applied to all 

stakeholders; 

(b) The regulations should ensure continued investment in the country and in new 

technologies 

(c) The regulations should be aligned with national policy and other Initiatives to 
avoid a fragmented empowerment approach; and 

(d) The regulations should contain measurable and enforcement rules. 

Cell C is of the view that the 30% requirement should be read in the context of the ECA 

where It is only a requirement for an application for new licences. They propose that the 

ECA be amended to reduce the threshold to 25% and to set It as a target - as this is In 

line with the BBBEE Codes of Good Practice and the average percentage contained In 

all the other industry charters. They further propose that the Authority regularty review 

the percentage and the Information acquired through reporting and monitoring 

requirements to assess empowerment progress. 
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Telkom is supportive of the minimum of 30% equity for HDis and holds the vlew that 

anything higher could affect competition in the sector as it could result In the creation of 

barriers to entry and may not facilitate empowennent. 

Telkom submits that section 9(2) (b) is peremptory in which case the Authority does not 

have an option but to include the stipulated minimum percentage of equity of ownership 

that Is not less than 30% In respect of HDis when It fonnulates an ITA. Accordingly, 

ownership regulations would have to give effect to that. However, the Authority would 

have to take note of the provisions of section 13 of ECA as well in this regard. Section 

13(3) gives discretion to the Authority to set limits I restrictions in the Ownership and 

Control Regulations. Accordingly, ICASA may chose not to set a limit but use the 

Regulation to control the reduction of HOI equity ownership when It comes to instances 

of transfer or change of ownership of a licensee. Telkom states that in keeping with the 

draft ICT Charter It would be advisable that the notations indicated therein in relation to 
equity ownership be considered and perhaps be Incorporated in the draft regulations. 

The object of the Act requires the Authority to oversee the electronic communications 

Industry, not selected licensees. The Authority consequently disagrees with the view 

that the minimum 30% requirement should only apply to new licensees, as this would be 

discriminatory and believes that the 30% threshold should be adopted across the board. 

Accordingly ICASA will set the threshold at the minimum of 30% and existing licensees 

who do not comply will be given a period of 18-24 months to comply. However, should 

the ECA be amended to align with DTI codes, the Authority will uphold such 

amendments. 

15.4. Whilst the term equity is not defined In the ECA, Section 10(a) of the Broad· 

Based Black Economic Empowennant Act 53 of 2003 ("the BBBEE Act") 

provides that "Every organ of state and public entity must take Into 

account and, as far as Is reasonable possible. apply any relevant code of 

good practice Issued In tenns of this Act In detennlnlng qualification 

criteria for the Issuing of licences, concessions or other authorisations In 

tenns of any law". 

The codes are Issued In terms of section 9 of the BBBEE Act. In terms 

thereof, clause 3.8 in Code 100 defines equity as follows: 
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•Squft1, In relation to any form of.,.,., .. , meena Che caplml ltriMf«<ln 

tiMt em.tJH'I•• In ,...,.ct of which the ,.,.,. haw • claim e~lnet the 

~· or epln.t the other membent of that entetpr#H by tMaon of 

holding en equity lntttest. Analogous terms and concepts Include, but are 

not limited to: 

• 1 .. uec1 ahara capital In a company limited by shareholdlng or share 

capital In a co-operattve society; 

• the total of members' Interests In a close corporation; and 

• the total interest of all the partners in a partnership" 

Is this definition helpful in the context of the ownership and control 

framewortalf not, can you provide an alternative? 

Vodacom I$ of the view that th4:J reque,t to oonslder the appropnaten~ of the BEE 

Codes deftnltlon of equity ownership for purpose of the proposed regulation Is 

misplaced. They believe that ICASA Is .legislatively bound by the BBBEE Act to apply 

the provt81ona of Code Series 100 In the measu1'911'1ent of ownership In an Individual 

licence, and any limitations and restrictions which ICASA may impose under the 

Proposed Regulations will not be pennltted to deviate from the prindples contained In 

Code Series 100. 

Cell C submtts that unless the Authority makes use of the definition as It Is written Into 

the BBBEE Act, the tenn should not be utilised at all and that reference should be made 

to tennlnology defined in other relevant legislation such as the definitions of Nshare$ and 

securities" used In the Companies Aa, 71 of 2008. 

Telkom submits that the definition seems helpful save that the Authority could Include 

concepts like the granting of eoonomlc Interest, actual voting rights, net equity Interests, 

special powers in the running of the oompany, and under what circt.mstances equity Is 

conferred, when it fonnulates regulations. 

M-Net and MultiCholce agree that the deflnltlon Is helpful aa It applies to th8 economy as 

a whole. 
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The Authoritv js not convinced that adherence to the cocies are sufficient. Research has 

confirmed that even if all South African comoan!es were to meet the targets of the 

scorecard this would have limited Impact on empowerment for the following reasons: 

• Only 7.4% of the oooulation are in management POsitions (regardless of racial 

!i.O.u1 
• Only 11,9% of the labour force work in big companies and the codes do not 

apply to the other 88% who work in small businesses 

• Two thirds of the oooulatlon is unemplovec! or underemploved and earn less than 

R2500 oer month. and the QOdes do not aooly to them either (Duma Goubule 

2009). 

Even if the above fiaures have changed in 2011. it is probable that the changes are 

maminal. Furthermore, the demand for eauitv shares exceeds supply as seen In the 

recent share transactions In Vodacom, MTN and Multicholce The AuthQflty has resolved 

that n will focus on eauitv as mandated in the Act until such time the ECA Is amended to 

align it with BBBEE Act. 

15.5. How could the Authority better promote the ownership and control of 

electronic communications services by historically disadvantaged groups 

In listed companies? 

Vodacom submits that section 13(3) of the ECA gives ICASA the power to limit or restrict 

the ownership and control of a licence in relation to HOI; but it does not necessarily 

follow from this that to regulate the ownership of listed companies would promote the 

ownership and control of electronic communications services by historically 

disadvantaged individuals. A licence wHI not necessarily be held directly by a listed 

company. Indeed, where conglomerates are concerned, it is highly unlikely that the listed 

company and the licensee will be the same legal entity. 

They believe that ICASA is not empowered to impose such limitations or restrictions in 

order to "promote the ownership and control of electronic communications services by 

historically disadvantaged groups in listed companies• unless such an imposition is 

made with a view to either: 

37 



40 No. 34601 GOVERNMENT GAZETTE, 15 SEPTEMBER 2011 

• Promote the ownership and control of electronic communications services by 

hlstorlcaUy disadvantaged groups; 

• Promote competition in the ICT sector. 

Cell C submits that there should be no differentiation between listed and private 

companies. They believe that with the Implementation of a scorecard system and the 

"once compHant always complianr approach, broad based empowerment will be 

achieved in a fair and meaningful manner. 

Telkom submits that the ICT BEE COuncil must make proposals to the Department of 

Labour (DOL) as to how un-utlllsed funds in the relevant SETA's can be used as 

collateral for broad-based BEE within the sector. A special BEE fund must be 

established to finance the acquisition of equity from established companies In the ICT 

industry. Telkom also stated that the Authority should also have sight of all licensees' 

contracts and agreements that are relevant to Issues of ownership and control. Although 

on paper a South African company can be seen as the controlling shareholder; their 

controlling power and influence can be eroded by management and other contracts that 

effectively deliver de facto control to a minority shareholder. All such contracts, 

agreements, arrangements should be reviewed by the authority on an ongoing besis to 

ensure that the objects and principles of the regulations are not eroded. Further, when 

the Authority grants licences or approves transfers of licences or give authorizations 

(e.g. when allocating frequency bands) especially In instances where black people are 

not involved or are involved in a negligible way, it may impose as a condition that a 

proportion of the concerned company's Issued share capital be exclusively offered at an 

affordable price to black people through the stock exchange and be locked in for a 

stipulated period. 

Also, with management and control, the Authority could require that a certain percentage 

of the management of the company consist of black people in keeping with the codes or 

the ICT Charter and accord veto voting rights to black people on issues of transfer or 

decrease of black people shareholding particularly in those listed companies that already 

have a fair number of black people owning shares. However, such actions may need to 
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be preceded by discussions with the JSE as well as analysis of the oompany laws of the 

republic. 

The AuthoritY is not persuaded that eaul!;y in listed comRB[Iies Is a non:Jssue. Therefore 

the Authorttv will treat listed and yn!isted companies in the same manner in accordance 

with its broad aim to limit di§CI'imlnation amongst licensees. 

15.6. Are the Issues regulated In the limitation of ownership and control of 

telecommunications services In tenns of section 52, 16 January 2003 

(Notice R105, Government Gazette 24288 of 2003) still relevant under the 

Electronic communications Act, 2005 (Act 36 of 2005) ("The Act")? What 

improvements, if any can be made to the 2003 ownership and control 

regulation? 

Vodacom submits that the Ownership and Control Regulations were promulgated by 

ICASA under section 52 of the Telecoms Act prior to convergence when the market 

structure was different from the current structure. Vodaoom argues that given the 

changes In the regulatory landscape prompted by advent of the ECA, It will be 

. Inappropriate to impose the existing ownership and control requirements based 

regulations which were developed under an obsolete Telecoms Act regime. therefore, 

the ownership and control regulations need to be amended to reflect the new market 

structure emerging from the ECA regulatory regtme. 

Vodacom proposes that the following Issues In the current Ownership and Control 

Regulations, inter alia, need to be considered: 

• Regulation 2- with special emphasis on the fact that this Regulation makes 

reference to a •concentrated market".lt Is our opinion that a concentrated market 

if so retained must be linked to a market review process in terms contemplated in 

Chapter 10 of the ECA. 

• The reference and use of "telecommunications service category". 
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Vodacom adds that if the Regulations are not repealed there needs to be an alignment 

between these Regulations and the existing Processes and Procedures Regulations as 

drafted In tenns of the ECA when it comes to processes contained therein. 

Cell C submits that the ownership and control regulations need to be reviewed to ensure 

that they are technology agnostic, and aligned with the new companies' legislation and 

the proposals made in their submission. They believe that these regulations should not 

make a distinction between different categories of companies and propose that the 

licence terms and conditions of all similarly situated licensees, be aligned as a first step. 

Telkom believes that on the whole, some of the issues are still relevant. However, the 

·emphasis on·concentrated ·markets may need to be reviewed following the en masse 

licence conversion that has probably resulted in less concentrated markets. 

Telkom proposes that perhaps the concept of Significant Market Power (SMP) should be 

the main emphasis even then perhaps only in markets or sub-markets that are found to 

be ·characterised by ineffective competition. Accordingly, limiting cross ownership or 

control interest may have to be closely examined in such markets where companies 

could be found to be possessing SMP. 

SACF believes that these issues are still relevant. The Electronic Communications Act 

is not very clear with regard to the authority's powers to regulate ownership and control 

of existing licensees. Section 9(2) (b) of the ECA allows the Authority to regulate 

ownership limitations on applicants for new licenses. Sections 13(3),(4} and (5) of the 

ECA grants the Authority powers to regulate ownership and control with regard to 

transfers of ownership. Greater clarity needs to be provided with regard to the 

Authority's ability to regulate ownership and control of existing licensees. 

AVUSA suggests that the Issues of Control must be dealt with under the licensing 

conditions when a commercial sound broadcasting license is issued. Alternatively, the 

Authority can also employ the established guidelines as adopted by the Competitions 

Tribunal, in tenns of the Competition Act 89 of 1998. The reference there-of, will assist 
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the Authortty on the definitions of what constitutes Control. Thl& can alao be 

supplemented by the-provisions of the Companies Act, aecllon 61 of 1973 

A VUSA motlvatet that, Competitions Act aectlon 12 (2) merely explains epeclftc 

lnttances where an Individual can be said to have a Control In a firm If audl person: 

• beneficially owns more than half of the Issued ahara capital of the ftrm, 

• Ia entitled to vote a majority of the votes or has the voting power to sway things 

In hlslher favour, 

• Ia able to appoint or veto the appointment of a ma]ority of the directors of the 

firm, 

• is a holding company, and the firm Is )ust a subsidiary as contemplated In 

section 1.3 (a) of the Companies Act 

"llle Author1ty has noted that the general sentiment Is that the term •concentrated 

market• is out-dated In view of the Altech judgement which oonvetted all VANS to 

·individual licensees~. The Authority is of the view that Ucensees must be required to 

submit their BBBEE verification Certificates (verified by an aocredlted vertflcation 

agency) on an annual basis. Further, additional changes to the 2003 regulations will be 

effected in recognition of legislative and market changes. 

15.7. How could the Authortty atrlke a balance between the need to promote the 

empowerment of historically disadvantaged persons on the one hand and 

the need to promote competition and encourage Investment on the other 

hand?· Are the two necessarily mutuany exclusive? 

Vodacom maintains that Investment In telecommunications lnfraatructunt which Is 

acceaslble to all citizens of South Africa Is a prerequisite for broad-basad economic 

development. The dual role telecommunlcatlont play as both a traded HI'VIoe and a 

vehicle for trade means that price reduction, development of lnfraattucture and seMoel, 

among othera, have a poalttve Impact on other HC:tora of the economy. A deoreeae In 

Investment In telecommunications has a domino effect on all other sector1 that depend 

on teleoommunlcaUons to maintain an effec:tive and eoonomlcally sound local and global 

presence. For thla reason, sustained Investment In the commoolcatlona sector Is vital 

for empowerment. Vodacom submits that ICASA should consider creaUve approaches to 
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achieving empowennent, to avoid any tension arising between these overwhelmingly 

Important objectives. They believe that the country must find a way to advance 

empowerment and continue to develop world~class communications infrastructure and 

services. 

Vodacom supports a balanced-scorecard approach to assessing compliance, rather than 

a narrow focus on equity ownership, as pronounced in the BBBEE Act and the Ministry 

of Trade and Industry's BEE Codes of Good Practice. 

Cell C submits. that the two concepts are not mutually exclusive, provided that the 

empowennent process is broad-based, effective and implemented over a period of time. 

Telkom concurs with Cell C that these two terms may not necessarily be mutually 

exclusive. They argue that the Authority has to decide, depending on matters on-hand 

and existing circumstances, which one has to receive priority: consumer welfare or HOI 

empowerment. Where at any given time the two do not present conflict in anyway on 

the matter under consideration, the Authority would easily strike the balance, but where 

they present conflict the Authority may have to lean in favour of what it chooses to 

prioritise in that given case between consumer welfare and HOI empowennent T elkom 

proposes that the circumstances of each case depend on weights attached to the 

variables. 

SACF does not support a view that requiring black shareholdlng In a licensee wiR 

necessarily be to the detriment of innovation or investment In the business. Diversity of 

thinking, diversity of culture and diversity of business paradigms can be a benefit to the 

long tenn growth of a business, especially as it attempts to grow and develop new 

markets. They do not believe that the two terms are mutually exclusive. 

The Authority Is encouraged by the views of SACF and Tetkom. Empowerment should 

advance the prime object of the Act which is to advance cublic interest and in so doing 

the Authoritv should also promote participation of people with little or no capital base totQ 

the economy. Investment (by foreigners> in such an economy could eas!!v comPlement 
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the aspirations of many indigenous people who have been historically and unlustlv 

malllinalised in the economy. 

15.8. Do the provisions of the Act empower the Authority to prescribe 

regulations on foreign limitations in Individual ECS and ECNS licences? 

Vodacom notes that ICASA's powers are within the tenns of the ECA, which relate to the 

promotion of ownership and control of electronic communications services by HOI and 

the promotion of competition. Foreign ownership is a distinct question, which Is not 

within the ECA's scope. Accordingly, the ECA does not provide a specific right to limit or 

restrict investment by foreigners, other than to the extent to which it is In conflict with the 

objectives described in section 13(3} of the ECA. 

Cell C does not believe the Authority is empowered to Impose foreign limitation on 

ownership, and submits that any approach In that regard will result In reduced 

investment, reduced technological development and a failure to meet South African 

growth targets by 2014. On the other hand, SACF submits that it Is clear that the 

Authority would be empowered to do so with regard to new licenses. 

Telkom is of the view that section 13(3) of the ECA is arguably worded such that It could 

be interpreted not to be excluding the power of the Authority to prescribe regulations on 

foreign limitations in ECS and ESNS licensees where necessary. For example, It Is not 

Implausible that an instance may arise where the Authority could decide that given the 

structure of a particular licensee, Its HOI requirement should be set at 49% which would 

naturally result In reduction of any foreign ownership In that company. 

Telkom states that similarly, sections 8(3}, 9(2)(c) and 9(6)(b} point to the inherent 

powers of the Authority that give the Authority the right to decide to put conditions that 

understandably would have to be exercised fn the public Interest Telkom adds that I 

would not be far-fetched to argue that the provisions of section 2(k) of ECA could be 

interpreted to be affording the Authority some degree of latitude to prescribe regulations 

on foreign limitations in ECS and ESNS, if necessary, to achieve the objective of that 

section. 
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Telkom however submits that In a narrow sense, It Is a valid argument to make that If 

that It was Intended that the Authority should have powers to prescribe regulations on 

foreign limitations in Individual ECS and ECNS licenses that would have been clearly 

provided for as ls In the instance of broadcasters. 

The AythorltV has considered both the direct responses from Vodacom and Telkom. and 

Is of the view that In the lntgrest of the pybllc. l)le aytbo[ltv sboy!d lnyestlgata the 

national stance on this matter. In oartloular of DOC and Oil, ~bg prlmg pollcv makgrs gn 

this sublect. National Treasy!Y has aiSQ gstab!i§Md a ooUcy formulation process tt? flU 
thg oo!lcy vacuum. It Is worth noting that fQrejan owoershlp restrictions appl!cabJe tg t1ll 
sector to thg WTO aQrHments have not beeD deleted. The Authority will establish If ij Is 

obllaed/not obliged to CQOSider the !attgr aareemeot in thg making of Its regulations. 

15.9. Should the Authority regulate foreign ownership for electronic 

communications? If so to what extent? 

Vodacom is of the opinion that this is a matter of national economic policy. The policy 

on inward foreign investment should be developed and adopted by the South African 

Government, as Informed by the World Trade Organisation Agreements and the SAOC 

Protocol on Finance and Investment. Any limitations on fi?relgn ownership are of 

national and global significance, and not sectoral in nature. Consequently, it would be 

premature to address the issue of whether or not ICASA has the right to regulate foreign 

ownership until the broader policy debate has taken place. 

Cell C submits that the Authority should not regulate foreign ownership at this point In 

time, and any such actions would be ultra vires the ECA. Therefore, proposes that any 

foreign ownership regulation should fonn part of a national policy that will be 

spearheaded by the DTI. 

Telkom submits that the Authority, as provided In section 2(o) of the ECA, would have to 

consider relevant policy objectives that are generally pursued by government and which 

are sometimes embodied In various statutes, and balance those with what It considers to 

be Its core mandate when It regulates foreign ownership In the sector. Telkom further 
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states that the Authority when exercising its regulation on foreign ownership would need 

to balance things like BBBEE applicable requirements, economic growth factors that 

could be yielded by the sector, risk to national security, evaluate foreign direct 

investment that comes to the sector with a view to stopping one that would not benefit 

the sector and the country at the end of the day. 

Caxton believes that transformation of the broadcasting sector is more than an allocation 

of equity to HOI/HOG representatives, but it also requires other efforts to be made in 

order to include, develop and empower the HOGs. Caxton further advises ICASA to 

enforce compliance with the Codes and avoid duplicative regulatory efforts. Caxton 

indicates that, while HOGs equity is included in the current ECA, it must be read in 

parallel with other provisions of section 2 of the ECA. 

The Authority believe§ that the Act indeed make§ a distinction between broadc8sting 

services. on the one hand. and ECNS and ECS services, on the other. depending on the 

sublect matter of application. For example. section 13(4) authorises ICASA to impose 

limitations on ownership and control of broadcasting services. subject to Chapter 9. 

Chapter 9 deals with. inter alia. foreign ownership and control of brgadcastlng services 

and cross-media ownership and oontrol of broadcasting services. There is no similar 

reauirement in section 13(3} that deals with limjtations on ownership and oontrol of ECS 

and ECNS. 

15.10. In regulating ownership and control for electronic communications what 

percentage should be allocated towards black people, black women, black 

youth and black disabled people? Should a score card be used? 

Vodacom is of the opinion that ICASA should effectively use the guidelines as provided 

for in the BBBEE Act and BEE Codes of Good Practice. 

Cell C believes a standard scorecard such as the generic scorecard in the OTI Codes of 

Good Practice or a Sector Code should be used. Any different measure would result in 

confusion, double jeopardy and inefficiencies. 
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Telkom submits that it is important that there is a common approach to issues relating to 

BBBEE across the codes, regulations and charters that ECS and ECNS licensees will be 

subject to. Alignment of these tools for the promotion of BEE in the Industry will provlde 

clear guidance and direction for those licensees which seek to comply with BEE 

requirements. The draft ICT Charter must be finalized as a matter of urgency. The 

requirement for HOI should be consistent with the objectives and strategy of the BBBEE 

Act, including the focus on woman, youth and disabled people. 

Telkom adds that it would seem that in order to be able to gauge progress made as well 

as compliance, the use of scorecards may have to be used. Also that would encourage 

all intended groups to be involved in the process. 

MMA admonishes the Authority for not seeking strong grounds to represent people with 

disabilities and women. 

Section 2 Chl reaulres the Authorjtv to promote the emoowennent of historically 

disadvantaged persons. The Authority recognises the obligation Imposed by the ECA to 

pay particular attention to the needs of women. oooortunlties for the youth and 

challenges fgr people with qlsabilities. However. in the absence of research Into the 

categories identified in the question i.e. black women. black disabled oeople or black 

youth, the Authority believes it is premature tg include exact percentage§. However. 

after further monRgring compliance with legislation and studying the scores of members 

of the sector the AuthoritY mav develgp reoulations to supoort Section 2 (h) oQiectlves. 

15. 11. Are restrictions and limitations on cross licence ownership relevant for 

electronic communications? If yes, to what extent and what measures 

should be put Into place to ensure that convergence Is encouraged In the 

process? 

Vodacom submits that restrictions and limitations on cross ownership could only be 

relevant to electronic communications to the extent that an ECS or ECNS licensee may 

wish to merge with or acquire a broadcasting licensee, as the licensing environment 

currently does not prohibit cross ownership of both ECS and ECNS licences. However, 

Vodacom believes that cross-ownership issues are already effectively dealt with by the 
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Competition Commissionfrribunal when assessing mergers and acquisitions and the 

Commission/Tribunal is required by law to assess the impact of such mergers {cross 

ownership) on competition prior to making a determination. Vodacom recommends that 

cross-ownership issues should continue to be assessed, managed and regulated In 

terms of the merger and acquisition process established by the Competition Commission 

and that no further restrictions or limitations in this regard should be imposed by ICASA. 

Cell C submits that cross ownership in the electronic communications arena would be 

unnecessary and superfluous. Electronic communications licensees have no restrictions 

on the types of services or technology. Therefore, it should not make a difference from a 

regulatory perspective, whether a licensee is providing all the services it offers in terms 

of a single or multiple licences, such a decision should be based on commercial 

imperatives. 

Telkom submits that when they look at the nature of the licensing regime under the 

ECA, It would appear that the restrictions may not be necessary as there is probably no 

advantage that they could serve. This is because there are only three basic licence 

categories under ECA: 

• Electronic communications network services (ECNS) licences; 

• Electronic communications services (ECS) licences; and 

• Broadcasting services licences. 

As most persons licensed under the Telecommunications Act, 103 of 1996 {"the 

Telecoms Act") now have ECNS and ECS licences (largely as a result of the Altech 

court case), it is of little benefit to acquire the licences of other entitles, as any person 

with an individual ECNS and ECS licence can provide fixed, mobile, voice, data, or any 

other service. This is a very different scenario to the licensing regime that existed under 

the Telecommunications Act era, where licences were limited to fixed, mobile, data, etc. 

SACF submits that Cross license restrictions are not required and other elements of the 

ECA dealing with competition Issues should be sufficient to address concerns with 

regard to cross licensing. 
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MMA foresees the digitlzatlon process of the media or convergence of the media 

platforms as a watershed moment for the diversifying content through promotion of all 

local languages, sports, documentaries, news, music and children's programmes. 

The Authority accepts that tbe competition commission is best placed to acj!udicate oyer 

concentration matters or mergers and acquisitions. Tbe Author11)' is suPQQrtlve of 

convergence wher) it bloeflts the oobUc, but It will endeavour to moojtor transfers and 

patterns of traosfers io the mar!set to ensure that integration patterns align with section 2 

(k) and not frustrate develooment of SMME's as oer sec:ljon 2 Cpl of the ECA. 

15.12. To what extant should the Authority restrict the transfer of ownership and 

control interest In a licence? 

Vodacom is of the view that in terms of the ECA, ICASA may restrict the transfer of 

ownership and control of an Individual licence only In so far as this would have bearing 

on promoting competition in the ICT sector and the promotion of ownership and control 

of electronic communications services by HDis. They believe that the nationality of an 

investor is irrelevant to the promotion of either the interests of historically disadvantaged 

groups or competition in the sector. 

Cell C proposes that ownership and control should be restricted until such time that a 

licensee has reached the empowerment target of 25% and sustained it for 2 years 

thereafter. They emphasise that no further ownership and control restrictions should be 

put in place, In light of the fact that a South African market with an excess of 300 

licensees, cannot be regarded as a concentrated market any longer. 

Telkom submits that the Authority could restrict the transfer of ownership and control 

interest in a licence only in instances where reduction or stifling of competition in the 

market{s) concerned would occur as a result of that transfer and/or when the BBBEE 

objectives are undermined as a result of that transfer. If any transfer promotes both 

competition and the BBBEE objectives and on the whole is In the public interest and 

further enhances consumer welfare, restrictions in those cases may not be necessary. 
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SACF argues that transfers must preserve the 30% HOG ownership requirement by 

HOG's. SACF is of the view that In order to maintain the threshold held by Black 

shareholders, transfers can be limited to other Black shareholders, with exemptions 

granted In specific circumstances. 

MMA advises that ICASA must advocate for the appointment of South African citizens at 

Board, executive and senior management levels. 

The Authority agrees with the view that transfers must be restrie!§g to t!!l extent that 

they do not reduce emoowennent stipulations or undennine section 2(k) and 2Chl or 

ignore oub!!c interests oertalnlng to strategic lnstltutloni g identified bv b National 

Tre§!surv £See "A review framework for crot~:;border gjregt lovestment In SA 2011•1. 

1 8.13. Whet tectoni ahould be conaldtnKIIn prtlcrlblng a limitation on owntn~hlp 

and control of an lndlvlduaiiiCinct by foreign lnVMtora? 

Vodacom submitS that a review of FDI rules must commence with a review of national 

policy towards foreign Investment and the associated specific economic policy 

objectives. Only then can the merits of any limitations in investments by foreign 

Investors be considered. 

Cell C does not believe that there should be any restrictions on foreign ownership for 

ECS and ECNS licensees. In Its view the only context wherein foreign ownership should 

be considered is In broadcasting. 

Telkom submits that it would appear from the reading of the ECA that at most foreign 

lnvestor(s) can hold up to 70% equity In an Individual licence in the electronic 

communications. The Authority wnt have to ensure that foreign Investors do not exceed 

this threshold. Telkom is of the opinion that acceptance of FOI must be accompanied by 

skills transfer and Investment Infrastructure. 

Maxitec Internet Services proposes that there should not be any limitations on foreign 

ownership of individual licences and the Authority should ensure that everyone has fair 
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and regulated access to local facilities. On the other hand, SACF submits that at 

minimum, the Authority should consider a requirement that the CEO, CFO and CTO of a 
. licensee be South African cHizens. 

The Authority will be auid8d. as reauired by sedlon 4<3l(i) of the ICASA Act of 200Q.by 

the most res:enUV signed WTO aareeroents and gen818llv by sections 2fkl of the ECA 

and oollcy guidelines proykled by DOC. DTI and National Treasurv. - ' 

15.14. What Is the effect of ownership limitation and restrictions on foreign 

Investment? Can lesaons be learnt from the broadcasting sector and 

should we be guided by limitations Imposed In other countrfea? 

Vodacom submits that there should be no limitations on ownership and oontrot of 

Individual licenses by foreign Investors as the ECA is only concerned with restricting 

foreign ownership In respect of broadcasting and this concern is based on a 

constitutional mandate that Is particular to broadcasting as well as concerns around the 

regulation of content to preserve local culture. 

CeU C submits that the only effect would be reduced Investment, no technologiCal 

advancement and ultimately failure to reach the 2014 growth targets. 

Telkom believes that the one effect of ownership Imitation and restrictions on foreign 

Investment Is that It slows down the pace of foreign direct investment. In a sense, 

broadly speaking It could result in the country not being considered a favourite 

destination for foreign direct Investment Ultimately they could be seen as one of the 

obstacles to doing business wlth the country. 

Telkom proposes that teaming from other countries could be helpful whilst taking Into 

consideration that. South Africa may have unique requirements and policy objectives 

related to ownership Issues which may not be found in other countries. 

The Authority recognises tllat tbere is a general trend to relax foreign ownershiP 
lntemat!onal!v. however the impact of such tre!)!ls IP.§Clflca!!y In the ICT aector neec:l to 

be assessed or measured. The Authority will at a later staae conduct such Impact 
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studies and make recommendations to the Minister as oer section 3<9) of the Act. 

furthermore the AuthoritY will be guided by evolvina ooficv shifts on foreign ownership. 

15.15. What mechanism can be brought In place to ensure that existing licensees 

comply with the suggested limitation of equity ownership? What measures 

should be Introduced to ensure that BBBEE Is not diluted? In other sectors 

a lock-In period Is used, how long should the lock-In period be, If any? 

Vodacom notes that Lock-in periods are structured In accordance with the time-frames 

of the BBBEE policy framework. However, Vodacom notes that the framework also 

makes provision for the recognition of black ownership for a period of 18 months after 

the black owners have relinquished their shares In a measured company. In the draft 

ICT sector code, this period has been extended to 3 years having taken Into account the 

difficulties companies have had in the past 8 years in finding suitable replacement black 

shareholders. 

CeH C proposes the following: 

• an alignment of ownership and control requirements In all licence terms and 

conditions; 

• an annual reporting requirement based on a scorecard; 

• a 10 year timeframe to reach a 25% empowerment ownership and control 

threshold, should the Authority wish to regulate ownership and control In addition 

to a scorecard system (DTI Code of Good Practice/Sector Code); 

• maintenance of such 25% threshold for a period of 2 years, where after a once 

complaint always complainr principle will apply; and 

• ICASA to perform a regular monitoring function. 

Telkom submits that aas a first point of departure the Authority may need to engage with 

the existing licensees to explore possible trade-offs before resorting to possible 

mechanisms, such as Issuing codes and/or regulations. It may further be said that 

having the draft ICT Charter could be one way of Instituting an appropriate mechanism In 

this regard. 
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Telkom proposes the use of Scorecards and targets to be Introduced for the Industry to 
ensure that BBBEE Is not diluted. 

Telkom submits that a lock ~in period balances the expectations of the co--owners of the 

licensee that they have met the BEE requirements of the license with the desire by 

some BEE investors to realize the value of their shareholding or to unencumber their 

shareholding. However, Telkom believes that a lock-in period is not without Its 

disadvantages partlcular1y in the case of listed shares as by the end of the period the 

share value could have been devalued. Accordingly it recommends that lock~ln periods 

should not be unreasonably long; to allow for recovery of Incurred costs or part thereof, 

a maximum of 2 years as a total lock-In period without any form of trading or transfer be 

allowed, thereafter, a partial lock-in period wherein limited trading or transfer among the 

designated group be permitted to endure for the remainder of entire look-In period. 

Telkom Ia of the view that look .. Jn periods that go beyond 5 years not be considered. 

Telkom further submits that when It comes to the Issue of dilution the Authority may have 

to use the monitoring and evaluation mechanisms to ensure that empowered companies 

do not later dilute their BEE status. This again would call for the Authority's scrutiny of 

any changes In the empowered licensees' status. 

SACF concurs with Telkom that a lock -in period balances the expectations of the co

owners of the licensee that they have met the BEE requirements of the license with the 

desire by some BEE investors to realize the value of their shareholding or to 

unencumber their shareholding. They recommend a lock-In period of five years, or 

alternatively a mechanism that allows an HOG to sell their Interest in the licensee to 

another HOG be considered. 

The Authority aclsnowtedges that stipulation of lock-In oerlods constitutes a contractual 

matter between shareholders. The AuthoritY will however restrict transfer of shares In 

aeneral lnc!udlna those held by empowerment groups especially those licensees who 

were granted spectrum based on their empowerment structure and with the aim of 

protecting t.1Jo emoowerment stature of the licensee and in the interests of other 

investors who embarked on the empowerment transaction with goodwill. and generally In 

order to advance the Interests of the public. 
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15.16. What are the limitations to ensuring that electronic communication services 

and networks are controlled by South Africans? 

Vodacom notes that ICASA has not defined the term Mcontrolled by South Africans" in 

the discussion document, however they propose that ICASA should define specific 

requirements rather than broad limitations on foreign ownership and meet those 

objectives. The provision of technology-progressive electronic communications 

infrastructure on a national basis, that is of a high quality requires significant monetary 

investment and SPecialised technical and other skills. Access to such resources is not 

readily available on a global scale, a challenge that is similarly experienced in South 

Africa. This means It also significantly limits control options of ECNS and ECS services 

in South Africa. 

WNC IT Services submits that the limitation on foreign ownership should be kept at a 

minimum (If any) as foreign Investment into the new IECS and IECNS sector could be 

invaluable. License holders should however be obliged to adhere to the BBBEE score 

caret 

Telkom submits that the limitations to successfully ensuring that electronic 

communication services and networks are controlled by South Africans would be failure 

to look at restrictions pertaining to equity, voting rights and management positions. They 

argue that funding challenges should be attended to by government to avoid additional 

failures. 

SACF submits that access for the majority of South Africans to services such as 

broadband must be a priority. To the extent that such control will dissuade investment, 

then allowance of foreign Investment that directly impacts on access to services (ECNS 

licenses) should not be unduly restricted. 
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The Authority is not persuaded \hat foreign investors will be dlscou@Qed by national 

oolicies: research by lan Liddle (2009) in fact Shows that foreign investors who invest in 

developing countries are familiar with the vagaries of investing in such markets. 

15.17. Is It practical and desirable for the regulations or HDI targets to be Identical 

across each sub -sector (ECS vs. BS)? 

Vodacom submits that there are aspects to the operation of the broadcasting industry 

and the nature of its services which are quite distinct from the electronic communications 

industry. Furthermore MTN submits that there is a clear distinction between the 

Broadcasting and Electronic Communications sectors which is made apparent by the 

fact that where the legislature intended to impose limitations or restrictions on foreign 

ownership it did so expressly with regard to broadcasting licences. This interpretation is 

further supported by section 64 of the EC Act which specifically deals with limitations on 

foreign control of commercial broadcasting services. Moreover, the rationale required in 

limiting and restricting foreign ownership In broadcasting licences 1 does not apply in 

respect of Electronic Communication Services (ECS) and electronic Communication 

Network Services (ECNS) licences. 

Cell C submits that it is neither practical nor desirable for regulations to be identical 

across broadcasting and electronic communication sub-sectors. Regulatory decisions 

and targets should be separately considered based on their own merits to ensure that 

the respective objectives of the sub-sectors are achievable. 

Telkom submits that Broadcasting has specific constitutional imperatives that need to be 

closely considered and be given due effect to. One needs to be stricter towards 

Broadcasting because of its powerful opinion making influence in various spheres like 

social, political, moral, etc. In light of that, the applicable regulations may not necessarily 

have to be identical In every respect. 

Neotel and Smile do not believe that each sub-sector has the same considerations. 

Differential treatment is required between broadcasting and electronic communications 

1 To ensure that broadcasting services are effectively controlled by South Africans 
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licensees, possibly between electronic communications network services and electronic 

communications service licences and even between individual and class licences. 

SACF submits that as convergence advances, and as a greater percentage of South 

Africans have access to broadband, reason to have different targets across each 

subsector will diminish. However they have not yet advanced to the point where 

asymmetrical regulation Is avoidable. These regulations can and should be reviewed to 

ensure they keep abreast with technological and market changes. 

The Authority has considered the submissions made and Is of the view that non

disqimination of licensees must be aclvanced In view of converaence where 

broadcasting is effectively taking place jn ECS services. Recommendations will 

aceordingly be shared with the lealslature to ensure that DOlley changes and legislation 

allow for the reaulator to keeP gbreast with tg,yhnologlcal developments. 

IV. CONCLUSION 

As mentioned in tha beginning of this document, the Authority engaged in a public 

consultation process with the intention to consider written and oral submissions from 

stakeholders before reaching final conclusions. It is within that understanding that the 

Authority's considerations informed the broadcasting recommendations submitted to the 

Ministry of Communications, which were extended to cover ECS and ECNS matters that 

are the subject of legislative amendments. 

The basis upon which the Authority has assessed and considered its current 

recommendations around issues of cross-media ownership and foreign ownership rules 

should be located within the current global financial crisis, which has affected the 

broadcasting and electronic communications sector negatively. It should also be seen 

as the Authority's intention to enforce the ECA; preserve and encourage a diversity of 

voices/views within the broadcasting system; promote the cultural values, economic and 

social goals; enhance, maintain, permit and promote efficient and effective economic 

competition; and help the industry navigate the negative impact of the economic 

downturn. 
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The Authority has considered the provisions of section 92(7) of the ECA and the 

recommendation(s) by stakeholders to align the 2004 recommendations with the 

provisions of the ECA and clarify their status by engaging the stakeholders in a 

transparent public review process. The Authority Is also concerned about the issues of 

economic concentration, ownership restrictions and cross media. Under the cummt and 

previous law, the Authority ensures compliance with the ownership and control rules 

before it issues a licence. In addition, the Authority is required to review compliance on 

an on-going basis. 

The Authority sought Legal Opinion on the relevance of the 2004 recommendations and 

realignment of the previous recommendations with the ECA. The opinion suggested that 

the 2004 Recommendations cannot be regarded as completely irrelevant as they dealt 

with legislative provisions some of which are to be found, in the ECA. · 

The Authority further considered changes to the 2003 Ownership and Control 

Regulations. Subsequently, the Authority took a position that it will propose some 

legislative amendments in relation to electronic communications services ("ECS"), 

electronic communications network services ("ECNS•) and broadcasting services (BS). 

Following the various challenges encountered in developing comprehensive draft 

regulations in terms of section 13 of the ECA, the Authority will make further 

recommendations in respect of changes which should be incorporated in the scheduled 

amendment of the ECA. These challenges centre on policy contradictions bE,ttween the 

DTI and DOC as expressed In the DTI codes, the WTO agreement and the ECA. The 

latter contradictions impact on foreign ownership limitations In individual BS, ECS and 

ECNS licences, categories of beneficiaries of empowerment, and scope of 

empowerment. 
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The Authority has consequently dedded that the promulgation of the ECS and ECNS 

Regulations should consequently be suspended until legislative amendments are 

effected. 

The Authority wishes to thank all particfpants for their contributions during this review 

process. The Authority also wants to encourage participants to continue adding value to 

the development of the sector. 

DR STE HEN MNCUBE 

CHAIRPERSON OF COUNCIL 

INDEPENDENT COMMUNICATIONS AUTHORJlY OF SOUTH AFRICA 
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