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BOARD NOTICE 98 OF 2011

ENGINEERING COUNCIL OF SOUTH AFRICA

DRAFT RULES FOR INQUIRY INTO ALLEGED IMPROPER CONDUCT:
ENGINEERING PROFESSION ACT, 2000
(ACT NO. 46 OF 2000)

ECSA herewith publishes the draft Rules in terms of S
Profession Act 46 of 2000, for public comment.

The closing date for submission of comme
WWW.ecsa.co.za or email address legal@ecsa.co.

36(2)(a) of the Engineering

. ECSA through its website,
er than 28 June 2011.
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Introduction

1. It is acknowledged that the ny steps it considers necessary for the
protection of the public and ings with registered persons for the
itus of the engineering profession.

2. n 1 above, the Council must
istered person andfor investigate a
onduct against a registered person brought by any
3. cted towards the professional conduct of a
r damages on behalf of any person, or enforce
ny person-and as such, is not meant to replace civil and/or
4, ledged "that the Council may take any steps which it considers
sult of engineering related undertakings, public heaith and safety is
5. Where a regish rson or persons registered with different Built Environment Professions
are involved in t ame subject of investigation, the Council will share relevant information with

such other Councils and Stakeholders.

Definitions

in these rules, any expression or word which has been defined in the Act has that meaning and, unless
the context otherwise, indicates —

“Act” means the Engineering Profession Act, 46 of 2000,



58 No. 34303 GOVERNMENT GAZETTE, 20 MAY 2011

“Advisory letter” means correspondence with a respondent advising of concerns raised by the
invesligating committee regarding the respondent’s professional behaviour.

“CEO” means the Chief Executive Officer appointed in terms of Section 8 of the Act or any person
authorised by the CEO to perform any function in terms of these rules.

“Complainant™ means a person or body lodging a complaint in terms of rule 1(1) hereof.
“Councll” means the Council established in terms of Section 2 of the Act.
“Disciplinary tribunal” means the tribunal appointed by the Council in terms of Section 30 of the Act.

“Inquiry” means the process of investigation in terms of these rule

7 buncil under section 17 of the Act
L. person under Section 28 of the Act is

“Investigating committee” means a committee appointed b
and to which the power to inquire into the conduct of a re
delegated.

“Paer counseiling” means a meeting held be
investigating commitiee or their nominees to coi pects of his/her conduct that

duties required in terms of the A
disciplinary hearings and investigati
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(b} The CEO, upon receipt of a complaint referred to in paragraph (a) which prima facie
points to the improper conduct by a registered person or information of conduct which
prima facie points to improper conduct by a registered person, must refer the
complaint or the information to the investigating committee to determine whether the
registered person should be charged.

2. Investigation

(1}  The CEO must within 3 (three) working days furnish any registered person whose conduct is
the subject of a complaint received in terms of rule 1 or who has committed an act which
may render him or her guilty of improper conduct, a wntten copy of the complaint and/or
information related to the conduct.

() The CEO must inform the registered person —~

(a) of the right to be represented or assis r person; and

(b) that he/she is not obliged to ma y statement ant statement so made may be

used in evidence against the ;

(3) The investigating commitiee must affa

(4) The investigating com
people appointed to inv

dér whether the matter ought to be reported to any of
Environment or to any other stakeholder.

registered paj address an advisory letter to the registered person.

(2) Peer counseliing or the issuing of an advisory letter does not amount to disciplinary action in
terms of Section 32(3)(a) of the Engineering Profession Act.
4. Preparation for disciplinary hearing
{1) Inthe event of a disciplinary hearing being decided upon by the Council -
(a) the CEO must appoint a pro forma complainant who must formulate the charge in

writing, arrange a disciplinary hearing and, at the disciplinary hearing, adduce all
evidence in support of the charge;



60 No. 34303 GOVERNMENT GAZETTE, 20 MAY 2011

(b) the CEO may appoint one or more persons to assist the pro forma complainant; and

(¢) the pro forma complainant must cause a copy of these rules to be served on the
respondent, as well as a charge sheet and notice of set down -

{i) informing the respondent of the charge;

(i)  requiring the respondent to attend the hearing at a stated place, date and time,
which may not be earlier than 30 days after the date of service of the notice;
and )

(i)  requiring the respondent to file a plea to the charge sheet by no later than 14
days after receipt of the charge sheet.

{d)  The parties shall give each other notice of the i
not later than 7 (seven) days before the he
evidence to the other party.

tion to call expert witnesses and by
provide a summary of such expert

(2) The summons for the respondent referred }{c) must be substantially in the

nt by the sheriff concerned or in

(3) The summons for a witness to atte ted in Section 31(3) of

5.

riting to'siggept service on behalf of the person;
at least 16 years old and in charge of the person’s

6. Proof of servic

{1) A party must prbve to the discipfinary tribunal that a document was served in terms of these
rules by, providing the tribunal:

{a)  with a copy of proof of mailing the document by registered post to the other party; or
(b) with a telegram or fax communicating the document to the other party; or

(c)  with a copy of the fax transmission report indicating the successful transmission to the
other party of the whole document; or
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(d) if a document was served by hand-

M with a copy of a receipt signed by, or on behalf of, the other party clearly
indicating the name and designation of the recipient and the place, time and
date of service; or

(il  with a statement confirming service signed by the person who delivered a copy
of the document to the other party or left it at any premises; or

{e) if a document was sent by electronic mail, electronic acknowledgement of receipt by
the respondent or other party.

{2) If proof of service in accordance with sub rule (1) is provided, it is presumed, until the
contrary is proved, that the party on whom it was ser ] has knowledge of the contents of
the document.

(38) The disciplinary tribunal may accept proof of a manner other than prescribed in

this rule as sufficient.
PLE

(1) A respondent desirous to plead guilty,
complainant with due congideration to the |

. 'plea agreement is approved a sanction is imposed in
ea agreement. If the agreement is rejected, the matter shall be
hearing as if the respondent had pleaded not guilty.

DISCIPLINARY TRIBUNALS
(1)  The function to appoint a disciplinary tribunal in terms of Section 30 of the Act is delegated to

the CEO.

(8) The CEQ shall appoint a disciplinary fribunal at the request of the pro forma complainant.
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@

@)

(4)

()

(6)

10. Repeal of r

)

PROCEDURE AT DISCIPLINARY HEARING

The pro forma complainant shall present the case on behalf of the Council.

The presiding officer of a disciplinary tribunal shall, subject to Sections 31 and 32 of the Act,
and having regard to the seriousness, complexity and urgency of the charges, determine the
procedure to be followed at the hearing before it, after hearing both sides.

At the start of the hearing, the presiding officer shall put the charge or charges to the
respondent and request him or her to plead to such charge or charges.

if the respondent pieads guilty to the charge or chagg
respondent guilty without hearing evidence
evidence and argument.

e disciplinary tribunal may find the
deems it necessary, after hearing

After a finding of guilty and before sancli ious gonvictions of the respondent may
be presented to the disciplinary tribunal

Should the respondent fail 1o attent S
may proceed to hear evidence and argtiment, and may find the re
that the disciplinary tribunal is convinced that t rge sheet h
respondent.

he disciplinary tribunal
pdent guilty, provided
yeen served on the

The rule
Notice. 1
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ANNEXURE A

FORM OF NOTICE OF SET DOWN FOR RESPONDENT
[(Rule 4]

Y OF wevvveeve e rveeseerens 3 N S e
you, as set out in the charge sheet attached hereto, will be con

You are hereby summoned to appear at the hearing in p
represented by some other person and that you may ad
behalf and cross-examine other witnesses.

Should you fail to be present at the disciplinary hearing,
disciplinary tribunal may consider and dg ith the charge
rules.

A copy of the relevant rules is enclosed.

Given under the hand of the

...........................................

Signature and capacity

Servedon ... e,
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ANNEXURE B

(SUBPOENA FOR WITNESS)
[Section 31(3)]

F0  te e et cee e van e e tee vee eva re ae ke ees ne van sex bn fee v bae ae wes en run e et ve e ae e ves s e s

You are hereby notified that a disciplinary hearing in terms of Section 31 of the Engineering Profession Act,

2000 (Act 46 of 2000) (the Act), wnll be held at ... v e v o e s e s o ON thE
. day of .. e e B e e ot e e ene e e oanees e er e e e -, WHEN @ charge

of aneged improper conduct agamst will be considered.

The Engineering Council of South Africa (ECSA) is of the opini
information concerning this inguiry. You are requested to provi
that you may have in your possession:-

1. All documents including electronic documents rel
related to this inquiry.

2. Minutes and notes (including agendas an
meetings where any of the aforesaid matters
annexed hereto.

Therefore, in terms of section 31(3) of i

disciplinary fribunal at the time and place
specified in the attached Anpexure

summoned to appear before the
gated and to produce the items

Your attention is respe ire , i Section 1§ and particularly subsections 31(3), (4),

sabbilenttanabonsbinaskbaunairontbrnidbnnid

S:gnature and capacity

...............................

DOCUMENT LIST

The following specific doc

-~ which may be directly or indirectly related to the inquiry should be
produced:

hON~





