
28(6)(d) CURRENT WORDING: "A fund may as collateral 
for the fund defaulting on a loan . .. " 
SUGGESTED WORDING: "A fund may as 
collateral for the fund defaulting on a loan or 
derivative transaction." 

is not well phrased. Suggest redraft to: "If a fund 
defaults on a loan referred to in paragraph (b), the 
fund may as collateral - .... " 

28(7) Exemptions 

28(8) Definitions 

Allow funds to cede or grant options on derivatives as for loans instead of collateral ising 
derivatives (which can be expensive) 

Consider including a note from the registrar providing some guidance of how and when 
exemptions would be applied. 
Capitalise defined terms wherever used. 

Consider expanding the definitions, and including the definitions from the annexures in this 
part of the document. 
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28(8) 
Definition o f 
" cash" 

I 28(8) 
Definition of 
"debt instruments" 

r 

cash means · 
) notes and cotns 
1) a depos1t 1n a South Alncan bank or a foretgn 
ank 

(til) a pos1ttve net balance 1n a marg1n account w1lh 
an exchange and 
(IV) a pos1t1ve net balance 1n a settlement account 
w1th an exchange operated for the buy1ng ana 
sethng or assets 

CURRENT WORDING Move constituents of 
Cash 

SUGGESTED WORDING And tnclucle them 
under money market 1nstruments Consider 
adding Negotiable Certificates of Depos11 (NCDs) 
to the list of examples 

Include cash 10 debt category as term asset to fac1htate the most approp11ate asset hab1hly 
matchtng results for a rellrement lund The hqu1d1ty reQuirement should come from a pens1on 
fund 

Include negot1able cert1llcates or deposit 

Group short-term and long-term PxposurP. to banks Refer also to the comments on 1tem 1 
and 2 1 1n rable 1 

If the proposal IS not accepted def1ne oepos1t m the same way as 11 IS OehnPO 1n the Banks 
Act Th1s w1ll clanry and prov1de consis tency 10 tnterprP.tat ton 

See comments on use of cash 10 oenvauves draft nouce 

Comb1ne cash and money market mstrument under money market mstrumPnl as 
d•st1nchon seems redundant 

Ctanfy whether a F 1~ed Depos1t IS def1ned as cash or a money market mstrument'' 

Broaden definttlon of cash to mcludc NCDs and Money Market tnstrumerlls Altr>rna11vcly 11 
may be worth cons1dertnq delet1ng Item 1 of lable 1 1n 1ts enhretv and tnctudtng cash w1th 
Debt Instruments under Item 2 or Table 1 If the latter approach rs adopted lhPn the 

maxtmum exposure hmtts need to bl' changed the canac1ty lor bank debt tn!>lrumC'nts needs 
to be rncreascd from 75°4 to 100° and lhr Capac1ty for Other Debt lnslrurnr.nts also nPeds 
to be ra1sed because rt wtll mean that corporate (ltsted or unlisted) short term cornmerc1al 
paper tssues w11l use up the market s longer term fundtng capaCIIV 10 Hem 2 I rei and tn so 
dorng have a crowdrng out effect and thereby c:11mrnrsh the abtltty fo, corporales to ra1se 
longer or medtum term debt on a dts·mtermedtated basts (Since reltrement and pensron 
funds mvestment capac1ty for 1nves11ng 1n corporate debt 1nstruments may then be taken up 
by therr tnvestments rn shorter term money marKet tnstruments) From a policy perspective 
lh1s would be a regresstve step as 1t would 1nhtb11 the abtloly or the domeshc corp rate bond 
market to grow (at a lime when the SA bond market s hstmgs reqUirements are tn the process 
of bemq revamped by the JSE and wtll help borrowers reduce rundrng costs and hence 
ophmtze lhetr cap1tat structures) It IS proposed rather thal mclusron of NCDs and CP be 
1ncluded under cash 1f necessary w1th market capuahsalton hmtts along the lines or Items 
2 1 {CJ 1for banksj and 4 1 @1 lor listed corporales 
PrOVIde clear deflmhon or debt Instruments 
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I 28(8) 
1 Deftnition of 

•·exchange" 

28 (8) definition of 
" fair value" 

28 (8) definition of 
" financtal reporting 
standa rds" 

28 (8) add definition 
for " fund" 

secllon of 
the Secunlles Servtces Act 2004 (Act No 36 of 
2004) and for the purposes of lhts regulatton 
any other exchange that ts a full member of the 
World Federat1on of Exchanges 

CURRENT WORDING any other exchange that 
ts a full member of the World Federation of 
Exchanges 
SUGGESTED WORDING any other exchange 
that ts a full member or the World Federatton of 

I 
Exchanges or to wh1ch the fund has applied the 
due dtligence gutdelmes determmed by the 
regtstrar 

any other exchange that IS a lull member of the 
World Federation of Exchanges or to whtch the 
fund or tis agent has applied the due dthgence 
gutdelines determtned by the Regtslrar 
Reference should be had to section 14 of CISCA 
General Not tee 569 of 2003 whtch sets out clear 
gutdellnes for due dtligence of exchanges by the 
trustees or managers of collective mvestment 
schemes 

fatr value has the meantng asstgned to 11 m 
fmanctal reporlmg standards mcludmg 
lntornafJOnal Pnvate Equtly and Venture Capttal 
Valuatton Gwdolmos odllton Seplember 2009 
and any other condthon or provtstons as may be 

Wtden deftn11ton of· exchange To r('tatn current approach wtll dramat•cally affect the abthly l 
of retrrement funds to obtam exposure to listed secunttes tn Afncan markets whtch has oeen 
a maJOr trend tn recent years as nsk has been re-pnced followmg 9/11 and thl" fmanctal crtsls 
ol 2008 To entrench lhts restncllon wtll also undermtne policy whtch anns to encouraqe 
mvestment m Afncan markets 

Allow parttctpahon m stock exchanges that are members of the Afncan Secunttes Fxchanges 
Assoc•at•on (ASEA) Please also refer to the comments on Regulatton 28(2){hl 

Wtden deftnttton of "exchange Only three Afncan excl1anges are membNs of the WFE 
probably as a result oil he htgh cosl of WFE membersh1p 

Clanfy the defmtlton of ··exchange" - currenlly tt 1s etther as defined m the Secunt•es Servtces 
Act or any other exchange whtch IS a full member of World Federation of Exchanges (the 
WEF ) The London Melal Exchange (lhe LME ) ts nolhsted as bemq a member Th•s may 

mean thai penston funds cannot tnvest m metals traded on lhe LME ThP LME accounls for 
somethmg hke 90% of I he base metal market 

Expand thts defmttton lo 1nclude the Afncan Secunttes Exchanges Assoctalton whtch 
currently has 22 members or those exchanges lhat are qomg lhrouqh lhe process of betnq 
full members 

The def1n1\10n of exchange IS too narrow t~nd certamly narrower lhan under CISCA Only 
three Afncan exchanges are members of the WFE probably as a result of lne htgh cosl of 
WFE membershtp To rel am thts approach Will dramahcally affect the abtltty of SA retirement 
funds lo obtatn exposure to listed secunhes m Afncan markets. whtch has been a maJOr trend 
m recent years as nsk has been rep11ced followmg 9111 and the fmanctal cnsts of 2008 l o 
entrench thts restnchon w111 also undermme policy whtch atms to encourage tnvestment 1n 
Afncan markets 

rescnbed I 
fmanctal reportmg standards has the meantng-+--:C::-:1-ar--,lfy=--whether the references lo the Compantes Act tn lhe deftntltons to the regulaltons ts 

asstgned to 11m the Compames Acl 2008 (No 71 appropoate as the Compantes Act ts not applicable to Rettrement Funds m Soulh Afnca 
of 2008) 

Clanfy lhat the use of lund" throughotJI the regu1a110n refers spectftcally to a penston fund" 
to avotd any confuston wtlh pnvate equ11y fund or hedge fund 
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28(8) 
Definrtron of 
" fund of hedge 
fund" 
28(8) Definrtron of 
" fund of pnvatc 
equity funds" 
28(8) 
Definltron of 
" hedge lund" 

28(8) Defin ition of 
" lslamrc debt 
ln5turmcnt" 

28(8) 
Definrt1on of 
" long-term 
msurer" 

hedge fund means a portfolio whrch uses any 
strategy or takes any posrtron 

resull rn the 
portfoho 

at any 
porn! rn trme and whrch strategres or posrhons 
mctude but are not hmrted to leverage and net 
short positrons 

n 

SUGGEST~D WORDING hedge fund means a 
I portfolio whrch uses any strategy or takes any 

posrtron which could resul t rn the portfolio rncurnng 
losses greater than •Is aggregate market value at 
any pornt rn trme And whrch strategres or 
poSitrons rnctude but are not trmrted to leverage 
and net short posrlrons" 

·nedge fund · means a portfolio whrch uses any 
strategy or takes any posrtron whrch could result n 
the portfolio rncurnng losses greater than rts 
aggregate market value at any pornt 1n lime and 
whrch stratcgres or posrhons rnclude but are not 
hmrted to leverage and n~t short posrllons 
CURRENT WORDING - rstamrc debt rnstrument 
means an lslamrc rnvestment rnstrument that rs a 
bond 
SUGGESTED WORDING? 

long term msurer means it-9f>'6('1l o >anv 
regrs tered or deemed to be regrstered as a 
longterm Insurer rn terms or the Long term 

Defrne the WOfd "pnm'lnly II seems ostensrbly lhrs may mean anythtng more than 50% In 
other words the lund of funds could hold say 4q corporate bonds and 51% fund of hedge 
funds and be deemed a fund of hedge funds Thrs can severely undermrnc the took through 
process and allow rcgutatrons to be b_ypassed 
Deline the word •prrmarrly See above comment on fund of hedge fund delrnrtron Such 
definrllons potcntrafly allow a provrder to srqnrfrcantly bypass the regulatrons and look through 
pnncrple . 
Use delinrtron of hedge fund rn FAtS Act lor tegrslatrve consrstency because current 
definrtton rs too broad and unworkable rt potentrally rncludes any portfolio that rncludes 
derrvatrves 

Redraft to a more tcchn,cally accurate level of defrnrtron for the asset class or there may be 
unrntended consequences We conhnue to be concerned that the proposed Regutatron 
seems to rnadequately drstrngu1sh between hedge funds prrvate equrty and any other 
unlisted or hsted equrty rnvestment In fact rt becomes clear that because the values of hsted 
companres are not measured at NAV lrke prtvate equrty funds and hedge funds hsted equrty 
assets actually carry more nsk relallvP to therr underlyrnq assets Grven thrs unclear 
drstrnctron between listed companres wrth tndrrect exposure to geanng hedge funds pnvate 
equrty etc tho Requlatron as proposed requrres mnny listf'd companres to b!' ctrsclosPd ;ts 
hedge funds 

Clanfy defrnttron of lslamrc debt rnstrument 
undefrned lslamrc rnvestment rnstrumenl 

currently rl seems crrcular refmnng to the 

Insurance Act 1998 (Act No 52 of 1;....;:99~8'-------~~ 
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28(8) 
Deflnit ton of 
" mo ney 
market 
instruments" 

1 money markelinstrument means an Instrument 
creat1ng or acknowledg.ng mdebtedness 

(Ill) commerctal paper means any negotrable 
acknowledgement of debt 
(v) debenture means 

d n n1 I 
I 

mon v bv n 1n I t 

(Ill) tslam1c financ1al 
mstrumenr means a f•nanc•al mstrument that •s 
1ssued by a South Afncan bank or a fore1gn bank 

I (aa) that1s negoltable a 

1 and 
(bb) m respect of wh1ch the 
the underlymg tang1ble asset or assets passes 
from a fund to a th1rd party w1th1n seven busmess 
days from the date or purchase thereof and at 
wh1ch purchase date the future sale pnce of the 
tangible asset or assets 1s fi xed desp1te any 
mcrease or decrease m the market value thereof 

More gcncnc defm•llon for b1lls 

Delete defm1 11on of bndg•ng bond as not relevant anymore and can also b~ read as 
commercial paper 

Delete words liQUidity management m the defin1t1on of lslam•c f•nanc1al mstrument as •s not 
necessary 

Replace reference to IItie 1n defin1hon or lslam1c fmanc1al 1nstrument w1th ownership to 
ahgn w1th CISCA 

Replace reference to and IS def,ned as be replaced w1th mcludmq but not hm1ted to the hke 
or as lhts w111 prov•oe ror mstruments that may 111 ruture be developed The list should not be 
a closed hst 

Remove reference to Compames Act 2008 tn dehn•tron of debenture Debenture 1S not 
def•ned 1n the Compan1es Act 2008 The defintt10n m the Compames Act 1973. only referred 
to compantes and precluded debentures tssued by the South Afncan R('serve Bank 

Amend subparagraph (VI)(aa) to ensure that the evolution of tslam1c mstruments 1s always 
aligned w1th Shan ah rules 

Show hst ol types of money market mstruments as thl" defm1t1on of monev market 
mstrument ts unlikely ever to be comprehens•ve 

Insert a general sub clause tn the definition or money market Instruments that allows the 
regtstrar to add to the hsl when necessary Also how are tnOatlon linked notes or exchange 
traded notes class,rted? 

Reduce level of prescnphon of Islamic finance mstruments as tl IS not flex1ble enough to 
move along w1th developments m the new r1eld of lslamtc F mancc law 

Change lslam1c debt mstrument to lslam1c tnvestment tnstrument' 

Ahgn lslam1c finance deftn11tons wtth CISCA Nollce 131 of 2010 or clartfy where con01ct 
wh1ch IS to preva1l 
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28(8) 
Definit ion of 
" money 
market 
tnstruments" (cont.) 1 (IX) "negotiable cer11ficate of depos1t" means a 

certificate of depos1t 1ssued by a South Afncan 
bank or a fore1gn bank and payable to order or to 
bearer 

o llne<l 

(XI ) prom1ssory note" means a promrssory note as 
tn the 81lls of 

Exchange Act 1964 

CURRENT WORDING money market 
1nstrument means an rnstrument creatmg or 
acknowledg1ng Indebtedness and rs defined as 
SUGGESTED WORDING money market 
mstrument means an mstrument crea t1ng or 
acknowledg1ng 1ndebtedness and 1ncludes the hke 
of" Consrder addmg Negotiable Certrf1cates of 

_ Depos1t tNCDsj to the hst 
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28(8) 
Definrtion o f 
" pnvate equrty 
fund" 

~ 28(8) 
New definitron 

pnvate equtty fund means a managed pool of 
caprtal that 
(r} has as rts busmess the makmg of 

' tnvestments 
prtmanly tn unlisted compantes to earn mcome 
and capt tal gams, and 
(ttl tS not offered to the public as contemplated tn 
the Compantes Act 2008 (No 71 of 2008) 
(ASISA) 

" pnvatc equity fund" means a managed 
pool of captlalthat 
(t) has as •Is • bustness the maktng of 

mvestments pnmanly m unlisted compantes to 
earn tncome and capttal gatns and 
(ttl ts not offered to the public as contemplated tn 
the Compantes Act 2008 (No 71 of 2008) 

m 

Clanfy by refernng to equtty The proposed wordtnq may umntenhonally tncludt> debt and 
property funds as property or debt funds mvest pnmartly m unlisted property owntng 
compantes or debt •ssuances by pnvate compantes 

Clanfy that the mtenlton of the regula ttons are that a pens•on fund may mvest at the 
prescnbed hmtts per pnvale eqUtty fund where a pnvate equtty fund manager may manage a 
number of prtvate eqwty funds at one ltme The current defintlton could be tntorpreted that 
the prescnbed hmtts apply to the pnvate equtty fund manager and not the pnvatP equtty fund 
ttself 

Do not restnct pnvate eqwty funds from olfenng to t11e public all prrvatc equtty funds unttl 
closed would take •nont:y from any mvestor and are theretore offered tn sptnt 10 the publtc 
Also there are some listed compantes that ate so ttghtly held that they are not effecttvely 
open to the public In all other concerns there ts no dtfference between hsted unlisted and 
prrvate equtty Even secondary sales are poss1ble wtlh pnvate equtty tnvestments Gtven the 
tendency of BEE deals to be done through thts mechan1sm whtch allows for the geanng of 
capttal tnlo BCE hands we fmd U1e restnclton of pnvate equtty counterproducltve to 
development m SA 

Narrow the deftntlton by mserttng the words cqwty l'qwly onontod or t'Qwty-rt'lntod before 
the word Investments tn paragraph ( 1) of the defmttton of Pnvato eqwty fund 
Dehne Long-term Insurance Act The term •s useo blJI not deftned 
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REGULATION 28 SECOND DRAFT COMMENTS TABLE 1 

TABLE 1 
ITEM COMMENT 
General CURRENT WORDING: "with a The numbers 2.1, 3.1, 4.1, 5.1 and 8.1 all seem redundant. It is suggested that it should be deleted. 

market capitalisation of' 
SUGGESTED WORDING:"where Refer to "market cap of common equity" when referring to market cap. 
the market capitalisation of common 
equity is" The new Companies Act may/is likely to end the existence of preference shares. Suggest simply referring 

(globally, throughout Reg 28) to "all shares, of whatever nature" (could use a definition). 
CURRENT WORDING 
2.1, 3.1, 4.1, 5.1 and 8.1 
SUGGESTED WORDING 
Delete 

"-Item 1--- CURRENT WORDING: Combine cash and debt under Debt instruments, where most "cash" will fall under "Debt issued by banks". 
"1. CASH The distinction between 1 Cash and 2 Debt instruments seems redundant. 
1.1 Inside the Republic 
1.2 Foreign assets" Increase 75% maximum limit in item 2.1 (c) to 100% if all debt is grouped together. Please refer to the 
SUGGESTED WORDING comments above on the definition of "cash". 
Delete 

Consider increasing the limits if deposits are collateralised, as this should provide an additional layer of 
security. 

Include cash in the debt category (Section 2). 
--
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Item 2: Debt 
Instruments 

Item 2.1(b) 

Item 2(b)(ll) 

Change "listed on an exchange• in 
2.1 (e)(i) to "subject to the debt 
listings and disclosure requirements 
of the exchange". 

See ASISA table tracked changes 

Clarify whether the non-government debt instruments cap can be raised to 100% in order to allow for money 
market only portfolios, fixed deposit investments and capital protected investments with large NCO 
components for members close to retirement. 

Consider and clarify whether foreign debt instruments not issued by governments been intentionally left off. 
Many funds probably already invest in these and you may want to make the treatment of foreign debt relative 
to foreign equity the same as for local debt and equity. 

1) Clarify the differentiation between listed and unlisted debt. The concern in this regard is that asset 
managers may choose to interpret the status of instrument whose trades are simply reported to the exchange 
as "listed" and therefore use the 25% limit instead of the correctly more conservative 15%. 

Leave money market instruments in a separate section in order to ensure that there is no crowding out of 
investments such as commercial paper not issued or guaranteed by a bank (for example securitisation 
vehicles). This sector has become an important component of the listed debt market and we are concerned 
that if a crowding-out effect is evident that it may affect this asset class. 

Revise and increase issuer/entity limit levels to a more practical level. The alternative for funds would be to 
endeavour to manage this at mandate level, but this could become very complicated and could incur 
additional costs. Another possibility is to set the limit with reference to the debt issue, rather than the issuer. 
Reword Column to say "Subject to Regulation 28(2)0)". Regulation 28(2)(j) states that foreign asset limits are 
determined by the South African Reserve Bank. Column 2 of item 2.1 (b) currently refers to "an amount as 
prescribed". Prescribed is in turn defined as "prescribed by the registrar in consultation with the Minister''. 

Re-think lower allowance for foreign unlisted equity. Having regard to some sophisticated foreign unlisted 
equity markets there appears to be no prima facie reason for this unless it is meant as protection against 
possible risky emerging markets. 
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Item 2.1(c) CURRENT WORDING: "Debt 
instruments issued or guaranteed by 
a South African bank against its 
balance sheet: 75%" 
SUGGESTED WORDING: "Debt 
instruments issued or guaranteed by 
a bank or foreign bank against its 
balance sheet: 1 00%" 

CURRENT WORDING: "Debt 
instruments issued or guaranteed by 
a South African bank against its 
balance 
sheet" 
NO SUGGESTED WORDING 

Clarify or remove all mention of country from the table so that foreign exposure is limited only by exchange 
controls. Unclear why (c) refers only to South African banks. 

Clarify why bank exposure is limited to 75% when both CISCA and current Reg 28 allow 100%. 

Clarity required on what constitutes debt issued by a bank. For example, does this include subordinated debt. 
CLNs and structured notes? 

Consider lowering the limit per issuer (now bank per issuer limit for debt same as that for cash) , although this 
adds more complexity. 

Consider credit ratings for this section. Perhaps the limits could be 15%, 10% and 5% respectively or some 
other combination depending on ratings. 

Consider increasing the limits if debt is collateralised , as this should provide an additional layer of security - a 
collateralised debt instrument has different risk characteristics to other debt instruments. 

Increase lim it for bank debt from 75% to 100%. 

Consider the risk of moral hazard by permitting 75% in bank paper only. It may put added pressure on the 
central bank/government to bail out a failing bank in that eventuality (since the proposed 75% limit for banks 
seems to endorse banks as issuers ahead of corporales, since corporales only have a 25% debt limit in 
terms of Item 2.1(e). 

Consider the risk of investors in bank debt adopting the view that a bank is "too big to fail' by virtue of the 
bands per issuer which are applicable pursuant to the proposed provisions of Items 2.1 (c)(i) to (i ii) being 
linked to the market capitalisation of banks (rather than their solvency of capital adequacy ratios , or some 
more appropriate risk measures). Adopt other measure, not market cap. 

Amend all references to "market capitalisation" throughout Reg 28 to refer to the "Equity market 
capitalisation". 
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