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GOVERNMENT NOTICE 

NATIONAL TREASURY 

No. R. 183 4 March 2011 

PENSION FUNDS ACT, 1956: AMENDMENT OF REGULATION 28 OF THE 

REGULATIONS MADE UNDER SECTION 36 

I, Pravin J Gordhan, Minister of Finance, in terms of section 36(1 )(bB) and (c) and 

section 40C of the Pension Funds Act, 1956 (Act No. 24 of 1956), hereby amend 

Regulation 28 of the Regulations made under section 36 of the Pension Funds Act 

and published under Government Notice No. R.98 in Government Gazette 162 of 

26 January 1962, as set out in the Schedule. 

An explanatory memorandum regarding the amendment of Regulation 28, and a 

matrix recording public comments made on the draft Amendment of Regulation 28 

that was published on 2 December 2010 draft are also published. This Amendment 

to Regulation 28 and the supporting documents referred to above are also available 

on the National Treasury and Financial Services Board websites 

www.treasury.gov.za and www.fsb.co.za . 

. 22nd February :::.:,: ~~~~~x; . . ..... . .... 2011 

MINISTER OF FINANCE 
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SCHEDULE 

Definition 

1. In these regulations, "the Regulations" means the Pension Fund Regulations 

published under Government Notice No. R.98 in Government Gazette 162 of 26 

January 1962, as amended by Government Notice No. GN R2144 published in 

Government Gazette 9437 of 28 September 1984, Government Notice No. R1790 

published in Government Gazette 9892 of 16 August 1985, Government Notice No. 

R1037 published in Government Gazette 10249 of 28 May 1986, Government 

Notice No. R232 published in Government Gazette 10601 of 6 February 1987, 

Government Notice No. R1452 published in Government Gazette 11992 of 7 July 

1989, Government Notice No. R 1920 published in Government "Gazette 12079 of 1 

September 1989; Government Notice No. R2361 published in Government Gazette 

13536 of 27 September 1991, Government Notice No. R201 published in 

Government Gazette 14572 of 12 February 1993, Government Notice No. R2324 

published in Government Gazette 15312 of 10 December 1993, Government 

Notice No. R141 published in Government Gazette 15453 of 28 January 1994, 

Government Notice No. R1838 published in Government Gazette 16833 of 24 

November 1995, Government Notice No. R 1677 published in Government Gazette 

17500 of 18 October 1996, Government Notice No. R801 published in Government 

Gazette 18978 of 19 June 1998, Government Notice No. R1020 published in 

Government Gazette 19131 of 14 August 1998, Government Notice No. R1154 

published in Government Gazette 19225 of 11 September 1998, Government Notice 

No. R1218 published in Government Gazette 19269 of 25 September 1998, 

Government Notice No. R1644 published in Government Gazette 19596 of 18 

December 1998; Government Notice No. R853 published in Government Gazette 

20267 of 9 July 1999, Government Notice No. R896 published in Government 

Gazette 21545 of 8 September 2000, Government Notice R337 published in 

Government Gazette 22210 of 6 April 2001, Government Notice No. R 100 published 

in Government Gazette 23080 of 1 February 2002, Government Notice No. R1037 

published in Government Gazette 23689 of 1 August 2002; General Notice No. 33 

published in Government Gazette 24264 of 24 January 2003, Government Notice 

No. R 558 published in Government Gazette 24780 of 22 April 2003, Government 

Notice No. R1739 published in Government Gazette 25776 of 28 November 2003, 
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Government Notice No. R 1355 published in Government Gazette 27012 of 19 

November 2004, Government Notice No. R 1105 published in Government Gazette 

28226 of 14 November 2005, Government Notice No. R491 published in 

Government Gazette 28884 of 29 May 2006, Government Notice No. R843 

published in Government Gazette 29139 of 18 August 2006, Government Notice No. 

R1217 published in Government Gazette 29446 of 1 December 2006, Government 

Notice No. R73 published in Government Gazette 31837 of 4 February 2009. 

Amendment of regulation 28 of the Regulations 

2. Regulation 28 of the Regulations is hereby amended, by the substitution for 

regulation 28 of the following regulation: 

"28. Asset spreading requirements 

Preamble 

A fund has a fiduciary duty to act in the best interest of its members whose benefits 

depend on the responsible management of fund assets. This duty supports the 

adoption of a responsible investment approach to deploying capital into markets that 

will earn adequate risk adjusted returns suitable for the fund's specific member 

profile, liquidity needs and liabilities. Prudent investing should give appropriate 

consideration to any factor which may materially affect the sustainable long-term 

performance of a fund's assets, including factors of an environmental, social and 

governance character. This concept applies across all assets and categories of 

assets and should promote the interests of a fund in a stable and transparent 

environment. 

Definitions 

(1) In this regulation: -

"Act" means the Pension Funds Act, 1956 (Act No. 24 of 1956), and any word or 

expression to which a meaning is assigned in the Act is assigned to it in this 

regulation, unless otherwise defined; 

"collective investment scheme" has the meaning assigned to it in section 1 of the 

Collective Investment Schemes Control Act, 2002 (Act No. 45 of 2002); 
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"credit ratings" means credit ratings issued by a credit rating agency as may be 

prescribed; 

"derivative instrument" has the meaning assigned to it in section 1 of the 

Securities Services Act, 2004 (Act No. 36 of 2004); 

"exchange" means: -

(a) an exchange licensed under section 10 of the Securities Services Act, 2004 

(Act No. 36 of 2004); 

(b) any other exchange that is a full member of the World Federation of 

Exchanges; or 

(c) where a fund invests in a collective investment scheme, such an exchange as 

is referred to in Section 45(b)(ii) of the Collective Investment Schemes 

Control Act, 2002 (Act No. 45 of 2002); 

"fair value" has the meaning assigned to it in financial reporting standards and 

includes any other conditions as may be prescribed; 

"financial reporting standards" has the meaning assigned to it in the Companies 

Act, 2008 (No. 71 of 2008); 

"foreign asset" means an asset that is deemed foreign by the South African 

Reserve Bank for its reporting purposes, and subject to conditions as may be 

prescribed; 

"foreign bank" means a bank that is not a South African bank and is domiciled, 

registered and supervised as a bank outside of South Africa; 

"fund member policy" has the meaning assigned to it in Part SA of the Regulations 

issued under the Long-term Insurance Act; 

"fund of hedge funds" means a portfolio that invests only in hedge funds, but may 

also hold notes, coins, and a balance or deposit in a savings, current or money 

market account with a South African bank or a foreign bank, and subject to 

conditions as may be prescribed; 

"fund of private equity funds" means a portfolio that invests only in private equity 

funds, but may also hold notes, coins, and a balance or deposit in a savings, current 

or money market account with a South African bank or a foreign bank, and subject to 

conditions as may be prescribed; 

"hedge fund" means an asset: -

a) which uses any strategy or takes any position that could result in the portfolio 

incurring losses greater than its fair value at any point in time, and which 
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strategies or positions include but are not limited to leverage and net short 

positions; 

b) managed by a person licensed as a hedge fund Financial Services Provider 

as defined in the Code of Conduct for Administrative and Discretionary 

Financial Service Providers, 2003, or if a foreign hedge fund managed by a 

person licensed as a Category I Financial Services Provider that is authorized 

to render financial services on securities and instruments as defined in the 

Determination Of Fit And Proper Requirements For Financial Services 

Providers, 2008; and 

c) subject to conditions as may be prescribed; 

"investment policy statement" means a document which, at least:-

a) describes a fund's general investment philosophy and objectives as 

determined by its liability profile and risk appetite; 

b) addresses the principles referred to in subregulation (2)(c); and 

c) complies with conditions as may be prescribed; 

"Islamic debt instrument" means a bond based on the ownership of an underlying 

immovable property or a tangible asset or portfolio of immovable properties or 

tangible assets, governed by Shari'ah rules, and that is issued by: -

a) the Government of the Republic; 

b) the South African Reserve Bank; 

c) any public entity listed in the Public Finance Management Act, 1999 (Act No. 

1 of 1999); 

d) a South African bank; or 

e) a foreign bank 

that is negotiable and in respect of which the title to the underlying property or asset 

or portfolio of properties and assets is vested in a special purpose vehicle that 

derives its income from commercial activities related to that property, asset or 

portfolio; 

"Islamic liquidity management financial instrument" means a financial 

instrument, governed by Shari'ah rules, issued by a South African bank or a foreign 

bank:-

a) that is negotiable; and 

b) in respect of which ownership of the underlying tangible asset or assets 

passes from a fund to a third party within seven business days from the date 
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of purchase thereof, and at which purchase date the future sale price of the 

tangible asset or assets is fixed notwithstanding any increase or decrease in 

the fair value thereof; 

"listed" means to be compliant with the listings and disclosure requirements of an 

exchange and any other condition as may be prescribed; 

"Long-term Insurance Act" means the Long-term Insurance Act, 1998 (Act No. 52 

of 1998); 

"long-term insurer" means a person registered or deemed to be registered as a 

long-term insurer in terms of the Long-term Insurance Act; 

"pension preservation fund" has the meaning assigned to it in section 1 of the 

Income Tax Act, 1962 (Act No. 58 of 1962); 

"PostBank" means the SA Post Office Limited established pursuant to section 3 the 

Post Office Act, 1958 (Act No. 44 of 1958), and the South African Postbank Limited 

Act, 2010 (Act No. 9 of 201 0); 

"prescribed" means prescribed by the Registrar by notice on the official website, as 

defined in section 1 of the Electronic Communications and Transactions Act, 2002 

(Act No. 25 of 2002) of the Financial Services Board, unless notice in the Gazette is 

specifically required under a provision of the Act; 

"private equity fund" means a managed pool of capital that: 

a) has as its main business the making of equity, equity orientated or equity 

related investments in unlisted companies to earn income and capital gains; 

b) is not offered to the public as contemplated in the Companies Act, 2008 (No. 

71 of 2008); 

c) is managed by a person licensed as a discretionary Financial Services 

Provider as defined in the Code of Conduct for Administrative and 

Discretionary Financial Service Providers, 2003, or if a foreign private equity 

fund managed by a person licensed as a Category I Financial Services 

Provider that is authorized to render financial services on securities and 

instruments as defined in the Determination Of Fit And Proper Requirements 

For Financial Services Providers, 2008; and 

d) is subject to conditions as may be prescribed ; 

"property company" means a company-

a) of which 75% or more of the fair value of its assets consists of immovable 

property, irrespective of whether such property is held directly by that 
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company as registered owner, or indirectly through ownership of the shares 

or the exercise of control over another company that is the registered owner 

of the property; or 

b) of which 75% or more of its income is derived from investments in immovable 

property, or from an investment in a company of which 75% or more of the 

income of that company is derived from investments in immovable property; 

"provident preservation fund" has the meaning assigned to it in section 1 of the 

Income Tax Act, 1962 (Act No. 58 of 1962); 

"reporting period" means the financial year determined in the rules of a fund; 

"South African bank" means a bank or branch as defined in and registered under 

the Banks Act, 1990 (Act No. 94 of 1990), a mutual bank as defined and registered 

under in the Mutual Banks Act, 1993 (Act No. 124 of 1993), a cooperative bank as 

defined in the Cooperative Banks Act, 2007 (Act No. 40 of 2007), or the PostBank. 

Principles 

(2)(a) A fund must at all times comply with the limits as set out in this 

regulation; 

(b) A fund must have an investment policy statement, which must be reviewed at 

least annually . 

(c) A fund and its board must at all times apply the following principles:-

(i) promote the education of the board with respect to pension fund 

investment, governance and other related matters; 

(ii) monitor compliance with this regulation by its advisors and 

service providers; 

(iii) in contracting services to the fund or its board, consider the 

need to promote broad-based black economic empowerment of 

those providing services; 

(iv) ensure that the fund's assets are appropriate for its liabilities; 

(v) before making a contractual commitment to invest in a third 

party managed asset or investing in an asset, perform 

reasonable due diligence taking into account risks relevant to 

the investment including, but not limited to, credit, market and 
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liquidity risks, as well as operational risk for assets not listed on 

an exchange; 

(vi) in addition to (v) , before making a contractual commitment to 

invest in a third party managed foreign asset or investing in a 

foreign asset, perform reasonable due diligence taking into 

account risks relevant to a foreign asset including but not limited 

to currency and country risks; 

(vii) in performing the due diligence referred to in (v) and (vi), a fund 

may take credit ratings into account, but such credit ratings 

should not be relied on in isolation for risk assessment or 

analysis of an asset, should not be to the exclusion of a fund's 

own due diligence, and the use of such credit ratings shall in no 

way relieve a fund of its obligation to comply with all the 

principles set out in paragraph 2(c); 

(viii) understand the changing risk profile of assets of the fund over 

time, taking into account comprehensive risk analysis, including 

but not limited to credit, market, liquidity and operational risk, 

and currency, geographic and sovereign risk of foreign assets; 

and 

(ix) before making an investment in and while invested in an asset 

consider any factor which may materially affect the sustainable 

long term performance of the asset including, but not limited to, 

those of an environmental, social and governance character. 

(d) With the appointment of third parties to perform functions which are required to 

be performed in order to comply with the principles in (c) above, the fund retains the 

responsibility for compliance with such principles. 

Asset limits 

(3)(a) A fund must only hold assets and categories of assets referred to in 

Table 1 and must comply with the limits set out in this regulation. 

(b) Any portion of a fund 's total assets associated with a specific category of 

members, or a specific member where the fund provides individual member choice, 

must comply with the limits in this regulation. 
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(c) Notwithstanding (a) and (b), the portion of the total assets of a retirement 

annuity fund, pension preservation fund or provident preservation fund that is 

associated with a fund member policy, or with another contractual arrangement 

between the member and the fund relating exclusively to the fund's liability to a 

particular member (or to the surviving spouse, children, dependants or nominees of 

the member) in terms of the ru les of the fund, entered into before 1 April 2011 , need 

not comply with the limits set out in this regulation until : -

(i) the contractual terms relating to the amount or frequency of 

premiums or contributions payable in terms of the policy or other 

contractual arrangement are amended, including where an 

additional amount over and above any regular contractual 

premium or contribution is contributed to the policy or 

arrangement; or 

(i~ any change is made to the category of underlying assets held in 

respect of the policy or arrangement. 

(d) A fund must not invest or contractually commit to invest in an asset, including a 

hedge fund or private equity fund . where the fund may suffer a loss in excess of its 

investment or contractual commitment in the asset. This does not preclude a fund 

from investing in derivative instruments subject to subregulation (7). Hedge funds 

and private equity funds that may expose the fund to a liability must be held in a 

limited liability structure. 

(e) Assets and categories of assets referred to in Table 1 must be calculated at fair 

value for reporting purposes. 

(f) The aggregate exposure to assets specified in the following items of Table 1 

must not exceed 35 percent of the aggregate fair value of the total assets of a fund: -

(i) item 2.1 (e)(ii): Other debt instruments not listed on an 

exchange; 

(ii) item 3.1(b): Preference and ordinary shares in companies. 

excluding shares in property companies, not listed on an 

exchange; 

(iii) item 4.1(b): Immovable property, preference and ordinary 

shares in property companies, and linked units comprising 

shares linked to debentures in property companies, not listed on 

an exchange; and 
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(iv) item 8: Hedge funds, private equity funds and any other asset 

not referred to in this schedule. 

(g) The aggregate exposure to assets specified in the following items of Table 1 

must not exceed 15 percent of the aggregate fair value of the total assets of a fund: -

(i) item 3.1 (b) : Preference and ordinary shares in companies, 

excluding shares in property companies, not listed on an 

exchange; and 

(ii) item 8.1 (b): Private equity funds. 

(h) The aggregate exposure by a fund to an issuer or entity by the fund specified in 

items 1.1 and 2.1 (c) of Table 1, irrespective of the limits referred to in Column 1 of 

Table 1, must not exceed 25 percent of the aggregate fair value of the total assets of 

the fund . 

(t) The aggregate exposure to foreign assets, referred to in Column 1 of Table 1 

and expressed as a percentage, must not exceed the maximum allowable amount 

that a fund may invest in foreign assets as determined by the South African Reserve 

Bank, or such other amount as may be prescribed. 

(J) Notwithstanding paragraphs (a)-(t) , the limits set out in this regulation may be 

exceeded where the excess is due to a change in the fair value or characteristic of 

an asset, and not as a result of discretionary transacting either by the fund or on the 

fund's behalf, provided that where a fund exceeds any limit: -

(i) such fund must inform the Registrar without delay of the limit 

being exceeded, including the reasons for such excess; 

(ii) such fund must not, for as long as the excess exists, make any 

further investments or contractual commitments to invest in 

those assets or categories of assets; and 

(iii) the board must ensure compliance with the relevant limits within 

12 months from the date of the excess arising or such other 

period as determined by the Registrar. 

Look-through 

(4)(a) A fund must not utilise any asset to circumvent the limits as set out in 

this regulation and, where an asset is made up of underlying assets, the fund must 

include and disclose the underlying assets in the category in Table 1 to which the 

economic exposure of the underlying assets relate. 
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(b) Notwithstanding (a), where the fair value of an asset comprises less than 5 

percent of the aggregate fair value of the assets of the fund , then the fund need only 

disclose the categories of assets specified in Table 1, and not each underlying 

asset 

(c) Notwithstanding (a) and (b), any direct or indirect exposure to a hedge fund or 

private equity fund must be disclosed as an investment into a hedge fund or private 

equity fund as the case may be, and the fund need not apply the look-through 

principle in respect of the underlying assets of a hedge fund or private equity fund. 

(d) Notwithstanding (b) and (c), and in accordance with conditions set by the South 

African Reserve Bank, when applying look-through any direct or indirect exposure to 

a foreign asset must be disclosed as a foreign asset 

Borrowing 

(S)(a) A fund must not borrow_ 

(b) Notwithstanding (a) : -

(i) a fund may only borrow money for bridging purposes to 

maintain sufficient liquidity to meet its operational requirements; 

(ii) the aggregate of any loans for bridging purposes must not, 

throughout the financial year as determined in the rules of a 

fund, exceed 50 percent of the gross income of the fund 

(income of the fund before payment of management fees and 

administration fees) during the preceding financial year; 

(iii) any loan for bridging purposes must be repaid within 12 months 

of entering into the loan; and 

(iv) any loan for bridging purposes must not be subject to an early 

settlement penalty. 

(c) A fund may as collateral for default on a loan referred to in paragraph (b) 

cede a proportionate share of its assets to the lender. 

Securities lending 

(6) A fund may engage in securities lending subject to conditions as 

prescribed. 

Derivative instruments 
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(7) Notwithstanding subregulation 3(d), a fund may invest in derivative 

instruments subject to conditions as prescribed. 

Reporting and exclusions 

(8)(a) The Registrar may prescribe the format, content and any other 

particulars in respect of the disclosure of compliance with this regulation. 

(b) In applying the limits set out in this regulation, subject to such prescribed 

reporting and disclosure, a fund may exclude the following assets or categories of 

assets: -

(i) participatory interests in a collective investment scheme, in 

respect of which a fund obtained a certificate issued by the 

scheme at the end of the financial year of the fund, confirming 

that the assets of the scheme relevant to the fund have 

complied with the limits as set out in this regulation, provided 

that: 

(aa) the auditor of the scheme confirms the accuracy of the 

certificate at the financial year end of the scheme; and 

(bb) the confirmation is made available to the fund on request; 

(ii) a linked policy as defined in the Long-term Insurance Act, in 

respect of which a fund obtained a certificate Issued by the long­

term insurer at the end of the financial year of the fund, 

confirming that the assets held by the insurer in respect of its 

net liabilities under the said policy have complied with the limits 

as set out in this regulation, provided that: 

(aa) the auditor of the insurer confirms the accuracy of the 

certificate at the financial year end of the insurer; and 

(bb) the confirmation is made available to the fund on request; 

(iii) a long-term policy as defined in the Long-term Insurance Act, 

other than a policy referred to in paragraph (ii) above, that 

guarantees or partially guarantees policy benefits and in respect 

of which a fund obtained a certificate issued by the statutory 

actuary of the long-term insurer that the guarantee or partial 

guarantee is consistent with guidance issued by the Registrar of 

Long-term Insurance, under the Long-term Insurance Act, in 
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respect of what constitutes a guarantee or partial guarantee for 

purposes of this sub-regulation, provided that: 

(aa) the auditor of the insurer confirms the accuracy of the 

certificate at the financial year end of the insurer; and 

(bb) the confirmation is made available to the fund on request; 

and 

(iv) an asset issued by an entity that is regulated by the Financial 

Services Board, in respect of which a fund obtained a certificate 

issued by the auditor of the issuer of the asset at the end of the 

financial year of the fund, confirming that the underlying assets 

in respect of such asset have complied with the limits as set out 

in this regulation, and subject to conditions as may be 

prescribed; 

(9) The Registrar may on written application by a fund or in general, 

exempt a fund, or categories, types or kinds of funds, from all or any of the 

provisions of this regulation, subject to conditions that the Registrar may impose. 
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TABLE 1 

Notes and coins; any balance or deposit in an account 
held with a South African bank; 

A money market instrument issued by a South African 
bank including an Islamic liquidity management financial 

1.1 instrument; 

Any positive net balance in a margin account with an 
exchange; and 

Any positive net balance in a settlement account with an 
exchange, operated for the buying and selling of assets. 

Any balance or deposit held with a foreign bank; 

1.2 A money market instrument issued by a foreign bank 
including an Islamic liquidity management financial 
instrument; 

25% 

5% 

2. DEBT INS1'RUMEittl'$tNQI:.UDING ISLAIIIC DEBT INSTRUMENTS 

2.1 Inside the Republic and foreign assets 

(a) 

(b) 

(c) 

Debt instruments issued by, and loans to, the 
government of the Republic, and any debt or loan 
guaranteed by the Republic 

Debt instruments issued or guaranteed by the 
government of a foreign country 

Debt instruments issued or guaranteed by a South 
African bank against its balance sheet: -

listed on an exchange with an issuer market 

10% 

(i) capitalisation of R20 billion or more, or an 25% 
amount or conditions as prescribed 

100% 

100%for 
debt 

instruments 
ll$lled by or 
~ ., .. 

ReiJU(Jifc:, 
otherwise 

75% 

100% 

75% 
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listed on an exchange with an issuer market 

(ii) 
capitalisation of between R2 billion and R20 15% 
billion, or an amount or conditions as 
prescribed 

listed on an exchange with an issuer market 
(iii) capitalisation of Jess than R2 billion, or an 10% 

amount or conditions as prescribed 

(iv) not listed on an exchange 5% 25% 

Debt instruments issued or guaranteed by an entity 
that has equity listed on an exchange, or debt 

(d) instruments issued or guaranteed by a public entity 10% 50% 

I 
under the Public Finance Management Act, 1999 
(Act No. 1 of 1999) as prescribed:-

(i) listed on an exchange 10% 50% 

(ii) not listed on an exchange 5% 25% 

(e) Other debt instruments: - 5% 25% 

(i) listed on an exchange 5% 25% 

(ii) not listed on an exchange 5% 15% 

~:~ ~ ... 
11 1 

;,. - ·· 3.1 Inside the Republic and foreign assets 

(a) Preference and ordinary shares In companies, 
excluding shares in property companies, listed on 

75% an exchange: -

issuer market capitalisation of R20 billion or 
(i) more, or an amount or conditions as 15% 

prescribed 

issuer market capitalisation of between R2 
(ii) billion and R20 billion, or an amount or 10% 

conditions as prescribed 

issuer market capitalisation of less than R2 
(iii) billion, or an amount or conditions as 5% 

prescribed 

(b) Preference and ordinary shares in companies, 
excluding shares in property companies, not listed 2.5% 10% 
on an exchange 



18 No. 34070 GOVERNMENT GAZETTE, 4 MARCH 201 1 

4.1 Inside the RepubJic and foreign assets 

(a) Preference sbar&s, ordinary shares and link-ed units 
comprising shares Unked .to debentures In property 
companies, or units in a Collective tnvesbnent 
Scheme in ~roperty, listed on an exchange:~ 

issuer market tapitafisation o-f R1 0 billion or 
(I) more, or an amount or conditions as 

prescribed 

issuer market capital isation of between R3 
(ii) bill ion and R10 billion, or an amount or 

conditions as prescribed 

issuer market capitalisation of less than R3 
(iii) billion, or an amount or conditions as 

prescribed 

Immovable property, preference and ordinary 

(b) 
shares i.n property companies, and linked units 
comprising shares linked to debentures in property 
companies, not listed on an exchange 

5.1 Inside the Republic and foreign assets 

Kruger Rands and other commodities listed on an 
(a) exchange, including exchange traded commodities: 

(i) gold 

(ii) each other commodity 

25% 

15% 

10% 

5% 

5% 15% 

10% 

10% 

5% 
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8.1 Inside the Republic and foreign assets 

(a) Hedge funds 

(b) 

(c) 

(i) Funds of hedge funds 

(ii) Hedge funds 

Private equity funds 

(i) Funds of private equity funds 

(ii) Private equity funds 

Other assets not referred to in this schedule and 
excluding a hedge fund or private equity fund 

Effective date 

5% per fund 
of hedge 

funds 

2.5% per 
hedge fund 

No.34070 19 

10% 

10% 

2.5% 

3. This regulation comes into effect on 1 July 2011 , provided that transitional 

arrangements may be prescribed. 
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I. INTRODUCTION 

Section 36(1)(b8) of the Pension Funds Act, No 24 of 1956, empowers the 
Minister of Finance to make regulations limiting the amount and the extent to 
which a pension fund may invest in particular assets. Of the R5.2 trillion total 
household savings in South Africa, Regulation 28 currently applies to all 
private retirement fund assets worth R1.1 trillion, and may be extended to the 
Government Employees Pension Fund (capturing an addition R1 trillion in 
assets). 

The aim of retirement fund investment regulation is to ensure that the savings 
South Africans contribute towards their retirement is invested in a prudent 
manner that not only protects the retirement fund member, but is channelled 
in ways that achieve economic development and growth. 

To achieve this, rules governing retirement fund investment should allow for 
inflation-beating capital growth for younger members and inflation-matching 
income for older and retired members. This can be reflected through the right 
mix of low risk-return "safe" assets with higher risk-return innovative products. 
The rules should likewise strike a balance between regulatory paternalism and 
empowering those entrusted with the management of retirement fund assets 
to do due diligence and make decisions of what investments are most 
appropriate for their fund's particular liability and liquidity profile. 

An important consideration is the level of expertise on boards of trustees and 
their abllity not only to make investment decisions, but also to delegate certain 
tasks (but never their ultimate responsibility) to advisors like asset managers, 
asset consultants and risk consultants. To the extent that trustees are 
inadequately informed of investment and liquidity requirements, governance, 
and risk management, the regulation must give stronger direction through 
rules rather than guid ing principles. 
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II. PROCESS 

The National Treasury released a first draft Regulation 28 for public comment 
on 17 February 2010. After deliberating on comments received on this draft, a 
second draft was released after the 201 0 MTBPS on 2 December. Another 
round of public comments and industry engagement followed and has 
culminated in this final Regulation 28. 

The feedback received from the December 2010 draft was overwhelmingly 
positive and mostly proposing technical refinements, although important 
issues were put forward, namely: 

• The proposed treatment of cash and debt instruments could artificially 
restructure the market in a way which could undermine liquidity 
management by a fund. 

• Debt limits proposed remain perhaps overly strict and could be relaxed 
in certain controlled instances. 

• Limits on alternative investments, and unlisted equity in particular, were 
likewise considered overly strict in a manner that could impede 
investment into this pro-development funding channel. 

• Investment into Africa, while better facilitated, could be further 
promoted to support economic growth in the region and the positioning 
of South Africa as a regional financial centre. 

The National Treasury has in response brought about several changes which 
we hope improves the December 2010 draft. The Regulation now better 
recognises and promotes the responsibility of funds and boards of trustees 
towards sound retirement fund investment. It expands the allowance for debt 
issued by listed or regulated entities. This supports a stronger corporate debt 
market and addresses the bank structural funding mismatch between short­
term borrowing and long-term lending, whilst crucially still protecting 
retirement funds and their member's savings. The Regulation better enables 
investment into unlisted and alternative assets to support economic 
development that may be funded through such capital-raising channels. 
Investment into Africa is likewise supported through providing for alternative 
ways of accessing this market in a responsible way. Importantly, the 
Regulation continues to better align retirement fund regulation with other 
government policy objectives like socially responsible investments and 
transformation. These revisions are explained in greater detail in Part V of this 
Explanatory Memorandum. 

4 



24, No. 34070 GOVERNMENT GAZETTE, 4 MARCH 2011 

FINAL REGULATION 28 EXPLANATORY MEMORANDUM 

Ill. BACKGROUND 

The key reasons to update Regulation 28 are: 

• It references other Acts and regulations that have been amended or 
substantially altered since 1998. 

• There is inconsistency in the application of definitions, asset categories 
and the structure of limits between retirement funds, insurers and other 
investment funds. 

• The rules-based approach to diversification neglects to guide 
retirement fund trustees as to what investment strategy would be 
appropriate for the specific nature and obligations of their fund. 

• There are significant loopholes and many retirement funds have been 
able to circumvent the rules. 

• New investment channels are not explicitly accommodated nor 
expressly prohibited, exposing funds to unregulated entities and 
behaviour. 

• Increased foreign exposure to retirement funds brought about through 
the relaxation of exchange controls, while good for investment 
diversification, requires a specialised knowledge by trustees and fund 
advisors. 

• The exclusion from Regulation 28 of insurance policies with any form of 
a guarantee, irrespective how minimal, has allowed insurers to offer 
products to retirement funds that systematically exceed the asset limits 
and yet give minimal underwriting protection. 

• The limits may encourage a "herd" mentality amongst asset managers 
and prevent funds from making what may be appropriate investments 
into, for example, alternative investments or structured products. 

• Regulation 28 applies only to a fund as a whole and therefore may 
overly expose an individual member to a high risk asset category, or 
alternatively mean that a member cannot invest in an asset suited to 
his or her portfolio because the aggregate limit for the retirement fund 
is already reached. 

• Credit risk may be an issue as assets within an asset category attract 
the same limits irrespective of their credit-risk profile. 
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• There is no provision for Islamic-compliant retirement funds to diversify 
risk through debt (and therefore interest earning) equivalent 
instruments. 

IV. THE CURRENT REGULATION 

Regulation 28 prescribes maxima for various types of investment that may be 
made by a retirement fund. The maxima relate to the fair value of the assets 
of the fund under the direct control of the trustees, and exclude from 
consideration insurance policies that (i) provide any form of guarantee; (ii) 
where performance is linked to the performance of underlying assets and the 
investment of the underlying assets conforms to the requirements of 
regulation; and (iii) collective investment schemes which conform to the 
requirements of Regulation 28. 

The prevailing maxima are broadly: 

• Not more than 75 percent may be invested in equities. 

• Not more than 25 percent may be invested in property. 

• Not more than 90 percent may be invested in a combination of equities 
and property. 

• Not more than 5 percent may be invested in the sponsoring employer. 

• Not more than 15 percent may be invested in a listed equity with a 
defined large market capitalisation, and not more than 10 percent in 
any other single equity stock. 

• Not more than 20 percent may be invested with any single bank. 

• Not more than 15 percent may be invested off-shore, although 
increased foreign limits by the South African Reserve Bank are 
accommodated by the Registrar of Retirement Funds on an application 
basis. 

• Not more than 2,5 percent may be invested in "other assets," which are 
not specified . 

There are no restrictions on investments into bank issued money-market 
instruments or RSA Government issued bonds. 

Derivative instruments are not defined, leaving them to fall within the category 
of "other assets". No guidance is given as to how derivatives may be used. 
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Regulation 28 does not entrench a "look-through" principle to report on 
underlying assets backing an investment. 

There is provision for the Registrar to exempt funds from some or all of these 
maxima on prior written application. It was on this basis that the Registrar 
adjusted foreign exposure limits for retirement funds in line with revised 
exchange control limits. 

V. EXPLANATION OF THE NEW AND FINAL REGULATION 28 

1. DEFINITIONS 

Building on the Budget 2010 and December drafts of the regulation, 
definitions have been refined to mitigate the risk of regulatory avoidance, 
better support the governing limits and requirements, and take account of the 
changing investment landscape. In this regard, derivatives, hedge funds and 
private equity funds are explicitly defined and referenced in the Regulation. 
The definition for a property company is tightened to ensure that these entities 
more closely reflect the risk-return profile related to rental income rather than 
property development or other property related services. More generally, 
references are updated to reflect changes in the exchange control 
environment, as well as other relevant governing legislation like the Collective 
Investment Schemes Control Act of 2002 and the Security Services Act of 
2004. 

2. PREAMBLE AND PRINCIPLES 

A preamble frames the Regulation . It highlights the fiduciary responsibility of a 
retirement fund's board to invest members' savings in a way that promotes the 
long-term sustainability of the asset values when taking into account 
environmental, social and governance (ESG) issues. Read together with the 
principles, the preamble represents a new approach to Regulation 28, and 
better guides trustees to consider what investment strategy would be 
appropriate for the specific nature and obligations of their fund. Recognition is 
given to the fact that an overly conservative investment strategy (dominated 
for example by cash and non inflation-linked bonds) can be as damaging to 
long-term savings as one that is overly exposed to perceived risky assets. 

In the context of approximately 3 500 active retirement funds (recently 
consolidated down from 13 000 funds) and a general lack of investment 
expertise among trustees, the Regulation remains primarily rules-based. 
However principles are introduced into the Regulation to strengthen the 
investment decision making processes, and improve the transparency and 
accountability to a fund's members and the Registrar. In effect these 
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principles, as captured through an Investment Policy Statement (IPS), should 
inform a fund's investment approach related to the aspects identified in the 
Regulation. These include: 

• Promoting relevant trustee education. 

• Monitoring compliance by the fund and its agents. 

• Ensuring asset/liability matching by the fund. 

• Performing appropriate due diligence on investments, making sure not 
to rely wholly on credit rating agencies for assessing credit risk. 

• Taking into account the long-term sustainability of investments. in 
particular considering the impact of ESG aspects. 

The IPS should also contain other details relevant to investment policy, 
including for example asset mix and rate-of-return calculations. These will be 
provided for by the Registrar by Notice (to give effect to what is currently 
contained in Annexure B to the PF Circular 130). 

3. ASSET LIMITS 

3.1 GENERAL 

A fund may only invest in assets specified in the Regulation and within the 
issuer and aggregate limits defined. Provision is however made for involuntary 
breaches that fall beyond the control of the Board, brought about for example 
by market movements or corporate actions. 

In making investment decisions, a retirement fund should be guided first and 
foremost by what is best for the fund and its members, and should invest 
accordingly; indeed what is enabled through the Regulation limits may not be 
in the best interests of each and every fund or member. On the other hand, 
asset limits imposed should not prevent a fund from achieving its optimal 
investment allocation. Where funds begin to meet the limits and think it 
prudent to exceed them, the Board should engage the Registrar on a possible 
exemption. The National Treasury has in some instances taken a more 
conservative view on limits in this final Regulation 28 with the idea that these 
can (and should where appropriate) be tested by market participants in the 
future . 

Mindful that individual member protection is as important as ensuring the 
sustainability of the fund as a whole, retirement products should be compliant 
not only at fund level but also at member level. However, an exception is 
made for certain existing individual contractual arrangements, to include 
retirement annuity, pension preservation and provident preservation funds, 
that are in place before 1 April 2011 - these products will be allowed to 
remain outside of Regulation 28 limits until such time that any material 
contractual provisions related to that arrangement are changed. 

Ahead of the explanation on asset categories to follow, consider firstly that the 
definitions of the various assets serve as a funnel: cash, equities and 
immovable property are narrowly defined, meaning that anything outside of 
these definitions would most likely be placed under debt, unless it is a private 
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equity or hedge fund, as explicitly defined (or another alternative investment), 
in which case it must be disclosed in that category. Consider also that 
significantly tighter limits apply to unregulated and unlisted products, relative 
to those that are regulated and/or listed. In addition to the category and issuer 
limits that are identified, overarching limits are applied to unlisted and 
alternative assets (at 35 percent) and unlisted equity held directly or through a 
private equity fund (at 15 percent, consistent with exposure limits to unlisted 
assets in other asset classes, like debt and property) . 

The Regulation does not prescribe what assets a fund should be invested in 
as this would counter the principles guiding a fund to act in its best interests. 
Instead, as already explained the Regulation requires a fund to explicitly 
consider its approach to ESG issues (with respect to its investments) and 
transformation (with respect to services provided to a fund) . Moreover, 
economic development is more strongly supported by increased flexibility 
afforded to investment into private equity funds and public entity debt. 

3.2 CASH 

To better align the "cash" asset class to comprise instruments collectively 
used for liquidity management, money market instruments are included back 
into this definition (which in the December 2010 draft separated out physical 
cash from all other debt, including money market instruments). But regulatory 
concerns remain internationally over maturity transformation in money market 
funds, which globally are being reviewed as a shadow banking system. Work 
is therefore being done to strengthen money market fund regulation in 
accordance with coming international standards, in a way that will better 
protect investors, including retirement funds, and guard against financial 
system instability in the future. 1 

3.3 DEBT INSTRUMENTS 

To improve diversification across the asset categories, reduce regulatory 
induced distortions away from longer-dated debt into money-market 
instruments and equities, and better support the corporate debt markets (for 
broader economic gains), restrictions on investments into transparent debt 
products are significantly eased. 

All else being equal, for debt and equity issued by the same entity the debt 
ranks higher in the creditor line and will be paid out first. However, in many 
instances a lack of transparency in the debt markets means the investor has 
too little information about the issuer to do a proper risk assessment. Recent 
developments around increasing transparency in South Africa's listed debt 
market will go some way to managing these concerns. Nevertheless a fully 
"visible" issuer is paramount to the new flexibility given to funds. 

The aggregate limit for (on-balance sheet) bank issued, corporate and public 
entity debt is therefore raised to 75 percent, now equal to the overall limit on 
equities. Within this higher limit, bank issued debt, recognising these entities 

1 This will be considered as part of a National Treasury led project on structural funding for the 
banks. 
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as being prudentially regulated, can be held at the maximum (75 percent) if 
that debt is listed, 2 while listed debt issued by listed corporates and public 
entities can be held at a lower maximum of 50 percent, and listed debt of 
unlisted entities at 25 percent. Stricter limits apply across each of these issuer 
sub-categories for unlisted debt instruments. This recognises the pricing, 
liquidity and disclosure advantages of listed over unlisted debt. 

Funds are not required to apply credit ratings in assessing credit risk. Where 
ratings are used, such should form part of a broader due diligence and should 
not be relied upon in isolation. 

3.4 EQUITIES 

Equities as an asset class is narrowly defined to include only preference and 
ordinary shares in companies. The overall limit of 75 percent is retained, 
subject also to per-issuer limits divided into three categories - small (5 
percent), medium (10 percent) and large (15 percent) . The limits will be 
checked for inflationary pressures over time and the Financial Services Board 
is enabled to update these accordingly. The limit for unlisted equities, whether 
held directly or through a private equity vehicle, is increased to 15 percent, 
subject to strict investment diversification and valuation requirements. 

3.5 IMMOVABLE PROPERTY 

As unlisted property may have significantly different risk management 
implications and risk profile from investing through a listed property vehicle, 
regulatory treatment distinguishes between listed (25 percent) and unlisted 
(15 percent) property exposure. Similar to equities, listed property is divided 
into three sub-categories- small (5 percent), medium (1 0 percent) and large 
(15 percent). The market capitalisation limits differ from that of equities to 
reflect the different structure of the listed property landscape. 

Over time the limits will be checked and tested by the Registrar of Retirement 
Funds, and may be updated accordingly. 

Debt instruments backed by property are now classified as debt rather than 
property, as these better reflect the characteristics of that asset class. 

3.6 COMMODITIES 

In recognition of hedging potential, a fund can invest in listed commodities of 
up to 10 percent in gold, or up to 5 percent in other commodities (up to a 
combined maximum across all commodities of 10 percent). 

3.7 OTHER ASSETS AND ALTERNATIVE INVESTMENTS 

Hedge funds and private equity funds are defined. If read together with the 
look-through principle and anti-avoidance clause, the new Regulation 

2 The raised limit on bank issued debt should ease structural funding challenges faced by the 
banks that may be caused by the prevailing Regulation 28. 
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prevents these products from being reported as the linking structure (for 
example a debenture issued against private equity fund cash flows). Instead 
the hedge fund or private equity fund must be disclosed as such. 

Definitions provide guidance to the investment activities of these vehicles, and 
require that managers be registered under the relevant categories of the 
Financial Advisory and Intermediary Services Act of 2002 (FAIS). Given the 
particularly broad activity definition for hedge funds, the F AIS requirement 
gives added protection that products being disclosed as hedge funds are in 
fact hedge funds, and not some other product being "wrapped" in a hedge 
fund guise. 

Accessing hedge funds or private equity funds through a fund of funds 
structure provides a valuable extra layer of due diligence and built-in 
diversification. Consequently the allowance per fund of hedge funds and fund 
of private equity funds is 5 percent (compared to 2,5 percent for investment 
into individual funds). 

Provision is made for the Registrar of Retirement Funds to impose additional 
requirements to investments made through a partnership or trust structure. 
The Registrar is expected to also impose valuation standards informed by 
international best practice. 

3.8 HOUSING LOANS 

The December 2010 draft provided that housing loans issued directly by the 
fund should be curtailed to 5 percent of a member's accumulated retirement 
savings, compared to the prevailing 95 percent. Housing loans could still be 
obtained from a bank using a member's retirement fund savings as surety. 
This change in approach has been removed . While abuses are observed in 
the issuing of these loans, the National Treasury agrees that the December 
proposal exposed the fund to considerable risk. The existing regulatory 
treatment should therefore prevail. 

3.9 FOREIGN ASSETS AND REGIONAL DEVELOPMENT 

Foreign assets are currently defined in terms of the South African Reserve 
Bank's Financial Surveillance Department regulation and requirements. 
Regulation 28 therefore references this authority. 

The concept of a "recognised foreign exchange" as contained in earlier drafts 
of the Regulation falls away, being incorporated into the definition of 
"exchange". To be considered as "listed" for the purposes of Regulation 28, a 
security must be listed on an exchange that is a full member of the World 
Federation of Exchanges (WFE). In addition, a registered Collective 
Investment Scheme holding foreign assets on an exchange that satisfies due 
diligence performed by the manager in terms of guidelines set by the 
Registrar of Collective Investment Schemes, likewise satisfies the definition. 
This latter allowance supports exposure by retirement funds to African and 
other foreign assets through a suitably regulated vehicle. Regional 
investment is further supported through the higher limits placed on unlisted 
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debt and (directly held) unlisted equity (of 15 and 10 percent, respectively), as 
this is where securities listed on foreign exchanges that are not WFE 
members are accommodated. Lastly, it is noted that inward or dual listed 
securities on a South African exchange will be treated as "listed" for prudential 
purposes, and therefore be subject to up to the 75 and 50 percent limits for 
equities and dent respectively (although will of course remain subject to 
relevant foreign exposure limits). Through this channel, non-South African 
companies and foreign governments can access significantly more South 
African capital, and should support building South Africa as a regional 
financial centre and Gateway to Africa. 

4. LOOK-THROUGH 

In the past, asset managers would often hold more risky assets such as 
hedge funds through product wrappers, which would for instance reflect on 
Regulation 28 disclosure documents simply as "unlisted debenture" under the 
25 percent allowance. To deal with this challenge of not seeing the real 
economic exposure of certain assets to a fund, the look-through principle 
provides that a fund cannot use an asset structure to circumvent the limits, 
and must "look-through" the linking structure to disclose the underlying 
assets. 3 

An exception however is made for private equity funds and hedge funds, 
where these vehicles themselves are seen in terms of Regulation 28 as the 
"final" asset, and must be reported as such - in other words no further look­
through applies (this means that hedge funds will not be subject to derivatives 
requirements, and listed equity held by a private equity fund will be classified 
as unlisted for the purposes of Regulation 28). Tight definitions of hedge and 
private equity funds seek to ensure that the exemption of look-through is not 
abused, resulting in these vehicles being used to circumvent limits under the 
Regulation. 

To alleviate extensive disclosure requirements, a de minimis rule is applied- if 
an asset comprises less than 5 percent of the aggregate fair value of the 
assets of the fund, then the fund need only disclose the categories of 
underlying assets making up the investment, and not each underlying asset. 

5. BORROWING 

Because of the risks involved, the Regulation is clear that funds should never 
borrow for the purposes of investing that borrowed money. The only time a 
retirement fund should be allowed to borrow money is when it runs into 
liquidity issues and needs cash to distribute to members leaving the fund. 
Even then, this borrowing should be limited in value, time constrained, and 

3 The Registrar of Retirement Funds will in addition require the disclosure of asset exposure 
obtained through the linking structure. Consider for example an exchange traded note linked 
to an underlying commodity asset. Applying the look-through principle requires reporting of 
the commodity exposure under Regulation 28 limits, but the credit risk associated by the 
issuer of the note is also relevant and will need to be disclosed to the Registrar for monitoring. 
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stay away from exploitative and/or inappropriate loan covenants, especially 
with regards to early settlement penalties or collateral arrangements. 

6. REPORTING, EXCLUSIONS AND EXEMPTIONS 

Not all investments of a fund need to be included in the calculation of the 
percentage limits. Some investments may be excluded on the grounds that 
they themselves comply with the Regulation. More specifically, collective 
investment schemes, linked insurance policies, and guaranteed long-term 
insurance policies may be excluded in this way. 

To promote competition and improve the service offering to retirement funds, 
an entity that is regulated by the Financial Services Board and offers a 
Regulation 28 compliant product (like an investment fund managed by a FAIS 
registered manager), can now be similarly excluded from Regulation 28 limit 
calculations. 

Funds may also apply to the Registrar for exemption from certain provisions of 
the Regulation for a certain time and with regards to certain limits. 

It is important to reiterate that in its investment decision making, a fund should 
be driven by what is best for the fund, which in some instances may differ 
from limits imposed by Regulation 28. Where this is the case, funds are 
encouraged to engage with the Registrar of Retirement Funds to explore the 
possibility of obtaining exemption from certain limits should these become 
inappropriate. The National Treasury and the Financial Services Board will 
monitor the take-up of the new limits over time, to assess their ongoing 
suitability. 

7. IMPLEMENTATION OF THE REGULATION 

The Regulation will be effective from 1 July 2011 . While certain funds may not 
be able to comply fully with the Regulation at that time, earlier implementation 
is intended to give funds the space to begin re-equilibriating to the new, more 
flexible limits. Those funds that do not expect to meet the compliance deadline 
should apply to the Registrar before 31 May 2011 . Exemption may be granted 
on the basis that the fund can prove its path towards compliance. 

It should be noted that only individual retirement policy contracts entered into 
before 1 April 2011 will be exempt in terms of the grandfathering clause. It is 
therefore emphasised that no additional policies that are not Regulation 28 
compliant should be sold, as irrespective of any contractual arrangement 
entered into these will be required to be compliant as at 31 July 2011. 

Industry participants are also warned against exploiting the grandfathering 
provisions to evade Regulation 28 - behaviour will be monitored and the 
grandfathering provisions will be removed should abuses be observed . 

To further support stakeholder understanding of the intention and principles 
underpinning the final Regulation 28, the National Treasury and the Financial 
Services Board will host two public forums during March 2011 . The purpose of 
these forums is to ensure that retirement fund and ancillary stakeholders are 
aware of their responsibilities under the new Regulation 28. 
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Notices and the guidance note on the treatment of securities lending, 
derivatives and part-guaranteed insurance policies will be drafted by the 
Financial Services Board in consultation with the National Treasury, and will 
be subject to stakeholder engagement. These, as well as a Guidance Note 
issued by the Registrar of Retirement Funds on hedge funds and private 
equity valuation, are expected to be finalised by 31 March 2011. A Notice on 
the appropriate use of credit ratings issued by credit rating agencies will be 
finalised at a later stage, following from the implementation of regulation of 
those entities. 

VI. CONCLUSION 

The revised Regulation 28 is considered rigorous, flexible and fair, attempting 
to promote transparency in those areas where rules have traditionally been 
circumvented, but also allowing for some level of innovative financial 
strategies and instruments where appropriate. 

The National Treasury remains informed by international best-practice in this 
area, while being sensitive to South Africa's local context. Stakeholder 
representations have been extensively considered and tested against our 
financial sector policy objectives of member protection, sector stability and 
efficiency, as well as broader objectives of channelling savings for investment 
to promote economic growth and support ESG considerations. 

The National Treasury is sensitive to the fact that the new Regulation 28 may 
pose significant challenges to some retirement funds in terms of achieving 
compliance, as these funds may be operating widely outside of the proposed 
asset class limits. Even for those retirement funds that are broadly compliant 
with the existing Regulation, a tighter approach in instances like member-level 
compliance, part-guaranteed policies and unlisted debt may require a period 
of adjustment. Retirement funds should engage the Registrar of Retirement 
Funds in this regard. 

The National Treasury and Financial Services Board thank all stakeholders for 
their open and constructive engagement on this Regulation. 
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REGULATION 28 COMMENTS ON SECOND DRAFT - COMMENTS 

REG 
General 

Pre-amble 

28 (1) 
Princtples 

28(1 )(a) 

J WORDING/PROPOSED WORDING 

A fund have a l tductary duly lo act m 1he 
full best mterests of those for whose assets they are 
respons•bfe Th1s duty suppons tho adoption of a 
responscbfP. tnvestmenl approach to dPploymg capttal 
tnto markets that W1ll earn them adequate nsk adJusted 
returns 
Prudent •nvestmq should g1ve appropnate cons•derallon 

I
to any factor whsch may matenal!y affect the sustatnabte 
long term perto1 mance ol the1r mveslmenls 1rlCiud1ng 
those of an enwonmental soc1at and governance 
character 

I Tht'> applies across <til assr•t ctac;scs and should 
promote the vested mterest the r:und has '" a stable and 
transparent envtronment 

~COMMENT ~ 
Instead of locus•ng on hmtls wh1ch mr~y be reQarded as safe or low nsk recogn•se the 
vanety of nsks to wh1ch retirement funds are exposed and foster a culture amongst flduoancs 
(Trustees) to proper y manage thesE' nsks. wh1le at the same ttme allow•ng them sulf1ctent 
nruob1hty to do so 
The reference 10 and Its agents' should be deleted 1he 1nclus1on thereof may 1mp1y that 
rrustccs of rchrcmcnl funds can dclcgmo th<m rcsponSJbthty to agents whr>n m f;~ct lhl' 
reuremt'nt fund remams responsible even tl'louah 11 aopomts advtssnq agents or other aoents 
to fulf•l functions on 11s behalf 

Prov1de cons1sten tn terms of the po•nts endmg m a e1lllP.r sem1 colons or full stops out not 
a m•~ture 

Requnc rctotCII'ICnt funds to develop and •mptement an tnvcstment strategy and poltcy whtch 
should be •evtewed annually 

Apply look through to hedgr. funds and pnv<~le equity funds o1hPMIS8 11 QIVP.S <l way and 
means for such lunas to bypass the reguta11on and posstbly 1nvest penston :~sso ts tn an 
Imprudent and overly nsky .vay That hedge fond prov•des can now do what they w1sh wtthout 
worrymg about reg28 hm1ts IS deeply concorn•ng and creates a whole new area of posstble 
abuse and arbttragP betwPen d1Herent tnvestment s1r11r.tures that wasn t 1n regutal•on before 
Define the term 1nvestment policy statement 

Requtre thai an IPS should 1ncludc a number of nsk and 1nvestmcnt pnnc•ples haw• clear 
gwdehnes t~nd be enforceable 

Define or otoss reference Investment pot cy statement' 1n a way thai clartfiP.S what lhe 
mvestment policy statement must do and what tis purpose es No content or purpose lor tt'le 
mvestrnent policy statement 1s prov1ded by clause f 1lla 1 II all the contl'.'ntls orov1ded for b)' 
sub-clause (b) then the dralt1ng should renect that 
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I 28 (11(b) 

28(1 )(b)( i) 

28(1 )tbl(iii) 

A rund t and 11s trustees must at allltmes 
apply the followmg pt'lnCJples 

CURRENT WORDING A fund. Its odvtsors and tiS 
I trustees must at all ttmes 

SUGGESTED WORDING A lund must alalt l tmes 
(A mmortly vtew was lhatthere IS no harm tn adv1sors 
betng mduded here ) 

l ilts proposed that the use of the word must should be 
deleted and replaced Wllh shall It 1s suggested that thiS 
be done cons•stenlly throughout the Regulauon (1 e a 
glooal delete and replace) 
(b) A rund 11s adv1sors and Its trustees at all 
t•mes apply the followtng pnnoptes 
comply wtlh the spmt or lilts regulatiOn and not try to 
e~rCt.Jmvent thiS regulation 

CURRENT WORDING comply wtth the spmt ot lht!'; 
rPqulatton and not try to ctrcuanvent th1s requlahon 
SUGGESTED WORDING tnvest With pMJence and 
care batanc•nq 
the need lor mvostment returns wtth appropf1ate nsk 
man gemenl 

Add pnnctple to ctanfy that fund cannot dPteqate •ts rcspDnstbthty and such th1rd parttes 
should not be reQutred to lor example promote the educauon of trustees 

Advtsors are covered by other tegtslatton whtch may confhct 

1 
Delete thts pnnctple From a runsprudenhal perspect111e thts wordmg •s llaw~ as rt assumes 
lhal the SUbJCCIS of the legtSiahon have perfect lllSIC,Jt11 10 the SPifll 01 thO II'QI!;Ialton Th S 
attempts to supenmpose a nPw and overudmg prtnctple of tnterprotnhon nf c;t;~t u tes on 
ex•stmg laws I common and other) llts also htghly •rregu ar tn l~>ql';lahon 

Impossible ror the reader 10 know the spmt of any regutahon 

Anu-avo•dance •s already sufflcu:mtty covered 1n 2(Cl 

Remov~ lhts clause or change wordtng that ahqn~ •tsclf lo prudE>nt mvestmeqt SlllCe •spn•l •s 
not well dehned tn taw 
Allow for an exemption from th1s PrH1Ctple 101 a lund wtlh a well rormulatel1 •nvr'stmPnt poltcy 
espec1ally for large1 Funds that do not reqwe tmmed ate howdnv for asset base~ or over R10 
b1fl10n broad membership bases and cash flows gotnq out 50 years In these cases 
appropnate asset hablltly stud•es w111 potentially show the Reg\llahon proposals t~admg to 
sub-1)pt,mat mvestment strategtes that dtshnclly act agamst member m!erest II would lend 
tlself to the tdea \hot the Regulotton reqwes a rewutc to be tn hne wtth asset vs habthly 
pnnctples 

ensure lhal the fund s assets Delete 1ncludmg fore•gn assels and rephrase as tl ts superfluous 
a1 e appropnate lor us h;;:;.ab;;:;.• ... tit;;.;te;..;s:...,_ _________ _ 
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28(1)1b)tv) 

28(1 )(b l(vl) 

before maktng I I I r 

an mvestrrent 1010 and whtle tnvested 
10 an asset per1orm reasonable due d1hgence takmg 1nto 
account nsks relevant to the 1nvestment tncii.Jdtng out not 
l1mtted to credtl market and liQUidity rJSks 

before makmg 1m 
' an 

tnvestment tnto and wh1le 1nvested rn an asset perform 
reasonable due dthgence talung Into account nsks 
relevant to the tnvestment 1ncludtng but not limtted to 
credJt market and liquidity nsks 

beforP malttng mmtmrmJ 
1 1 an 

mvestment tnto and wh1le mvested tn a fore1gn asset 
perlorm reasonable due d1hgence laktng 1nto account 
nsks relevant to a loretgn asset 1ncludtng but not ltmtted 
to cunency and country r•sk ana operattonal nsk for 
fore~gn assets tn unlisted equtty made 1n the name of the 
fund or through a ptwate equety fund or pnvate eqUity 
fund of lundr. 

2811)(b)(vih-

1 

tn perform1ng the-due d1hgence referred tom (v) and (VI) 

funels may rahngs tSsued by a recogmsed 
rahng agency but suCh rahngs should nol 
be relied on 1n tsolatton for nsk assessment or anatys1s 
of an asset 

10 perform1ng the due d1hgence referred to 10 (v) and (vt) 
funds may ' ratings 1ssued by a 
recogn1sed ratmg agency but such raltngs should not be 
reheCJ on tn ISOlation lor nsk assessment or analysts of 
an asset 

1 

Clanfy the standards for rcasonr~ble duo d1hgence 

Clanfy thai m the case or a pnvate equitY fund the tnvestor 1s no longer uwolvad 1n the 
deciSIOn to uwest m any undortymg mvestment and conseoucntly 11 would not be mvolved m 
the due d1hgencP of the underty•ng rnveslment 

Exphc111y recogmse that some funds (•ncludU1g w•rhoutllmllallon, hedge funds pnvate eqUity 
and even some debVcred1t funds I do not have cash •nvested 1n them by their rnvestors 
up fron t Rather rnvestors make a comnlltmOtl/ to the fund at~d the thu'd party manager then 
makes alltnvestment dec1s1ons and can drawdown on the oens1on or reltremem funds 
commtlments as and when the manager 1dent1ftcs Investments whtch 11 wants to make 

Prov1de gu1dance m terms ot th1s pnnc1pte 1n understanding how Trustees should treat the 
ratU1gs of RSA. government debt and tndeed even SA bankrng debt Should thts be 1n hne 
wtth m hne w'th local or wortdv.,.tde rahngs? II so does thiS Impact mctus10n 1n the portfolio? 

Replace l l'le reference to use be tC!placcd .vtlh "takE' rnto accounl" to fut1hcr Illustrate that a 
fund shOtJid not rely solely on cred1t ratmgs 

[ xphCltly recogn1se that the clause IS applicable lo lunas and thotr s~>rv1c providers. and not 
ontv to funds 

Clanly what 1s meant by the word ' use and caveat the fact that such ust> of cmdtt ra11ngs 
Will not rel1eve the retevanl parties of their obhgat1ons to comply w1th all th~ other key 
Pnnc1pfes set out tn Paragraph 1 or Regutatton 28 



28(1)(b )IV111) 

28(1)(c l 

28(2)(a) 

consrder any factor whrch may matenally aHcctthP. 
sustamable long term performance of the 

mcludmg 
tnose of an env~ronmental socral and govP.rnance 
character 

before makmg an tnvestmentmlo and whll rnvested 1n 
an asset consider any laelor whch may maiPIIally affect 
the susta1n, bte to'lg 

term performance of the mvestmenl ~~~~~o,w 
to tho~e of on emmonmental 

lo 

Rephras£> not to focus shoutd on ng e assets as on 111 wrt not f1t at rehremr..nt unds and 
many rnvestment processes do not expllcrlly cons1dc• .111 of these ract01s A retlf~m nt fund 
may deetce to follow nn mc1ex track~ng strategy und w1ll ~1mpty hold the coost tuents of l hP 
1ndex 

Th1s paragraph nerds to claflfy that the use of the words tncludmg w111 not have a tPstnct1vo 
Impact on tho 1n1erorotallon of tllrs pan of regulation 28 U,C' of the words but not flm1tPd to ts 
conststent wrlh the word1ng atre11dv applied 1n draft Regulation 28(r)lb)(vl) of lhP DGN 

Cons1der mpos1nq a mort: onerous reQUiremP-nt that tho asse1 managers must have pre l:uue 
onalvSis Si SIP.m& l t>'lt Will not allow breache'\ or lh~"sc hm•ts and comphanc"' t.vs ,.fl\!1 thi3t 
morular and report on breaches The lrust~>es would hen not neod to monttor lh!ti 
conunuously bot tn.c:tnad would tust need to ensum lh<llthe man~QN re dnrng lhlS and 
reponrng bade Mequatety 

We agree w11n tnf' puncrpte of Regulalton 28 compliance throughOut the per rod however \'YO 
suggest thai greater cta111y be prov1ded to funds nd aomtm!'ltrarors on hOW ro en:.utt• 
cornplrance as well ns how 1t wtlt be mon1tor~d by the Rr.g1~ t n'!r 
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28(2)(b) 

28( 2)(b)(i) 

28(2)(b)(ii) 

28t 2}(b)(v) 

1 Where 
(I) a fund provtdes an tndtvldual member or class of 
memoers With •nvestment returns related to a port•on of 
the tojal assets or the lund that portiOn of 
assots must throughout the report1ng penod comply 

I 
wtth th1s regul~llon 28 and the dlst/lbullon of assets 
reterred to 1n Table 1 and 

I (II) an indiVIdual member t 
of assets fund Mar 

that pomon need only comply t 
whenever 1s made 

The word1ng appears contradictory We recommend that 
the Req1strar prov1de clartty as to w hether tl IS the 
tntentlon of the regulat ions to have 01fferen1 compliance 
reqUirements based on the prov1s10n of the return on the 
assets ~a fund a no the 1nd v1duat member elect1on 

SUGGESTED WORDING notw•thstand1ng the 
requtrement m (1) where an ndlvtdual mombor otects '"' 
or her own port1on of assets that port1on need only 
comply whenever an election •s made on or after 1 
March 2011 

I Where - an rndtv1dua1 mem ber elects hiS or her own 
assets. portfolio of assets ot por110n of assets to mvest 
those assets so elected must comply w1th th1s 

... r~ulallon 

l 

Quali fy that paragraph 2(b) rs subject to paragraph 5CaJ A fund should not be requnPd to 
chase after members but ra ther a fund should act when contact 1!'l 1n11tated bY the member 

Have hme hm11 not ad tnf1mtum grandlathenng from <~dm1n1Stra11ve cost perspective 

Cons1der erther allowmg 10011'\ eqUity for member or allow a comorPht>n">tvP. RSSf't hab1oty 
model to allow breaCh or exclusron of the Regulatron or aDow the averaoe 01 at membershtp 
group ponfot1os w1thrn a r und to comotv 

ReqUire quaneny or even monthly tec;ung or compliance as at Quaner month end AI ow thiS 
quanerly/monthly restmg to be done based on the Regulat1oo 28 compliance "talus as at the 
pnor year end (e g a C IS that was Rogulaloon 28 compliant may be assumed to strll be 
cornQirant) 
Ctanty requ11ed wrth respect to member level comphanc 

Ctanfy, reword 01 expand If thf> tntenlloniS to allow market pr1CP duH not to be corrected at 
member level lhls removes the prolechon offered by these hm1ts 

Clarify mtentron o f the word reasonable m IV) and (VI) 10 terms of the requeremenl of trustees 
and certau1 adv1sors to perform due d•hgence The trustees should be ctleck•I1Q tnat 
spectattsts are per1orm1ng the due d1hgcnce 
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28(2)(b)(vi) 

28(2)(b)(viii) 

28(2)(c) -(e) CURRENT WORDING: "A fund must not utilise any 
asset to circumvent the limits as set out in this regulation 
and it must include and disclose the underlying assets in 
the item or category in Table 1 to which the true nature 
of the underlying assets relate and not to the legal form 
to which the investment relates." 
SUGGESTED WORDING: Move to before 5(a): May 
want to include the example of an equity-linked note or 
other bank-wrapped investment which could count as 
both debt and e_guity? 

28(2)(c) 

Clarify whether the comments around private equity apply to local investments also. 

Confirm whether the comments around foreign investments apply more generally than just 
private equity. 

Separate these issues out i.e. let point (vi) discuss foreign investments, and create a new 
point to discuss private equity funds only. 

Be explicit about SRI , requiring the evaluation of companies and engagement where 
appropriate to induce change where necessary. It should promote social responsible 
behaviour by all market participants (companies' employees and shareholders, as well as 
trustees and their advisors). 

Move clauses 2c and d to 28 (5) as these clauses relate to look-through. 

Increase 5% limit for collective investment schemes approved by the FSB to 10% as CIS 
safer than HF or PE. 

Clarify whether de minimis will apply to indirect exposure to foreign assets given that info on 
foreign assets often not readily available. 

Clarify. 

Evaluate exposure to counterparties and disclose exposure both on the instrument (e.g. 
individual debt instruments, insurer policy) and portfolio (e.g. CIS) level. 

Clarify and/or reword to specifically prohibit a fund from investing 72% in equities (for 
example) and then has hedge fund exposure to equities of 8% if it is not actually permitted to 
invest in one asset class and then when applying look through exceed the total exposure to 
any other asset class listed in the regulation. 
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28(2)(d) SUGGESTED WORDING: Move to before 5(e): "Despite 
(c), where the fair value of investments in a collective 
investment scheme comprises less than 5% of the 
aggregate fair value of the fund, then that investment 
may be deemed to be an asset with the same 
characteristics as the collective investment scheme's 
main underlying asset and no further lookthrough 
applies. No more than 25% of the aggregate fair value of 
the fund may be exempted in this way." 

Reword " ... 5% of the aggregate fair value of the assets 
of the fund .. . " 

Move clause 2(d) to before 5(e) and amend as follows: 
"Despite (c), where the fair value of an investment 
comprises less than 5% of the aggregate fair value of 
the fund, that investment may be deemed to be an asset 
with the same characteristics as the investment's main 
underlying asset." 

28(2)(e) CURRENT WORDING: 
A fund may invest in an investment fund that is not 
registered and regulated as a fund by the Financial 
Services Board, including a hedge fund and a private 
equity fund, but such investment by the fund may not 
comprise more than 10% of the investment fund's total 
assets. 

Clarify de minimis clause. Should only apply to small investments and not to investments that 
have small exposures to certain assets. In other words, don't block look-through on an 
investment consisting of 96% in a single share and 4% in cash. 

Clarify explicitly reporting requirements and purpose of de minimis rule . 

Move this clause to Clause 5. 

Clarify the wording and application. The way it is currently worded could allow significant 
investments to escape the look-through provisions which we believe is not the intention. We 
believe that the rule should only allow small individual (as a percentage of Fund) investments 
to avoid the look-through provisions. Furthermore we suggest that there should be a 
maximum percentage of a Fund's assets that could be exempted from the look-through 
provisions using this rule (we propose 10% of Fund). 

Remove or redraft this clause. The 5% breach relaxation of other assets appears arbitrary. 
Additionally, if this is in fact a derivative instrument, a derivative of only 5% can change a cash 
portfolio into an equity portfolio and this will not be recognised in a 'fair-value' calculation, 
which would disregard the importance of the 5% asset. Theoretically one could also include 
many of the assets at 5% and still have another asset overwhelm the definition. 

In order to expedite the submission of Regulation 28 reports and ease the administration 
burden for certain smaller funds, we recommend that the Registrar considering increasing the 
limit as to which no further look throuoh applies from 5% to 10%. 
Delete this as retirement funds typically require tailored hedge fund solutions to match their 
particular needs. As a result, the retirement fund may hold 100% of the bespoke fund of 
hedge fund portfolio. The safeguards in the FAIS should suffice. 

Delete as it is impossible for Funds to know in advance what percentage of a CIS their 
investment will ultimately make up and they also have no control over this. 

This concern is better dealt with by specifying a limit on investment in unregulated and 
unregistered CIS. 

Allow investment in an offshore CIS that is not registered or regulated by the FSB subject to 
the Fund being registered and regulated in the offshore jurisdiction which the FSB is 
comfortable with. By not allowing this freedom, the regulation will severely restrict the range of 
CIS that Funds can invest in offshore. We would propose an aggregate maximum of 25% with 
a limit of 10% in any individual unregulated and unregistered CIS. 

Remove the 10% limit and replace with a similar obligation to that set out in (1 )(b)(vi), but 
include mention of reference to track record of the manaoer and its key individuals. 
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1
28(2)(e) 
(cont) 

28(2)(f) 

SUGGESTED WORDING Move to before S(e) A fund 
may rnvest tn collective rnvestment schemes thai are not 
registered wllh the F1nanc1al Servrces Board rnclud1ng 
hedge funds pnvate equrly funos and unregrstered 
lorergn funds. but such Investment may not compuse 
mora than 35% ot the collective mvestment schemes 
total assets 

The wordtng should be changed lo oe consrstent 
throughout the document tn renecllng that the hm1t ts 1n 
relatron to tne aggregate farr value otthe assets of the 
lund tnstead or rolenrny to the ·mvestment lund's total 
assets The current word1ng moy even be crrculor If 11 IS 

rPIPrnng to the trm11 as be1ng 10°A or the rnvestment lund 
<whtch 1s the onvate eoutty or hedge fund) 

Move to before 5(e) ·A lund may Invest rn colleCtive 
tn\lestmenl schemes that are not aulhorrsed by the 
Fmancral Serv1ces Board, rncludtng hedge funds, private 
equ1ty funds ;:~nd unreg1stcrcd lore1gn funds, but such 
~nw•stment may not compnse more than 35% of the 
collechve rnvestmenl schemes total assets 

A lund not1nvest 1n an mvestment fun::l 
rnctuo1ng a hcdgo fund or pnvate equ1ty fund, where 

loss rnd 
m excess of the 1 rnvestment mto such 

If 

Clanfy by changrng last hne to 1n excess of the funds 
Investments or comrmtteCl caprtalrnto such asset 
Investment fund 

SUGGESTED WORDING A fund must not 1nvest tn a 
collectrve 1nvestment scheme. mcludmg a hedge lund or 
pr1vate eoully fund. where there rs a potenttal of loss to 
the lund 1n excess of the fund's rnvestment rnto such 
asset 

New word1ng "A tund may not 1nvest 1nto any porttoloo or 
rn any manner whrch may result rn a loss of more than 
the amount ong1nai!Y_ Invested • 

If 10% hmrt ts a pro port ron or thP unrP-giStP.rt>d schem~> then 35% would be rn llnr w1th 1 
maronty rules 1n the Cornpan1es Act 

Clanfy wheth,.,r th1s w ould allow the trustees to d1vers1fy the assets between 10 unregulated 
managers of cllotce for w hatever reason and so attract unc:1ue rnstltutrona nsk for the 
members C tarrly also whether the 10°11. exemption •S not apphed to Circumvent sect1on 158 
but to complement 11 Jn the event o f such rnterpretatron 11 should st1ll be hm•ted to 
accumulatrvely 10°.4 of rhe re11rement fund s total assets 

Increase llm1t 10 35% 1Ith s 1S about where a lund 1nvests rn an unregistered scheme the 10% 
hmrt rs a proport1on of the unregtstered scneme and not of the fund 35% would oe tn hne wrlh 
the ma1onty rules 1n the Companres ACI The 10% hm1t rs unduly restnc11ve ano makes no 
1nvestment sense 

Do not apply !h ts provtston to foretgn collecttve rn\leslment schemes the marorrtv of whtch are 
not reg1stered w·th the F SB for markelrng 1n SA 

Rev•se upwards tr ontent1on rs to say thai a retlfement fund can rnvest mal! 10% of 1ts assets 
m PE or HF Th1s wrll st1llleave drluhon lf1to the three categorres ("iF PE other assPtS l from 
theu 1nd1v1dual caps bul at least means there •s no floor ( 15%-10% "' 5%) for other assets A 
greater than 10°;. should be allowed to avo1d forced sales :1nd to oromote pnvaiG equ1ty styiA 
lund ra1stng wh1ch often happens rn stages 

Rephrase to clarrfy 

The term 1nvestment fund 1s not defrned and seems to be reaundant 

Remove or deal w11h contradiCiton 1n that lh1s clausP disallows leverage e~nd nr.t shOrt 
postltons but the rest of the regulalton and the defrn1tton of hedge lund allows leverage and 
net short pos111ons 
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28(i;(g) 

~ 

28 (2) (g)(i) 

The categorres or krnds or assets referred to under 
tht> followmg rtems of Table 1 musl be calculated 
al farr value ror reporting purposes and lhe 
aggregate exposure assets 

rn these rtems may not exceed 30% of the 
aggregate fa1r value of the total assets 
(1) 1lem Other debt rnstrumcnts not 
lrsted on an exchange. Cn) 1lem 3 1(b) Preference 
and ordrnary shares tn companies excludrng 
shares m property companres. not hsted on an 
exchange: ( Ill) 1tem 4 1 (b) Immovable properly 

I t 

w n ~ ~a~s r n 
l • secured loans and 

debentures and (rv) 
rtem 8 Hedge iunds. pnvale equrty funds and any 
other asset not referred to m thrs schedule 

SUGGESTED WORDI NG (t) Item 2(e)(n) Other 
debt rnstruments not l1sted on an exchange (11) 

tlem 3(b) Preference and ord1nary shares rn 
companres, exdudrng shares m property 
compames. not hsted on an exchange (111) 11em 
4(b) Immovable property and clarms secured by 
mortgage bonds thereon as weft as property 
shares secured loans and debentures not hsted 
on an exchange, and (1v) 1tem 8 Hedge funds 
priVate equrty funds and any other asset not 
referred to rn lhrs schedule 

Change total assets" to lotal assets of the fund" 

Add ol the fund" after the words "farr value or the 
lola! assets" 1e farr value of the total assets of the 
fund 

may not exceed 40% 

Ctanfy wheiher 30% hm•t apphes to the agqreoate or unlisted debt unhsted equely unlisted 1 
property and alternatrve mvestments II so remove unlisted debt from thrs hm1l grven lhat 11 rs 
mherenlly tess nsKy than the others ana generally setr hqurdatmg 

Lower the overall hm1t 11 only for DC funds , for unlisted 1nstruments hedge funds and prrvate 
eQUity funds as these rnstruments are generally very Ill iQUid Thrs may create a ClOSS subs1dy 
between generations of members entennq and ex1t1ng I he funds as thesE' 1nstruments wrll not 
have VISible market values and pnces could become quite stale 

Impose restrrctrons for funds that have membPr cho1ce 

Requue that funds rnvest•ng a h1gh proport1on m these <.1ssets exptarn how they are deal1ng 
w1lh the problems l1sled here to ensure they are appropnare for the fund 

Cons1der a requ1rement to lake expert advice from an Independent spectahsl io thrs freld as 
well as an mdependent tegal rev1ew of all documentation by a legal elCpert when rnvest1ng m 
me assets lrsled rn thrs clause 

Expand the overall hmil under Clause 2 Cg) to 40% or remove unlisted debl from thrs hst or 
assets 

Retam a hmrt or 30% for rlhqu1d asset$ 10 the Fund but exclude hedqe funds frort• thrl> 
defrntlron 

leave the group1ng as 1s but 1ncrease the hm1t to 40% 

Contemplate true measures and restnc!lons of lrqllldiiY for all assets m lhP oortroho Qrven the 
hab1hty structure 

Clanry whether the 30% lrmrt applres to the aggregate of unlisted debt unlisted eqUIIV 
unlrsted property ana alternative Investments the word1ng IS not cleM 11 thiS rs the 
mtenhon then our Apnl 2010 proposal was for th1s to be 40% A 30% hm11 1:; unnPcessanly 
restnct1ve g1ven the drvers1fred and 1n many respects unrelated nature and rnvestment 
charactenshcs of the Included rnvestments 

The wordrng 1n the paragraph should cross Thrs sect ron makes a reference to sect1on 2 (d) (1l of 1 able 1 thiS reference should not be to 
reference to rtem 2 (c) (ii) Other debt mstrumenls 2 (d) (1) but ra ther to 2 1 (e) (rt) 

Cons1der a h1gher limn ol 35% tn the context of prevailing market practrce 1n portfolio 
management and asset allocatron strategtes L 

not hsted on an exchange 

---1------'-
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2B (2) (g)(iii) 

28(2)(h} 

T Please make lhts definrhon/wordrng accora­
prectsely Wtth the wordrng used fl'l Table 1 Item 
4 1 (b) The corrected wording has been tnserted rn 
the trnmedtalely adjacent column 
"ttem 4 1 (b) Immovable property and cla1ms 
secured by mortgage bonds thereon. Jl • 

'l - 1 t 1 

I 

t hsled on an exchange 

e aggregate • 1 exooSllie assets • Wtden deiinthon of exchange otherwtse ltsled shares on unrecogntsed exchanges wtll be 
r '' J the followtng 1tems of Table 1 may not t regarded as unlisted and fonn part of th1s aggregate hm1t rhat w1ll have a crowdmg out effect 

exceed 10% of the aggregate fa•r value of the total I on unlisted eqUtty and pnvate eqUtty 
assets 
(I) nem 3 1 (b) Preference and ord1nary shares In 
compames , excludmg shares m property 
compames. not lls!ed on an exchange 
(ttl 1tem 8 1 (b) Pnvate eqwty funds 

CURRENT WORDING The aggregate sum of 
el!posure of assets under the followmg t1ems of 
Table 1 may not exceed 10% of the aggregate fatr 
value of the total assets 

' (t) 1fem 3 1 (b) Preference and ord1nary shares •n 
comoan•es exclud.ng shares .n property 

I compan•es not hsled on an e xchange 
(tt) ttem 8 1 (b) Pnvate eqUtty funds 
SUGGESTED WORDING Delete 

Change •total assets to •total assets of the fund" 

after the words ·ratr value of the total ;:~ssets add 
·or the fund 

Delete clause 2(h) 

Clanty why a furl her more restnchve 10% ltmi! should apply to the aggregate of unlisted 
eqULty and PE funds Why should PE exposure crowd out a fund s ab1llty to 1nvest tn units ted 
eqUity, mel eqUity listed on unrecogmsed exchanges? 

Increase the unlisted company llmrt to 15% to take advantage around the world of unlisted 
tnvestment opponunUtes tncludlng those 1n South Afnca and Afnca 

Allow a long ttme penod for !=unds to comply w1lh the ltm•t on 1nvestment 1n unlisted cou1ty 
due ro the long term of ihe con tr<~cts a heady entered mto whrch may now be m breach 

Provtde a dtspensatton to Afncan exchanges and pnvaie eQUity to allow 1rtvestment tn these 
opportumt•es . 1n hne w1 th the pohucat commen!s at the t1me of mceptton of thiS allowance two 
years ago Ctlher the def1n11ton should Incorporate Afncan exchanges berter 01 tndeed the 
regulafton should also refer to those el!changes rn the process of reach1ng full member status 
ofWFE 

Exclude future pubhc to pnvate transactions from lhts definttron for a transtlton penod o f 
greater than 2 years to allow the opporiun111es to be rPal•sed wtthout •mmedtate n~gulatorv 
and pnce preJUdtce 
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r 28(2)(1) 

28(2)0) 

--nie aggregate exposure to an 1ssuer or 
enhty by the fund under 1fems 1 1 (Cash tns1de the 
RepubliC) ana 2 1 (cl (Oobl 1nsrruments 1ssuc<1 or 
guaranteed by a South Afucan bank or a tore1gn 
bankl of Table 1 trrespochve of tho hrnlls referred 
to m Column 1 of Table 1 mav not eJCcecd 25% of 
the aggregate 1a1r value ot lhe total assets 

Change total assets 10 total assets of tne fund· 

after lhe words "fau value of lha total assets add 
of the fund 

The aggregate exposure lo fore1gn assets 
referred to rn Column 1 or Table 1 and expressed 

I as a percentage may not exceed the max1mum 
allowable amount lhat a fund may 1nvost 
1n fore1gn assets as delermmed 

bv the SOlllh 
Arncan Reserve Bank 

SUGGESTED WORDING The sum of aggregate 
exposure to rore.gn assets referred tom Column 
1 of Table 1 and expressed as a percentage may 
not exceed the malC1mum allowable amount thai a 
pens1on fund may mvest m fore1gn assets as 
prescnbed by the reg1strar 

S1mpltfy tf proposal to grouo all debt nstruments 1s accepled PP.fm to tho cornmr-nts on the 
dcftn1110n or cash and nems 1 and 2 1 of Table 1 

Cons1der 1nclud1ng the e)(posure to lhe eqwty or" company 

Constder that to the extent that d fferent tnstruments rank d,fferent;y w11h respecl to pnor11y ol 
payment m certatn cases or d1s1r~>ss ol thP 1ssuer thesE> Instruments nsk •s not equivalent 
and hence exposure l o them s :'!I so nol equ1vnlent 

Constdcr tncreas1ng hmns 1n some cases because to the extent that cenam structures may 
hold collatcralu1 a certatn forrnat 11 may substanhalty chango the 11sk oltho tn!'itrument when 
compared to an uncollaterahsed structure and hence Pxposure hmtts could bP t·ughl'!l 1n o;uc:h 
cases 

Apply 1h1s lund to uncollaterahsed exoosurP only 

Amend word1ng for conststencv Delete reference 10 iln Exchanqe ContrOl Ctrcu ar to provtde 
tl'lal the Reserve Bank can determ1ne 'J m11 m any form 

I Remove contradiCtiOn between I he draft <!tm1ts set by SARBl and e)<p!anatory mPmoraodum 
Chm1ts set by the rcg1strar 1 More fiP \1blr If the torctgn hrn1ts me sel by the regtwar For 
example the regrstrar may wtSillo settowe1 hm11s or deal d1f1erenHy w•lh JSf lllW<Hcl hst1ngs 
and funds would be subject to SARB ltmrts tn any case 

Enhance the SARB l11l11l by ha111ng an add1honal hm11 apphcd by the teRulator rthe F111anaat 
Servrces Boarel FSBJ Th1s llm1t could really be a ltmtt on currPncy tniSnlatCI\IIIQ Alltle 
moment th1s llm11 could be above lhe current SARB hmtl as lhts hm11 tS st1U flltrlv low and 11 
could be mcreased by the FSB as and when the SARB 'ncreases us l1mtts and the FSB has 
ev1dence from the tndustry that tl"le overall hrrut can be ratsed wtlhoul undue rtsl(s bemg 
undertaken for members 

Clanly whether the hm ts w111 be set by I he SARB (as staled '" Regulat1on) or by the Reg1strar 
(as stated tn explanatory memorandum! The objectives of exchange controls and prudenhal 
hmlls arc d1fferent '" our WNY We bettevo the pruden11al hm11 shoulo be set bY lhP R"Qistrar 

Remo"'e references to [lcchange Control Circulars so thai the SARB may lay dowrl hm11s m 
any medlllm 11 deems approprcate 
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I 2B(2)(kl (k) Despne paragraphs tal (J) the limtts set oul '" 
thts regulahon and Table 1 may be exceeded 
where the excess ts due to an mcrease or 
deetease tn lh~ r;:ur value of tnveslmenls because 
or ' amongst others marker 
movements nonophonat corporate actions and 
changes m the market capttahsalton of a secunty 
thatts hstcd on an elCchange 

tkl SUGGESTED WORDING Desptte 
paragraphs (a>-0) the hmtts set out 1n lhts 
regulauon and Table 1 may beexceeded wnere 
lhe elCcess IS due to changes '" regulalton or an 
Increase or decrease tn the lair value of 
1nves1ments because of. amonqsl others market 
movements non-opltonal corporate acltons and 
changes 111 the market caottaltsatlon of a secunty 

l thal ts hsted on an exchange 

Clanfy 'changes m market capttahc;:~uon of A secunty AS tht'l ·~covered In markPt 
movements It may talk more specthcally to tndiVIdual secllrtlies wheteas the !alter term may 
be mterpreted as markets tn aggreg:lle Consrder gtvtnq cleater examples here (unless thts t 

relegated to an annexure or tnforma110n c•rcular from the FSB) descr b1ng wha11s allowt•d 
ana disallowed For example 1f me marl<el cap1tahsauon or a secunty had to cross from a 
htgher allocation hm11 (say 15•a) to a lower hm•t (say 10%) would a fund not ntt~t.l tu Apply 
lhts restrtchon? Th•s could agatn tP:ally complicate the •ssues of momtonng ;md reporhnq on 
lh ts 

Clanfy relationship ol 28(2)(1\) wt lh Regulation 28 !2) ral(lll 

Add changes 1n regulalton to the list or factors T"•s would provtde some certCJrnty atound 
trans111onal arrangements whrch may help m1n1m1se potentral market d1ston10ns 
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28(21(1) CURRENT WORDING 
Where the l1m1ts referred to m paragraphs (a)· (J) 
are exceeded 
(t) a fund may not for as long as the excess 
conttnues. make any further tnvestments 111 the 
assets or categones of assets tn respect of wh1ch 

1 the excess ex1sts and 

I (n) the reg1strar may reqwe a fund to comply wtth 
asset ltm11s referred to 1n Column 1 of Table 1 
wtlhtn a penod of 12 months or another penod 
deten111ned by the regtstrar 

We suggest a change to somethtng like Where 
any of the limits m th1s regulatton are exceeded 

I 
( I) a fund may not for as long as the excess 
contmues. make any further mvestments tn the 
assets or categones of asset m respect of whtch 

1 
the excess extsts and should assess whether or 
not and over what lime penod the exposure 
should be reduced. 

(II ) 

(II Where the 1tm1ts referred to m paragraphs Ca)­
(J) are exceeded · (t) a fund may not for as long 
as the excess ont1nues make any further 
•nvestments tn the assets or categones of assets 
tn respect of whtch the excess extsts and (u) the 
reg1strar may requtre a fund to comply wtth asset 

penod of 12 months or penod 1 
ltm1ts referred to 111 Column 1 of Table 1 wt th1n a 

..________ determmed b the re~stra1 

Draft t1ghter stnce as tl stands tl only applies to sub paragraphs (a) - (Jl ;md not to sub l 
paragraphs (a) (J ) and the hm1ts tn lhe table The tdea of the ctause seems to bP. when and 
how should a fund bnng 1tsetf back tnto line tf ltmtts under the enhre requtatton are breached 
due to for 1nstance market movements The fund not the Reg1strar should have the onus to 
keep tabs on thetr exposure and correct•t over ttnw I tn a prudent f<tshton 

Constder commitment funds (see comments above 1n respect of DGN pg 4 Reg 28(1)(b)(vl 
and (Vt)) A penston fund Will need to conttnue meeltng tis extshng commtlments though 
obv1ously 11 should not make new comm11ments Also longer lrans1110n penods only should 
be at the Regtslrar s d1scret1on 

Clanfy 10 2B(2)(t) whether monthly contnbut1ons tn a member chmce fund w111 be reqardPd as 
further mvestments 
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1 28(2)11)(1) ~ a fund may not for as long as the excess 
I contmues make any further mvestments 

10 the assets Of categones ol assets 
10 respect of Whtch the excess ex1sts and 

Amend word1ng tn 2 (I) (1) so that a penston fund 
can contmue to honour thetr contracted capital call 
{draw down) comrrntments that may anse durtng 
the hfe of the pnvate eqUity fund as follows 

I Investment tn the assets Of categones or 
assets m respect of wh1ch the excess ex1sts save 
for ~ny contractual obltgahons entered tnto by the 
fund and 

28(2)(1)(ii ) the reg1strar may reqwe a fund to comply w1th 
assetl1m1ts referred to 10 Column 1 of Table 1 
w1th1n a penOd of 12 months or another 

28 (S) look­
Through 

enod determ1ned by the reg1strar 

Take 1nto account contractual obhgattons to the aHected asset A pens1on fund may have 
comm11ted 1tself to for mstance tn 1nvest1ng •n a pnvate eou1ty fund where the portfolio of 
Investments held have mcreased substanually 1n value 

Make look-through pnnc1plc more pronounced 

Extend the word1ng to requ1re the look-through pnnctple to be applied to hybrtd secunhes 
such as convert1blc debt secunhes 

Extend the same exemptton posstbthltes for Regulalton 28 compliant CIS portfolios and 
linked msurance pollc1es also to ETF and ETN products listed on JSf that qualify Th1s would 
asstst tn reductng the report1ng burden for those funds that use such prooucts 

Apply the look-through pnnc1ple where a cert1f1cate IS •ssued confnmtng that a fund •s 
regutat1on 28 and 1f the manager of such scheme chooses to declare the underlytng assets to I 
the Fund Reqwe that the underlytng CIS (and/or Insurance Company) should disclose also I 
the asset allocalton of the underly.ng portfoho so as to enable the Trustees of a Fund to make 
appropnate mvestment dec1s1ons regard1ng the rematnder or the Fund Assets that would be , 
1n the best tnterests of members and st1il ensure that the por1foho IS '" compliance w1th 
Regulahon 28 
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28(S)(a) 

28(5)(a)(i) 

t 28(S)(a)(i i) 

r In the appltcallon of th1s regulatton with regard to 
the total assets of a fund the followtng shall not be 
deemed to be an asset of the fund 
(t) parttctpatory tnterests m a collective mvestment 

1 scheme tn respect of whtch a fund obtamed a 
certtficate tssued by the scheme that 
the assets of the scheme have met throughout 
the reporttng penod the dtstnbullon requtrements 
of assets referred tom Table 1 

(II) a linked policy as defmed under the Longterm 
Insurance Act tn respect of whtch a fund obtatned 
a certt ftcate tssued by the 
tnsurer that the assets held by the 1nsurer 1n 
respect of hts net habtl11tes under the satd policy 
have met throughout the reportmg penod the 
d1stnbu1ton requtrements of assets re ferred to 1n 
Table 1 r II 

(ttl) a tong-term tnsurance pol•cy. other than a 
pohcy referred to m paragraph (II) above that 
guarantees or parttally guarantees policy beneftts 
tn respect or whtch a fund obtamed a certtficate 
from the msurer that the Regtstrar of Long-term 
Insurance IS sat1sf1ed that the policy has a bona 

I f1de guarantee, and that the 1nsurer does not have 
unreasonable dlscretton over pohcy benefits and I comphes w1th prudenltal requtrements under the 
Long-term Insurance Act 

J 
CURRENT WORDING "rn respect of whtch a fund 
obtamed a cerltftcate tssued by the audttor or the 
scheme 
SUGGESTED WORDING 1n respect of wh1ch a 
fund obta1ned a certt ficate 1ssued by the scheme 

SUGGESTED WORDI NG 1n respect of whtch a 
fund obtatned a certlftcate 1ssued by the tnsurer 
(A m1nonty vtew was that there was no harm m 
requtrtng the statutory actuary to tssue these 
certificates ] 

Gtve clear gu1delmes •n respect of wh1ch I he Regtstrar of Long term Insurance w1ll cons1der 
whether the policy has a bona ftde guarantee and that the 1nsure1 does not hav<> 
unreasonable d1scretton over policy benefitS and complies w1th the prudential requtrements 
under the Long-term Insurance Act 

Allow a hme penod wtthm wh1ch rnsurers can apply for the necessar)' approvals 

Refer to dtscusston m submtss1on 

Clanfy how best a fund should report a note refl('rcncmq the pr1ce of a commodtty 

Clanfy whether a commodrty linked note would be cons1dered debt or commod1ty 

Clanfy the apphcalton or the look through pnnc1ple espectally gtven that the draft places a 
legal obltgahon on penston fund trustees to constder mtiJf .11m cred1t and market nsk factors 
pnor to an Investment 

Ctanfy W1th respect to (al the regulation goes beyond the 1nvestment hml!!. rn rable 1 (for 
example there are certarn agqregahon hmtts) and yet these are the only hmtts that seemed 
to be tmposed on collective mvestment schemes (1) and ltnked pohc1es 1111 WP understand 
that (Ill) may be the only practical way to deal wrth non-linked pohc1es or poltctes wtth 
complete or par1tal guarantees 

Include the credtt nsk of tnsurers 1n the scope of lhe propased look through dtsppnsat1on It ts 
tnteresttng to note that there was a posstbthly that even the largest SA rnsurer could have 

1 defaulted on tts obl1gattons 1f markets had dropped not tnsubstantlally morP than they Old post 
I the recent market crash 

Rely on schemes annual aud•t to verrfy the rssurng of certr frcatcs 

Constder practtcal tmphcaltons as the funds and the respecltve Collective Investment 
Schemes are likely to have dtfferent year-ends and thus add1t1onar audtt work Will be 
reqUtred to be performed by the audttor of the Collect1ve Investment Scheme to be able to 
1ssue the cert1f1cate or statement to the fund at the end or each fmanctal year of the fund 

Rely on tnsurer s annual audtl to vertfy the tssumq of certtftcates 

Clanfy the format and detatl or the tnformat1on to be mcluded m the cert1f1cate prov1ded by the 
statutory actuar)' of the respecttve long term tnsurer so as to ensure cons1stency across the 
mdustry 
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28(5)(al(iii) 

...____ 
28(5)(b) 

28(5)(cl(il) 

In the case of a collect•ve tnvestmenl scheme or a 
long-term msurance pohcy m respect of whtch no 
certthcate as referred to tn 
paragraphs (a) has been oblamed the lund shall 
obtain a statement m wntmg contamtng par1tculars 
of the assets 1n lhe collectiVe mvestment scheme 
or held under the long-term tnsurance pohcy and 
1ssued by the scheme or the 

msurer as the case may 

I 
be and the fa1r value o f such assets shall be 
deemed to be assets of !he fund 

CURRENT WORDING and tssued by !he audttor 
of the scheme or the statutory actuary of the 
1nsurer 

----4 
SUGGESTED WORDING and ISSued by the 
scheme or the ansurer 
CURRENT WORDING 'Desptte subpatagraph (t) 
tf a fund 1s exempted under section 2(5)(a) of the 
Act the cerhficate or statement must be tssued at 
the end of the tnsurer s financtal year 
SUGGESTED WORDING ? 

r Clanfy whalts meant by a bona fide guarantee or what would con~tttute a 'bona fide 
guarantee For example tS a long term term pohcy that offers a 2.5% guarantee a bona fide 
policy? How wtll thts be rudged? Left as CLtrrently drafted tnsurers could sltll get around reg28 
tf they SO WIShed 

Refer to the comments on Regulatton 28(5)(a) Delete the words or exemplton ,, the 
second hne of (5)(b) as none of the prov1s1ons m paragraph (a) provtde for an exempt1on and 
refer only to a cert1f1cate 

Ctanfy the 1mphcat•on that tf the assets are deemed to be assets of the Fund tt 1mphes that 
they need to comply w1th th iS reguta t1on tat aggregate Fund level or member level as the 
case may be) The same restnchons therefore ;~pply 

Tighten the wordtng as 11 currently seems to tmply that all the assets o f the collective 
mvestment scheme or hnked policy are the assets of the Fund. whereas what 1s actually 
meant 1s the Fund's part1capatory tnterests only 1 e that statement w111 conlatn a full list of the 
assets of the vehicle at fa tr value but not all of these should be deemed to be the assets of 
the Fund only tis proportionate share 

Clanty reqUired 
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28(5)(d) Any direct or indirect exposure to a foreign asset 
must be disclosed as a foreign asset. 

CURRENT WORDING: "Any direct or indirect 
exposure to a foreign asset must be disclosed as 
a foreign asset." 
SUGGESTED WORDING: Delete 

Provide clarity on whether Rand denominated listed securities (dual listed shares) will have to 
be re-classified as foreign. It may have a significant impact on funds. Definition in line with 
SARB definition but not ideal in this context. Dual listed shares and Rand denominated CISs 
that invest globally which are currently regarded as domestic assets will have to be re-
classified as foreign investments. This may adversely impact on the current investments of a 
retirement fund. 

Provide clarity on whether Rand denominated listed securities (dual listed shares) and 
domestically issued credit linked notes in respect of foreign issued bonds/debt instruments 
will have to be re-classified as foreign . It is submitted that they should not, as they are local 
currency exposures, often to businesses that have most or a large part of their operations in 
SA. 

Clarify. Redundant and potentially confusing as 2(c) already requires "true nature". 

Redraft to create clarity on the implications of local companies being affected in terms of their 
foreign status by purchasing or setting up successful offshore subsidiaries or indeed offshore 
companies purchasing local entities etc. If this is not done, the Regulator may see more and 
more institutional assets finding their way into South Africa fixed interest and banks, and the 
lack of equity risk taking will increase the burden, risk and cost of retirement cash flow 
provision and inflation protection. Pension Funds Balance Sheets will be weaker than they 
are. 
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1 28(5)1e) 

5(d) and S(o) 

Any direct or tndlfec1 exposure to a hedge fund or T Oo not apply look through to colleCtiVe mvestment schemes ill property It would serve no 
pnvate eqUity fund real purpose to took-through to the underlying portfolio of properties as these collecttlle 

must be disclosed as an mvestment schemes (PUTs) are listed on the JSE 
I investment rnto a hedge fund or pnvate eqwty 

fund or as the case may be and further 
look-through 1s not applicable 10 respect of a 

underlytng 

Carefully deltne hedge and puvate eqUtty funds and 1rnpose ltrmts on what they can and 
cannot do so that they don' t become the new wrappers Th1s seems to have been completely 
lef1 open beyond the ltmtts of 10% and the reqUtrement that you canr1ot lose more than the 
money you tnvested 

Clanfy proposal not to took through hedqe funds or pnvate equtty funds speCifically also 
about whether th1s applies to fund of funds as well? 

Redraft thts clause to accommodate the 1ssues around It sled equiltes and hedge or pnvate 
equtty fund exposure w1thin these equitieS Wh1lstthts IS very clear for banks and owners of 
banks tl 1s also clear for msurance companees and owners of tnsurance compames as well 
as a sefectton of financ1at serv•ce companres 11sted on ttle JSE and abroad Also the 
restrtCIIons on pnvate equety need to be thought through more clearly as pnvatP eQUity IS 
nothtng more than 1lltqu1d equ1ty Certamly all asset habiltty models recogn1se thes 

Clanfy II says no further look-through apphes to hedge funds and funds of hedqe funds 
Thus a hedge fund may mvest 1n offshore or unlisted Instruments and the pens1on fund wont 
have to tnclude ttlese exposures ill thetr foreign and asset class exposures? Is thts also the 
case for Q\Janerty SARB reponmg 1 e any tore1gn exposure obtameo throuqh l'lf'dqe funds 
won t be reported lo SARB as part of the pens1on funds total offshore envPstments? 
Ctanfy how foretgn assets of a hedge fund I pr111ate eqUtty fund are to be dealt wtlh It seems 
that any foreign assets held by hedge fund or pnvate equtly fund would have to be reported 
as such (I e 5 (d) overr~des 5 (e)) However the two sec11ons mtgtlt be read that 5 (e) based 
on tis current woldtng tmphes that no look through for tnvf'stment ento a South Afncan hedge 

----- --------------------+fund or _pnvale eqUtty fund s assets IS reqUtred to be performed I r~orted on -1 
Clartfy whether the no borrowmg prtnClples en (6) empty that a fund of Mdge funds will not be 
allowed to have geanng (but the underfymg hedge funds constuutmg the fund o f hedge funds 
may have geanng)? 1f a fund of hedge funds does employ geanng 11 IS proposed that this 

28(6)(c) CURRENT WORDING "A fund may nol be the 
borrower en a loan agreement e)(cept a money 
markelmstrument thai prov1des for an early 
selllement penalty 

.__ ______ .._SUGGESTED WORDING? 

fund of hedge funds w1ll also be subJect lo the 2 5% hmtt on a stngfe hedge fund (and not the 
5% hrn1t to a fund of he<!Q_e funds. 91ven lhe tncreased nsk w1th geanng) 
Ctanfy 

Cfanfy whether lhts should be reternng to "lender tnstead of 'borrower ? fnvesteng 10 
tnstruments (ltke money market) that promtse to pay back makes you the tender 
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28(6)(d) CURRENT WORDING: "A fund may as collateral 
for the fund defaulting on a loan . .. " 
SUGGESTED WORDING: "A fund may as 
collateral for the fund defaulting on a loan or 
derivative transaction." 

is not well phrased. Suggest redraft to: "If a fund 
defaults on a loan referred to in paragraph (b), the 
fund may as collateral - .... " 

28(7) Exemptions 

28(8) Definitions 

Allow funds to cede or grant options on derivatives as for loans instead of collateral ising 
derivatives (which can be expensive) 

Consider including a note from the registrar providing some guidance of how and when 
exemptions would be applied. 
Capitalise defined terms wherever used. 

Consider expanding the definitions, and including the definitions from the annexures in this 
part of the document. 
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28(8) 
Definition o f 
" cash" 

I 28(8) 
Definition of 
"debt instruments" 

r 

cash means · 
) notes and cotns 
1) a depos1t 1n a South Alncan bank or a foretgn 
ank 

(til) a pos1ttve net balance 1n a marg1n account w1lh 
an exchange and 
(IV) a pos1t1ve net balance 1n a settlement account 
w1th an exchange operated for the buy1ng ana 
sethng or assets 

CURRENT WORDING Move constituents of 
Cash 

SUGGESTED WORDING And tnclucle them 
under money market 1nstruments Consider 
adding Negotiable Certificates of Depos11 (NCDs) 
to the list of examples 

Include cash 10 debt category as term asset to fac1htate the most approp11ate asset hab1hly 
matchtng results for a rellrement lund The hqu1d1ty reQuirement should come from a pens1on 
fund 

Include negot1able cert1llcates or deposit 

Group short-term and long-term PxposurP. to banks Refer also to the comments on 1tem 1 
and 2 1 1n rable 1 

If the proposal IS not accepted def1ne oepos1t m the same way as 11 IS OehnPO 1n the Banks 
Act Th1s w1ll clanry and prov1de consis tency 10 tnterprP.tat ton 

See comments on use of cash 10 oenvauves draft nouce 

Comb1ne cash and money market mstrument under money market mstrumPnl as 
d•st1nchon seems redundant 

Ctanfy whether a F 1~ed Depos1t IS def1ned as cash or a money market mstrument'' 

Broaden definttlon of cash to mcludc NCDs and Money Market tnstrumerlls Altr>rna11vcly 11 
may be worth cons1dertnq delet1ng Item 1 of lable 1 1n 1ts enhretv and tnctudtng cash w1th 
Debt Instruments under Item 2 or Table 1 If the latter approach rs adopted lhPn the 

maxtmum exposure hmtts need to bl' changed the canac1ty lor bank debt tn!>lrumC'nts needs 
to be rncreascd from 75°4 to 100° and lhr Capac1ty for Other Debt lnslrurnr.nts also nPeds 
to be ra1sed because rt wtll mean that corporate (ltsted or unlisted) short term cornmerc1al 
paper tssues w11l use up the market s longer term fundtng capaCIIV 10 Hem 2 I rei and tn so 
dorng have a crowdrng out effect and thereby c:11mrnrsh the abtltty fo, corporales to ra1se 
longer or medtum term debt on a dts·mtermedtated basts (Since reltrement and pensron 
funds mvestment capac1ty for 1nves11ng 1n corporate debt 1nstruments may then be taken up 
by therr tnvestments rn shorter term money marKet tnstruments) From a policy perspective 
lh1s would be a regresstve step as 1t would 1nhtb11 the abtloly or the domeshc corp rate bond 
market to grow (at a lime when the SA bond market s hstmgs reqUirements are tn the process 
of bemq revamped by the JSE and wtll help borrowers reduce rundrng costs and hence 
ophmtze lhetr cap1tat structures) It IS proposed rather thal mclusron of NCDs and CP be 
1ncluded under cash 1f necessary w1th market capuahsalton hmtts along the lines or Items 
2 1 {CJ 1for banksj and 4 1 @1 lor listed corporales 
PrOVIde clear deflmhon or debt Instruments 
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I 28(8) 
1 Deftnition of 

•·exchange" 

28 (8) definition of 
" fair value" 

28 (8) definition of 
" financtal reporting 
standa rds" 

28 (8) add definition 
for " fund" 

secllon of 
the Secunlles Servtces Act 2004 (Act No 36 of 
2004) and for the purposes of lhts regulatton 
any other exchange that ts a full member of the 
World Federat1on of Exchanges 

CURRENT WORDING any other exchange that 
ts a full member of the World Federation of 
Exchanges 
SUGGESTED WORDING any other exchange 
that ts a full member or the World Federatton of 

I 
Exchanges or to wh1ch the fund has applied the 
due dtligence gutdelmes determmed by the 
regtstrar 

any other exchange that IS a lull member of the 
World Federation of Exchanges or to whtch the 
fund or tis agent has applied the due dthgence 
gutdelines determtned by the Regtslrar 
Reference should be had to section 14 of CISCA 
General Not tee 569 of 2003 whtch sets out clear 
gutdellnes for due dtligence of exchanges by the 
trustees or managers of collective mvestment 
schemes 

fatr value has the meantng asstgned to 11 m 
fmanctal reporlmg standards mcludmg 
lntornafJOnal Pnvate Equtly and Venture Capttal 
Valuatton Gwdolmos odllton Seplember 2009 
and any other condthon or provtstons as may be 

Wtden deftn11ton of· exchange To r('tatn current approach wtll dramat•cally affect the abthly l 
of retrrement funds to obtam exposure to listed secunttes tn Afncan markets whtch has oeen 
a maJOr trend tn recent years as nsk has been re-pnced followmg 9/11 and thl" fmanctal crtsls 
ol 2008 To entrench lhts restncllon wtll also undermtne policy whtch anns to encouraqe 
mvestment m Afncan markets 

Allow parttctpahon m stock exchanges that are members of the Afncan Secunttes Fxchanges 
Assoc•at•on (ASEA) Please also refer to the comments on Regulatton 28(2){hl 

Wtden deftnttton of "exchange Only three Afncan excl1anges are membNs of the WFE 
probably as a result oil he htgh cosl of WFE membersh1p 

Clanfy the defmtlton of ··exchange" - currenlly tt 1s etther as defined m the Secunt•es Servtces 
Act or any other exchange whtch IS a full member of World Federation of Exchanges (the 
WEF ) The London Melal Exchange (lhe LME ) ts nolhsted as bemq a member Th•s may 

mean thai penston funds cannot tnvest m metals traded on lhe LME ThP LME accounls for 
somethmg hke 90% of I he base metal market 

Expand thts defmttton lo 1nclude the Afncan Secunttes Exchanges Assoctalton whtch 
currently has 22 members or those exchanges lhat are qomg lhrouqh lhe process of betnq 
full members 

The def1n1\10n of exchange IS too narrow t~nd certamly narrower lhan under CISCA Only 
three Afncan exchanges are members of the WFE probably as a result of lne htgh cosl of 
WFE membershtp To rel am thts approach Will dramahcally affect the abtltty of SA retirement 
funds lo obtatn exposure to listed secunhes m Afncan markets. whtch has been a maJOr trend 
m recent years as nsk has been rep11ced followmg 9111 and the fmanctal cnsts of 2008 l o 
entrench thts restnchon w111 also undermme policy whtch atms to encourage tnvestment 1n 
Afncan markets 

rescnbed I 
fmanctal reportmg standards has the meantng-+--:C::-:1-ar--,lfy=--whether the references lo the Compantes Act tn lhe deftntltons to the regulaltons ts 

asstgned to 11m the Compames Acl 2008 (No 71 appropoate as the Compantes Act ts not applicable to Rettrement Funds m Soulh Afnca 
of 2008) 

Clanfy lhat the use of lund" throughotJI the regu1a110n refers spectftcally to a penston fund" 
to avotd any confuston wtlh pnvate equ11y fund or hedge fund 
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28(8) 
Definrtron of 
" fund of hedge 
fund" 
28(8) Definrtron of 
" fund of pnvatc 
equity funds" 
28(8) 
Definltron of 
" hedge lund" 

28(8) Defin ition of 
" lslamrc debt 
ln5turmcnt" 

28(8) 
Definrt1on of 
" long-term 
msurer" 

hedge fund means a portfolio whrch uses any 
strategy or takes any posrtron 

resull rn the 
portfoho 

at any 
porn! rn trme and whrch strategres or posrhons 
mctude but are not hmrted to leverage and net 
short positrons 

n 

SUGGEST~D WORDING hedge fund means a 
I portfolio whrch uses any strategy or takes any 

posrtron which could resul t rn the portfolio rncurnng 
losses greater than •Is aggregate market value at 
any pornt rn trme And whrch strategres or 
poSitrons rnctude but are not trmrted to leverage 
and net short posrlrons" 

·nedge fund · means a portfolio whrch uses any 
strategy or takes any posrtron whrch could result n 
the portfolio rncurnng losses greater than rts 
aggregate market value at any pornt 1n lime and 
whrch stratcgres or posrhons rnclude but are not 
hmrted to leverage and n~t short posrllons 
CURRENT WORDING - rstamrc debt rnstrument 
means an lslamrc rnvestment rnstrument that rs a 
bond 
SUGGESTED WORDING? 

long term msurer means it-9f>'6('1l o >anv 
regrs tered or deemed to be regrstered as a 
longterm Insurer rn terms or the Long term 

Defrne the WOfd "pnm'lnly II seems ostensrbly lhrs may mean anythtng more than 50% In 
other words the lund of funds could hold say 4q corporate bonds and 51% fund of hedge 
funds and be deemed a fund of hedge funds Thrs can severely undermrnc the took through 
process and allow rcgutatrons to be b_ypassed 
Deline the word •prrmarrly See above comment on fund of hedge fund delrnrtron Such 
definrllons potcntrafly allow a provrder to srqnrfrcantly bypass the regulatrons and look through 
pnncrple . 
Use delinrtron of hedge fund rn FAtS Act lor tegrslatrve consrstency because current 
definrtton rs too broad and unworkable rt potentrally rncludes any portfolio that rncludes 
derrvatrves 

Redraft to a more tcchn,cally accurate level of defrnrtron for the asset class or there may be 
unrntended consequences We conhnue to be concerned that the proposed Regutatron 
seems to rnadequately drstrngu1sh between hedge funds prrvate equrty and any other 
unlisted or hsted equrty rnvestment In fact rt becomes clear that because the values of hsted 
companres are not measured at NAV lrke prtvate equrty funds and hedge funds hsted equrty 
assets actually carry more nsk relallvP to therr underlyrnq assets Grven thrs unclear 
drstrnctron between listed companres wrth tndrrect exposure to geanng hedge funds pnvate 
equrty etc tho Requlatron as proposed requrres mnny listf'd companres to b!' ctrsclosPd ;ts 
hedge funds 

Clanfy defrnttron of lslamrc debt rnstrument 
undefrned lslamrc rnvestment rnstrumenl 

currently rl seems crrcular refmnng to the 

Insurance Act 1998 (Act No 52 of 1;....;:99~8'-------~~ 
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28(8) 
Deflnit ton of 
" mo ney 
market 
instruments" 

1 money markelinstrument means an Instrument 
creat1ng or acknowledg.ng mdebtedness 

(Ill) commerctal paper means any negotrable 
acknowledgement of debt 
(v) debenture means 

d n n1 I 
I 

mon v bv n 1n I t 

(Ill) tslam1c financ1al 
mstrumenr means a f•nanc•al mstrument that •s 
1ssued by a South Afncan bank or a fore1gn bank 

I (aa) that1s negoltable a 

1 and 
(bb) m respect of wh1ch the 
the underlymg tang1ble asset or assets passes 
from a fund to a th1rd party w1th1n seven busmess 
days from the date or purchase thereof and at 
wh1ch purchase date the future sale pnce of the 
tangible asset or assets 1s fi xed desp1te any 
mcrease or decrease m the market value thereof 

More gcncnc defm•llon for b1lls 

Delete defm1 11on of bndg•ng bond as not relevant anymore and can also b~ read as 
commercial paper 

Delete words liQUidity management m the defin1t1on of lslam•c f•nanc1al mstrument as •s not 
necessary 

Replace reference to IItie 1n defin1hon or lslam1c fmanc1al 1nstrument w1th ownership to 
ahgn w1th CISCA 

Replace reference to and IS def,ned as be replaced w1th mcludmq but not hm1ted to the hke 
or as lhts w111 prov•oe ror mstruments that may 111 ruture be developed The list should not be 
a closed hst 

Remove reference to Compames Act 2008 tn dehn•tron of debenture Debenture 1S not 
def•ned 1n the Compan1es Act 2008 The defintt10n m the Compames Act 1973. only referred 
to compantes and precluded debentures tssued by the South Afncan R('serve Bank 

Amend subparagraph (VI)(aa) to ensure that the evolution of tslam1c mstruments 1s always 
aligned w1th Shan ah rules 

Show hst ol types of money market mstruments as thl" defm1t1on of monev market 
mstrument ts unlikely ever to be comprehens•ve 

Insert a general sub clause tn the definition or money market Instruments that allows the 
regtstrar to add to the hsl when necessary Also how are tnOatlon linked notes or exchange 
traded notes class,rted? 

Reduce level of prescnphon of Islamic finance mstruments as tl IS not flex1ble enough to 
move along w1th developments m the new r1eld of lslamtc F mancc law 

Change lslam1c debt mstrument to lslam1c tnvestment tnstrument' 

Ahgn lslam1c finance deftn11tons wtth CISCA Nollce 131 of 2010 or clartfy where con01ct 
wh1ch IS to preva1l 
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28(8) 
Definit ion of 
" money 
market 
tnstruments" (cont.) 1 (IX) "negotiable cer11ficate of depos1t" means a 

certificate of depos1t 1ssued by a South Afncan 
bank or a fore1gn bank and payable to order or to 
bearer 

o llne<l 

(XI ) prom1ssory note" means a promrssory note as 
tn the 81lls of 

Exchange Act 1964 

CURRENT WORDING money market 
1nstrument means an rnstrument creatmg or 
acknowledg1ng Indebtedness and rs defined as 
SUGGESTED WORDING money market 
mstrument means an mstrument crea t1ng or 
acknowledg1ng 1ndebtedness and 1ncludes the hke 
of" Consrder addmg Negotiable Certrf1cates of 

_ Depos1t tNCDsj to the hst 
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28(8) 
Definrtion o f 
" pnvate equrty 
fund" 

~ 28(8) 
New definitron 

pnvate equtty fund means a managed pool of 
caprtal that 
(r} has as rts busmess the makmg of 

' tnvestments 
prtmanly tn unlisted compantes to earn mcome 
and capt tal gams, and 
(ttl tS not offered to the public as contemplated tn 
the Compantes Act 2008 (No 71 of 2008) 
(ASISA) 

" pnvatc equity fund" means a managed 
pool of captlalthat 
(t) has as •Is • bustness the maktng of 

mvestments pnmanly m unlisted compantes to 
earn tncome and capttal gatns and 
(ttl ts not offered to the public as contemplated tn 
the Compantes Act 2008 (No 71 of 2008) 

m 

Clanfy by refernng to equtty The proposed wordtnq may umntenhonally tncludt> debt and 
property funds as property or debt funds mvest pnmartly m unlisted property owntng 
compantes or debt •ssuances by pnvate compantes 

Clanfy that the mtenlton of the regula ttons are that a pens•on fund may mvest at the 
prescnbed hmtts per pnvale eqUtty fund where a pnvate equtty fund manager may manage a 
number of prtvate eqwty funds at one ltme The current defintlton could be tntorpreted that 
the prescnbed hmtts apply to the pnvate equtty fund manager and not the pnvatP equtty fund 
ttself 

Do not restnct pnvate eqwty funds from olfenng to t11e public all prrvatc equtty funds unttl 
closed would take •nont:y from any mvestor and are theretore offered tn sptnt 10 the publtc 
Also there are some listed compantes that ate so ttghtly held that they are not effecttvely 
open to the public In all other concerns there ts no dtfference between hsted unlisted and 
prrvate equtty Even secondary sales are poss1ble wtlh pnvate equtty tnvestments Gtven the 
tendency of BEE deals to be done through thts mechan1sm whtch allows for the geanng of 
capttal tnlo BCE hands we fmd U1e restnclton of pnvate equtty counterproducltve to 
development m SA 

Narrow the deftntlton by mserttng the words cqwty l'qwly onontod or t'Qwty-rt'lntod before 
the word Investments tn paragraph ( 1) of the defmttton of Pnvato eqwty fund 
Dehne Long-term Insurance Act The term •s useo blJI not deftned 
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REGULATION 28 SECOND DRAFT COMMENTS TABLE 1 

TABLE 1 
ITEM COMMENT 
General CURRENT WORDING: "with a The numbers 2.1, 3.1, 4.1, 5.1 and 8.1 all seem redundant. It is suggested that it should be deleted. 

market capitalisation of' 
SUGGESTED WORDING:"where Refer to "market cap of common equity" when referring to market cap. 
the market capitalisation of common 
equity is" The new Companies Act may/is likely to end the existence of preference shares. Suggest simply referring 

(globally, throughout Reg 28) to "all shares, of whatever nature" (could use a definition). 
CURRENT WORDING 
2.1, 3.1, 4.1, 5.1 and 8.1 
SUGGESTED WORDING 
Delete 

"-Item 1--- CURRENT WORDING: Combine cash and debt under Debt instruments, where most "cash" will fall under "Debt issued by banks". 
"1. CASH The distinction between 1 Cash and 2 Debt instruments seems redundant. 
1.1 Inside the Republic 
1.2 Foreign assets" Increase 75% maximum limit in item 2.1 (c) to 100% if all debt is grouped together. Please refer to the 
SUGGESTED WORDING comments above on the definition of "cash". 
Delete 

Consider increasing the limits if deposits are collateralised, as this should provide an additional layer of 
security. 

Include cash in the debt category (Section 2). 
--
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Item 2: Debt 
Instruments 

Item 2.1(b) 

Item 2(b)(ll) 

Change "listed on an exchange• in 
2.1 (e)(i) to "subject to the debt 
listings and disclosure requirements 
of the exchange". 

See ASISA table tracked changes 

Clarify whether the non-government debt instruments cap can be raised to 100% in order to allow for money 
market only portfolios, fixed deposit investments and capital protected investments with large NCO 
components for members close to retirement. 

Consider and clarify whether foreign debt instruments not issued by governments been intentionally left off. 
Many funds probably already invest in these and you may want to make the treatment of foreign debt relative 
to foreign equity the same as for local debt and equity. 

1) Clarify the differentiation between listed and unlisted debt. The concern in this regard is that asset 
managers may choose to interpret the status of instrument whose trades are simply reported to the exchange 
as "listed" and therefore use the 25% limit instead of the correctly more conservative 15%. 

Leave money market instruments in a separate section in order to ensure that there is no crowding out of 
investments such as commercial paper not issued or guaranteed by a bank (for example securitisation 
vehicles). This sector has become an important component of the listed debt market and we are concerned 
that if a crowding-out effect is evident that it may affect this asset class. 

Revise and increase issuer/entity limit levels to a more practical level. The alternative for funds would be to 
endeavour to manage this at mandate level, but this could become very complicated and could incur 
additional costs. Another possibility is to set the limit with reference to the debt issue, rather than the issuer. 
Reword Column to say "Subject to Regulation 28(2)0)". Regulation 28(2)(j) states that foreign asset limits are 
determined by the South African Reserve Bank. Column 2 of item 2.1 (b) currently refers to "an amount as 
prescribed". Prescribed is in turn defined as "prescribed by the registrar in consultation with the Minister''. 

Re-think lower allowance for foreign unlisted equity. Having regard to some sophisticated foreign unlisted 
equity markets there appears to be no prima facie reason for this unless it is meant as protection against 
possible risky emerging markets. 
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Item 2.1(c) CURRENT WORDING: "Debt 
instruments issued or guaranteed by 
a South African bank against its 
balance sheet: 75%" 
SUGGESTED WORDING: "Debt 
instruments issued or guaranteed by 
a bank or foreign bank against its 
balance sheet: 1 00%" 

CURRENT WORDING: "Debt 
instruments issued or guaranteed by 
a South African bank against its 
balance 
sheet" 
NO SUGGESTED WORDING 

Clarify or remove all mention of country from the table so that foreign exposure is limited only by exchange 
controls. Unclear why (c) refers only to South African banks. 

Clarify why bank exposure is limited to 75% when both CISCA and current Reg 28 allow 100%. 

Clarity required on what constitutes debt issued by a bank. For example, does this include subordinated debt. 
CLNs and structured notes? 

Consider lowering the limit per issuer (now bank per issuer limit for debt same as that for cash) , although this 
adds more complexity. 

Consider credit ratings for this section. Perhaps the limits could be 15%, 10% and 5% respectively or some 
other combination depending on ratings. 

Consider increasing the limits if debt is collateralised , as this should provide an additional layer of security - a 
collateralised debt instrument has different risk characteristics to other debt instruments. 

Increase lim it for bank debt from 75% to 100%. 

Consider the risk of moral hazard by permitting 75% in bank paper only. It may put added pressure on the 
central bank/government to bail out a failing bank in that eventuality (since the proposed 75% limit for banks 
seems to endorse banks as issuers ahead of corporales, since corporales only have a 25% debt limit in 
terms of Item 2.1(e). 

Consider the risk of investors in bank debt adopting the view that a bank is "too big to fail' by virtue of the 
bands per issuer which are applicable pursuant to the proposed provisions of Items 2.1 (c)(i) to (i ii) being 
linked to the market capitalisation of banks (rather than their solvency of capital adequacy ratios , or some 
more appropriate risk measures). Adopt other measure, not market cap. 

Amend all references to "market capitalisation" throughout Reg 28 to refer to the "Equity market 
capitalisation". 

29 

2 
~ 
w 
J:> 
0 
--.1 
0 

G> 
0 
< m 
::0 
2 
~ 
m 
z 
-i 
G> 
~ 
m 
::1 
JTl 
~ 

~ 
)> 
::0 
() 
I 
1\) 
0 



Item 2.1(c) tconq Debt mstruments ISsued or 

Item 2.1(d) 

Item 2.1 {d)(i) 

guaranteed by a bank or fore1gn 
bank aga1nst 11s balance sheet 
100% 

CURRENT WORDING 5% per 
•ssuer. 25% for all •ssuers 
SUGGESTED WORDING 10% per 
•ssuer 50% for all 1ssuers 

"10% per tssuer 50% for all 
•ssuers 

Debt Instruments 1ssued or 
guaranteed by a wholly owned state 
owned enlrty provmctal government 
or local government m the RepubliC 

, % % 

We do not understand why bank exposure IS restncted to 75% part1cularly g1ven that CISCA and the current 
Reg 28 perm1t 100% In add111on we do not unoerstand why 1tem 2(c) deals only w1lh SA banks We 
suggest that all mention of country IS removed w1 th the result that forc1gn exposure IS hm1tcd only by 
exchange con1rols wh1ch we know are subJect to freQuent change 

Cons1der 1ncceas1ng the l1m1t for all1ssuers/ent lt1es for Debt Instruments •ssued or guaranteed by a South 
Afr~can Bank agamst 1ts balance sheet from 75% to 100% but also cons1der 

the nsk of moral hazard by perm1t1mg 75% m bank paper only as 11 may put added pressure on the 
central bank/ government to ba11 out a fa1hng bank 1n that eventuali ty (s1nce the proposed 75% hm1t 
for banks seems to endorse banks as 1ssuers ahead of corporales s1nce corporales only have a 
25% debt hm1t m terms of Item 2 1 (e) 
The nsk of mvestors m bank debt adoptmg the v1ew that a bank ~~ too btg to fall by v1nue of the 
bands per 1ssuer wh1ch are applicable pursuant to the proposed prov1s1ons of Items 2 1 (C)( I) to (Ill) 

be1ng lmked to the market cap1tahsa11on of banks (ra ther !han lhe1r solvency of capttal adequacy 
rat10s. or some more app1opnate r1sk measures) It needs to be remembered that the banks 
regulator can mfluence thelf capital adequacy etc but 1t cannot directly mfluence a banks market 
cap•tahzat1on II 1s proposed that cons1dera11on be g1ven to us1ng measures other than Market 
cap•tahsat1on 

Increase hm1ts for parastatal debt I hat IS not gov1 guaranteed to 50% tn aggreqate and 1 0~, per 1ssuer The 
affected parastatals 1nclude for example the Development Bank Rand Water Eskom and the land Bank An 
mcreased hm•t w1ll also supponthe pnnc1ple of responsible mvestment If th1s proposa11s not <~cceplable 
ASISA members then respectfully request that the proposed 25% hm111n 1tem 2 1(e) be mcreased to 50% 

Expand sect1on to allow for debt 1ssued by any pubhc enhty 11sted 111 the Pubhc F1nance Management Act 
~rrespechve of whether such a pubhc enhty •s a wholly state owned enhty provmc1al government or pan of 
local government up to 100°A' of lhe fund. w1th a 20% hm1t per ISsuer 

It 1s unnecessanly restrtchve to hml! parastatals to 5125 when the current Reg 28 more sens1bly perm1ts 
20/100 

An mcceased hm11 w1ll (1) fJrstly avotd an •nadvenent ·crowd1ng out effect on the Investment capac1ty for 
non·slated owned corporales and (1) secondly support the pnnc1ple of supportmg responsible mvestment 

Cons1der cred1t band hm1ts because 11 •s 1mportant to add a layer of protect1on '" the regula lion lower hm11s 
could be used than are currently ava1lable for lower rated mstruments so that even t1ck box behav1our 
couldn't lead to more nsk You don't need to remove the requlfement for proper due d1l1gence on all 
Instruments trrespechve of the ratmgs ass1gned by the cred1t ratmgs agenc1es 
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Item 2.1(e) 

Item 2.1(e)( i) 

Item 2.1(e)(ii) 

CURRCNT WORDING "5% per 
1ssuer. 25% for all1ssuers· 

SUGGESTED WORDING ·5% per 
1ssuer 50% for all ISsuers· or "5% 
per 1ssuer 50% for all debt 1ssued or 
guaranteed by entitles who have 
listed eqUity. 25% for all other 
ISSUers 

5% per 1ssuer 50% for all1ssuers 
25% for all ent1t1es whose equ1ty IS 
not hsted" 
Or 
Repeat 3 1 (a) equ1ty l1m1ts for hsted 
debt of compan1es whose equ1ty 1s 
listed 

Should read listed on an exchange 
or regulated by the Fmanc1al 
Serv1ces Board 

Should read "not hsted on an 
exchange or regulated by the 
Fmanc1al ServiCes Board 

Dupl1cate 3 1 (a)( to prov1de for debt mstruments 1ssued or guaranteed by hsted compan1es to be treated 
equally to the same compan1es listed equ1ty smce the nsk of corporate failure and therefore loss to the fund 
affects both mvestment types equally and m fact. bonds/debt rank h1gher 111 the cred1tor rankmg than eqUity 
OR 
Increase the 25% hm1t to 50% and 1nclude a subparagraph to prov1de for debt 1ssued by a listed company 
w1th a per-1ssuer hm1t of 5% and an aggregate hm1t of 50% 

Do not hm1t other debt InStruments to 25% wh1ch IS no h1gher than the current hm1t Our Apnl 2010 proposal 
was for th1s to be 100% 

Clanfy the d1screpancy between the allowance for listed corporate debt (25%) and lis ted equ1ty (75%) 

Increase hm1t for corporate debt to 50% subject to the company havmg a listed equ1ty as currently 11 IS 
1ncons1stent w1th the lun1ls set for equ1ty 

Does not recogn1se that the debt of compan1es whose eqUity IS l1sted ranks h1gher than the equ1ty of such 
compan1es 

Insert new prov1s1ons to prov1de for 75% .nvestment mto debt Instruments that are backed by same balance 
sheet as hsted eqUity. w1th per ISSuer/enltly hm1ts hnked to equ1ty market capltCJhsahon as 1s currently the 
case for hsted corporate equ1ty Fa1lure to make such an amendment would 1t IS respectfully submitted 
result 1n a h1ghly questiOnable anomaly If the teg1slator doesn t accept the aforegomq submiSSIOn 1n respect 
of debt Instruments 1ssued by compan1es then 11 needs to 1nctude the overall/aggregate hm1t to 50% (slttl 5% 
per company) But th1s 1s only a second cho1ce alternatiVe 

Cons1der whether 1ntended thai currently a Fund could hold 10% m a pnvate equ1ty fund and an add1t1onat 
15% 1n unlisted debt mstruments combtnmg to a total of 25% tn unlisted and unrated debt mstruments 

Increase the 15% hmll for unlisted debt to closer to 25% 
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Item 3: Equities 

Item 3 and 4 

Item 3.1(a) 

Item 3.1(b) CURRENT WORDING: 
"(i) Incorporated in the Republic 
(ii) Not incorporated in the Republic" 
SUGGESTED WORDING: Delete 

Replace aggregate "1 0%" with 
"15%" 

ltem4 
Immovable 
Property 

Clarify the wording "Preference and ordinary shares in companies, .... listed on an exchange: . with a market 
capitalisation of R20 billion" which is ambiguous because its not clear whether the market capitalisation 
categorisation is relevant to the 'companies' or to the 'exchange'. 

Confirm that look through would be required for depository receipts (DR). exchange-traded funds (ETFs). and 
exchange-traded notes (ETNs). 

Clarify whether the fact that in the case of Africa Board dual listings the primary listing would be deemed to 
be "unlisted" in terms of the proposed rules, and purchases of the secondary listing on the JSE would be 
considered as a normal instrument "listed on an exchange". Should this not be the actual intention of the rule 
then the wording would need to be changed to reflect this reality. 

Amend wording to simply refer to "shares" as once the new Companies Act is effective the notion of 
preference shares will no longer exist. 

Consider reducing the limits to 10%, 5% and 2.5% respectively .. A Fund could effectively invest all their 
equity (75% of their assets) in 5 shares of the large cap companies. 

Consider adding a fourth band for companies below a certain market cap, and a limit of 1% could be used. 
We are thinking of reducing the possibility of unfavourable events due to bad luck. lack of skill or knowledge, 
or just plain unscrupulous behaviour by certain market participants. 

Consider aggregation limits for the three or four bands. The bands may have overall limits of 70%, 40%, 20% 
and 10% respectively say (the last band would be for the band with a limit of 1% if this was created. 

Section (3.1)(a) can be circumvented without look-through. 
Refer to comments on the definition of "exchange" and on Regulation 28(2)(h). 

Remove country-specific limits and restrict foreign exposure only by exchange control. 

Clarify why non-SA unlisted equity has a lower limit. Given the restrict ive definition or "exchange". most 
African equity will be unfairly subject to this 5%. 

Consider reducing the per issuer limits from 2.5% to 1%. 

Increase the allowed aggregate exposure to "unlisted equity" to 15%. In the absence of this change, most 
African equity will, given the restrictive definition of exchange, be unfairly subject to 5%, which is contrary to 
current investment trends, and also stated policy. (Note: the issue can also be remedied by taking a CISCA 
approach to the definition of "exchange", as submitted). 

Consider lowering the limits and increasing the bands in terms of market cap. 

Clarify in the description in the table of the draft schedule whether PLS companies fall under the idea of 
"shares in property companies." 
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Item 4.1(a) CURRENT WORDING: 
Equity boundaries = R20bn and 
R2bn 
Property boundaries = R1 Obn and 
R3bn 
SUGGESTED WORDING: 
Equity boundaries = R20bn and 
R2bn 
Property boundaries= R10bn and 
R1bn 

Make property boundaries proportional to equity boundaries. so R1 Obn and R 1 bn. 

Provide exemption from the per issuer limit for Shari'ah compliant property unit trusts due to the current 
limited availability of these property unit trusts. 

Make the per-issuer allowance for listed property consistent with the allowances for listed equity. For example 
a pension fund may invest 10% in listed equity with a market cap of between R2bn and R20bn, whereas 10% 
may be invested in listed property with a market cap of between R3bn and R10bn. Given that liquidity is 
generally much lower in listed property than in listed equity, one would expect the per issuer limits to be lower 
rather than higher. 

Reduce the lower band to R1 bn, in line with the pr inciples applied in determining the equity investment 
thresholds and in symmetry with the rules applied to equities. We propose the following limits being 
applicable to investment in property generally: 

(i) With a market capitalization of R 10bn or more 
(ii) With a market capitalization between R 1bn to R10bn 
(iii) With a market capitalization less than R1bn 

15% 
10% 
5% 

The current proposal would result in an unbalanced allocation of pension fund assets towards the larger 
funds, to the detriment of small and medium sized property companies. The pre-amble to the revised 
regulation 28 emphasises that funds should seek to promote black economic empowerment. Many BEE 
entities and smaller property funds have a small market capitalization and through this regulatory design, 

I 
such a strategy of limiting investment into smaller companies will in fact make it more difficult for these 
companies to grow. We believe is against the spirit of such legislation and as set out hereunder propose that 
the lower limit be amended. 
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ltem4.1(b) CURRENT WORDING: 
"Immovable property and claims 
secured by mortgage bonds 
thereon, ... " 
NO SUGGESTED WORDING 

Remove the wording "claims 
secured by Mortgage Bonds 
thereon". 

Align wording with Regulation 28(2)(g)(iii) 

Exlcude "claims secured by mortgage bonds" (participation mortgage bonds) from property and classified 
under Debt. Returns are interest-based. Amend items 2.1 (e)(i) and (ii) to incorporate debt instruments 
regulated or not by the Registrar of Collective Investment Schemes e.g. a participation mortgage bond 
scheme. 

Clarify whether mortgage backed securitisations fall under property. 

Given the governance burden of the investment, such a small allocation is not likely to be considered 
worthwhile. The risk is that funds would not consider direct property investment and thus exclude an asset 
class which can be a very good match for funds faced with a cash flow burden, for example, pensioner 
payments. 

Keep "claims secured by mortgage bonds" under the property category for the following two reasons: 
o Loans against property have much higher loan-to-value exposures than loans not secured by 

property, and consequently the lender is assuming extensive property risk (typically 85%, but often 
even higher). To argue that the inherent value of the fixed property doesn't figure highly in the 
analysis of a lender is disingenuous, and puts form ahead of substance. 

o To argue that a mortgage bond is a debt instrument is legally and factually incorrect. The mortgage 
bond is in fact a form of collateral/a security. It could be used to secure a vast array of different 
claims, including, without limitation: a debt instrument; a suretyship; a guarantee; a performance 
bond; a trade creditor's claim; the claims of a body corporate against its members. 
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Item 5: 
Commodities 

Item 5.1(a) 

Include a reference to benchmark price sources in 5.1 (a). Coal is an example of a commodity which is not 
listed on an exchange, its price is published by benchmark price sources. 

Clarify whether long-only commodity funds will qualify as a "commodity". 

Lower the 10% limit or introduce commodity limits of 5% or 2.5%. 

Clarify what is meant by "exchange traded commodities". Is this referring to commodity based Exchange 
Traded Funds (ETFs)? What about debenture structures, like NewGold? Are there any other rules or 
restrictions that would apply? For example, could a Fund invest in an oil ETF constructed entirely using 
futures contracts? What about leveraged ETFs? 

Contemplate commodity exposure more carefully in terms of the risk to schemes. It is currently included at a 
level similar to private equity or hedge funds. Certainly volatility and currency exposure, among others, would 
have this restriction seem inconsistent with the whole view of risk in the Regulation. Additionally, this area 
does not earn income or have cash flows that look like Pension cash flows. An asset liability model would 
highlight the risk. It should be alarming to think of the implications of an R80 billion Pension Fund holding 
10% of its assets in gold and copper. given not only the assets and their price volatility, but the liquidity too. 

There is no limit on the amount that can be held in an individual commodity other than the 1 0% limit on total 
exposure. This appears high considering the volatility of commodity prices, and is inconsistent with per issuer 
limits applied to other asset classes. 

Broaden investment into commodities to ensure that this is brought within the scope of Reg 28. A Hedge 
Fund, as it is unregulated, may invest in both listed and unlisted commodities. This creates a regulatory loop­
hole in the current design. In South Africa, unlike international markets, only a limited number of commodities 
are listed on an exchange. For example. funds are unable to obtain exposure to metals such as Platinum. 
Palladium, and Silver through the South African exchanges. Further, investment into direct commodities, not 
listed on an exchange may in fact present lower risk to Funds than investing in listed vehicles such as 
Exchange Traded Funds. Direct holdings would not expose a fund to any form of credit risk. In the context of 
an Islamic Compliant pension fund. and in the definition of an Islamic Debt instrument and an Islamic Liquidity 
Management Financial Instrument as contained within Draft 2, recognition is already given to the fact that 
such an instrument functions through the purchase and sale of an underlying tangible asset, which passes 
from a fund to a third party. Such underlying assets may in fact constitute commodities. We believe that the 
fact that such instruments are being recognized supports the extension of the definition of commodities to 
include unlisted commodities. 
28. 

l Delete reference to "including exchange traded commodities". Exchange traded commodities are by definition 
listed on an exchanQe. 
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Item 6 

Item 7 

Item 7(a) 

CURRENT WORDING: 
Section 19(4) limit= 10% 
Section 19(4A) limit= 5% 
SUGGESTED WORDING: 
Section 19(4) limit = 5% 
Section 19(4A) limit = 1 0% 

NO CURRENT OR SUGGESTED 
WORDING 

Make percentage for (a) 5% and for (b) 10% in accordance with the Pension Funds Act. 

Ensure that limits are correct. The limits here seem to have been reversed accidentally. 

Stipulate a total aggregate cap for sub-categories 6a and 6b for the sake of consistency. 

Clear up the rules governing exposure to a participating employer to ensure that look-through cannot be 
circumvented. It also needs to be cleared up that this specifically applies to any one participating employer, 
rather than all participating employers as in the case of an umbrella fund. 

Remove item 7 be removed from Table 1. A loan to a member or a guarantee provided by a fund does not 
create an exposure to any asset for the fund. This limit must be captured elsewhere in regulations if it is 
deemed necessary to include. Section 19(5) of the Pension Funds Act contains limits. 

Consider allowing only direct housing loans rather than a bank loan because the member is obliged to 
redeem the loan at an interest rate of 15% per annum which is a better return than the average fund return. 
Experience also reveals that funds often apply stricter control measures in the event of arrear installments. 

Do not distinguish between the allowance for direct fund loans and bank pension backed loans. When a 
bank redeems the guarantee in the event of a defaulting member the pension backed bank loan is traded for 
a direct loan which will then exceed the 5%. In any event since inception of the National Credit Act few, if 
any, funds continued with direct loans because of the excessive burden introduced by the NCA. 

Decrease 95% limit to 50% or 60 % at the most for both direct fund loans and pension backed bank loans as 
95% is excessive and will exacerbate the current problem of leaking via housing loans. Individual member's 
guarantee may go under water from time to time with a small buffer of only 5%, also member share may be 
insufficient to redeem the guarantee because of fluctuating markets eroding 5% buffer and because the debt 
to the bank may exceed the original 95% loan, due to arrears. In such event the shortfall will have to be 
carried by the fund that is the other members. 

Do not allow funds to guarantee loans for housing provided by third party institutions as in such cases 
members' own assets are not matched to the liability. 

Clarify whether the intention was for the limit for direct loans when applied at member level to be 5% of the 
member's portion, effectively ruling out direct loans. 
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Item 8: Hedge 
Funds, Private 
Equity Funds, 
and any Other 
Asset not 
Referred to in this 
Schedule 

Item 8.1 (a)(i) 

Consider requiring look-through, and more importantly, reconsider the ability for retirement funds to use. 
directly or indirectly, strategies that allow anything, including unlimited leverage, borrowing and shorting. We 
may not know what the real implications of some of these strategies may be. Could the investors be sued by 
the parties to whom money is owed if the positions are not appropriately closed out in time to limit the losses 
incurred as envisioned? 

Change limit for Fund of Funds to 10%. This is sufficiently low in our view due to the diversified nature of the 
investment. 

Increase exposure to private equity, hedge funds and other investments to 25% or the items should be 
separated as indicated and not restricted to 15%. Liquidity and the differences in risk and performance of 
these vehicles make them incomparable and lumping these together has no justifiable basis. 

It is suggested that the concerns over hedge funds and private equity funds and their definitions aside, the 
limits provided here are too thin. As an example, the total limit of hedge fund investment is given as 10%. But 
the fund of hedge funds is 5% and a single hedge fund is only 2,5% per fund. 

Therefore, assume a fund actually wanted to use its limit of 10% to the Hedge Fund category, it would be 
forced to use at least two fund of funds or if it wanted single operators, at least 4 hedge funds to achieve its 
10% allocation. This "forced diversification" makes little sense. Respectfully, though mathematically appealing 
on the eye, there is little substance to the numbers suggested. We suggest doubling the subcategories: ie. 
Max 10% on fund of hedge funds, max 5% on a single hedge fund, while retaining the 10% total limit. That 
makes the provision more tractable and practical in application. 

The limits under Section 8 of Table 1 are specified "per fund" whereas elsewhere in the Table 1 the limits are 
specified "per issuer" or "per entity". However, "fund" is not clearly defined and it is not clear whether this 
refers to the legal structure of the fund, the manager of the fund, or any wrapper for example a life insurance 
policy linked to the hedge fund or fund of hedge funds. 

If a pension fund has an investment linked life policy linked to a fund consisting of a blend of long-only and 
hedge funds, will only the portion of the policy linked to the hedge funds be subject to the 10% overall hedge 
fund limits? (The longOonly assets will then be counted with the pension fund's other assets and compliance 
measured against the other sections of Regulation 28.) Or will the total fund underlying the policy be seen as 
the exposure to a "fund of hedge funds", because according to the definition in the second draft a "fund of 
hedge funds" is a fund that consists "primarily" of hedge funds? 
Replace the reference to "per hedge fund" in the issuer limit column with "per fund of hedge funds" for clarity 
purposes. 

Limit Fund of Hedge Funds to 10% but define a fund of hedge funds as a fund that holds 4 or more single 
hedge funds. This will then be internally consistent. 
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Item 8.1(a) 

Item 8.1(b) 

CURRENT WORDING: 
Hedge funds 10% in aggregate 
Fund of hedge funds 5% per fund 
Hedge funds 2.5% per fund 
SUGGESTED WORDING: 
Hedge funds 10% in aggregate 
Hedge funds 2.5% per fund 
[A minority view was that 5% per 
hedge fund should be allowed, 
subject to an increased due 
diligence requirement.] 

CURRENT WORDING 
Private equity funds 10% in 

Remove the 5% limit on funds of hedge funds given their diversification benefits. 

Have a 24 month "sunset clause" within which to implement the 10% restriction on hedge funds. Some funds 
may be required to reduce their overall exposure to hedge funds since the 1 0% limit includes offshore hedge 
funds and pension. 

Remove the limit for exposure to a single fund of hedge funds and make such investment subject to the 10% 
maximum hedge funds exposure inside the Republic and foreign assets. Stipulate further that exposure to 
any underlying hedge fund constituting the fund of hedge funds should not exceed 2.5%. Alternatively, the 
definition of a "fund of hedge funds" may be expanded to incorporate the principle of diversification more 
practically by stating that no underlying hedge fund exposure in a fund of hedge funds should exceed 2.5%. 
The effect of this will be that, after look-through, a pension fund investing 10% in this fund of hedge funds will 
have no more than 2.5% exposure to any of the underlying hedge funds. 

Remove the 5% limit on funds of private equity funds given their diversification benefits. 

aggregate Provide that the underlying diversification sub-limits also be met. 
Fund of private equity funds 5% per 
fund 
Private equity funds 2.5% per fund 

SUGGESTED WORDING 
Private equity funds 10% in 
aggregate 
Private equity funds 2.5% per fund 
[A minority view was that 5% per 
private equity fund should be 
allowed, subject to an increased due 

-------~d~il~iia~~e~n~re~lre~~0·~t.~] _________ L-----------------------------------------------------------------------------~ 
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Transition 
Arrangements 

Combine 28(1) (a) and (c) and give funds 6 months to comply with this requirement. 
Require compliance within 18 months from the date of publication, otherwise must apply for exemption with 
Registrar. 
Consider a shorter period for retirement funds to implement an investment policy statement. Refer to 
comments on Regulation 28(1}(a) and (c). 
Require system development, design and implementation of new processes and procedures and extensive 
communication with stakeholders. 
Train advisors. 
Allow sufficient time for transitions to a compliant position. This will ensure a smooth transition to member 
level compliance. 
Allow additional time for member choice funds. Existing member choice funds may need to amend their rules 
to provide for compliance at member level. But have time limit, not ad-infinitum grandfathering from 
administrative cost perspective. 
Allow a time period within which insurers can apply for the necessary approvals wrt guaranteed insurance 
policies exemptions. 
Consult rigorously regarding transitional arrangements and the notice on derivatives before implementation of 
Reg 28. 

Clarify whether current strategies will be allowed to run until maturity where various uncollateralised 
transactions with prices received from counterparty banks assuming no collateral have been implemented by 
a fund over the previous year with expiry dates up until 31 December 2011. 

Allow 2-3 years for an orderly transition to the new dispensation that would not negatively affect investments 
and savings. 

In light of the proposed changes to the Regulations, the format of the Regulation 28 audit report will also 
need to be revised and approved by IRBA. We recommend that Registrar consult with IRBA as early as 
possible around the development of the new audit report; 
From an efficiency perspective, we suggest that consideration be given to asset managers reporting under 
Regulation 28 at the same time as for the quarterly reserve bank reporting. A combined SARB and 
Regulation 28 form could possibly be used which would still need to be redesigned; 
We are concerned about the auditing requirements and necessary disclosures in respect of investments by 
funds in derivatives. It may be impractical and time consuming for funds to get all of the derivative detail from 
the respective asset managers; 
We recommend that the timing of the implementation of the revised regulations and transition arrangements 
be further clarified. One matter that may be a big issue for funds is how to get Regulation 28 compliant on a 
member level without unnecessarily loosing money for non-transgressing members during the process. 

Consider the case of unregulated foreign investments and include a transition or grace period for registration 
of currently unregistered products and managers. 
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