
66 No. 33487 GOVERNMENT GAZETTE, 23 AUGUST 2010

64

(15) Where the court has authorised the evidence of any witness to be taken on

interrogatories, such interrogatories shall be filed within 4 days of the order and cross­

interrogatories within 5 days thereafter.

Record of proceedings in civil matters

30. (1) Minutes of record shall forthwith be made of-

(a) any judgment given by the court;

(b) any oral evidence given in court;

(c) any objection made to any evidence received or tendered; and

inspection in loco.

(2) The court shall mark each document put in evidence and note such mark on the

record.

(3) The minutes and marks may be made by the registrar or clerk of the court and,

save as provided in subrule (4), by the presiding judicial officer.

(4) The addresses of the parties, oral evidence given, any exception or objection

taken in the course of the proceedings, the rulings and jUdgment of the court and any

other portion of the proceedings, may be noted in shorthand (also in this rule referred to

as "shorthand notes") either verbatim or in narrative form or recorded by mechanical,

electronic or digital means.

(5) (a) Every person employed for the taking of shorthand notes or for the

transcription of notes so taken by another person shall be deemed to be an officer of the

court and shall before enteiing on his or her duties in writing take an oath or make an

affirmation before a judicial officer in the following form:

'I, , swear/solemnly and sincerely affirm and declare that I

will faithfuily, accurately and to the best of my ability take down in shorthand or cause to

be recorded by mechanical, electronic or digital means, as directed by the judicial officer,

the proceedings in any case in which I may be employed thereto as an officer of the

court and that I will similarly, when required to do so, transcribe the same or, as far as I
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am able to do so, any other notes taken by any officer of the court or recorded by

mechanical, electronic or digital means.'.

(b) Such oath or affirmation shall be administered in the manner prescribed for the

taking of an oath or affirmation.

(6) (a) Shorthand notes taken in terms of this rule shall be certified as correct by

the shorthand writer and filed with the record of the case by the registrar or clerk of the

court.

(b) Subject to the provisions of subrule (7), no shorthand notes taken in terms of this

rule shall be transcribed unless a judicial officer so directs.

(c) The transcript of any shorthand notes transcribed in terms of paragraph (b) shall

be certified as correct by the person making it and shall be filed with the record.

(7) (a) In any case in which no transcription was directed in terms of subrule (6)

any person may on notice to the registrar or clerk of the court request a transcription of

any shorthand note taken by virtue of a direction given under subrule (4) and shall pay,

in respect of proceedings made by mechanical, electronic or digital means, the full cost

thereof as predetermined by agreement between the contractor concerned and the State

for such transcription.

(b) One copy of the transcript of the shorthand notes referred to in paragraph (a)

shall be supplied, free of charge, to the person at whose request the transcription was

made.

(c) The original copy of the transcript of any shorthand notes referred to in paragraph

(a), shall be certified as correct by the person making it and shall be filed with the record

of the case.

(d) A sum sufficient to cover the approximate fee payable under paragraph (a) shall

be deposited with the registrar or clerk of the court in advance.

(8) Subject to the provisions of subrule (11), any shorthand notes, and any transcript

thereof, certified as correct, shall be deemed to be correct and shall form part of the

record of the proceedings in question.

(9) Subject to subrule (7) (b), a copy of any transcript made simultaneously with the

transcription of proceedings made by mechanical, electronic or digital means may, upon

application to the registrar or clerk of the court, be supplied to any person upon payment
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of the full cost thereof as predetermined by agreement between the contractor

concerned and the State, in the case of a copy of a transcript referred to in subrules (6)

and (7).

(10) Any reference in this rule to shorthand notes or to a transcription or transcript of

such notes, or to a copy of such transcript, or to a person employed for the taking of

such notes, or to a person transcribing such notes, shall be construed also as a

reference to a record of proceedings made by mechanical, electronic or digital means, to

a transcription or transcript of such record, or to a copy of such transcript, to a person

employed for the making of such mechanical, electronic or digital record, or to a person

transcribing such record, as the case may be.

(11) Any party may, not later than 10 days after judgment, or where the proceedings

have been noted in shorthand or by mechanical, electronic or digital means, within 10

days after having been notified by the registrar or clerk of the court that the transcript of

the shorthand notes or mechanical, electronic or digital record has been completed,

apply to the court to correct any errors in the minutes of such proceedings or in the

transcript of such shorthand notes or mechanical, electronic or digital record and the

court may then correct any such errors.

(12) If, before the hearing of the application, all parties affected file a consent to the

corrections claimed, no costs of such application shall be allowed; otherwise, costs shall

be in the discretion of the court.

Adjournment and postponement

31. (1) The trial of an action or the hearing of an application or matter may be

adjourned or postponed by consent of the parties or by the court, either on application or

request or of its own motion.

(2) Where an adjournment or postponement is made sine die, any party may by

delivery of notice of reinstatement set down the action, application or matter for further

trial or hearing on a day generally or specially fixed by the registrar or clerk of the court,

not earlier than 10 days after delivery of such notice.

(3) Any adjournment or postponement shall be on such terms as to costs and

otherwise as the parties may agree to or as the court may order.
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32. (1) If a plaintiff or applicant does not appear at the time appointed for the trial

of an action or the hearing of an application, the action or application may be dismissed

with costs.

(2) If a defendant or respondent does not so appear, a judgment (not exceeding the

relief claimed) may be given against him or her with costs, after consideration of such

evidence, either oral or by affidavit, as the court deems necessary.

(3) The withdrawal or dismissal of an action or a decree of absolution from the

instance shall not be a defence to any subsequent action, but if a subsequent action is

brought for the same or substantially the same cause of action before payment of the

costs awarded on such withdrawal, dismissal or decree of absolution, the court may on

application, if it deems fit and if the said costs have been taxed and payment thereof has

been demanded, order a stay of such subsequent action until such costs shall be paid

and that the plaintiff shall pay the costs of such application.

Costs

33. (1) The court in giving judgment or in making any order, including any

adjournment or amendment, may award such costs as it deems fit.

(2) The costs of any application or order or issue raised by the pleadings may-

(a) be awarded by the court irrespective of the judgment in the action; or

(b) may be made costs in the action; or

(c) may be reserved to be dealt with on the conclusion of the action,

but if no order is made, such costs shall be costs in the action.

(3) Unless the court shall for good cause otherwise order, costs of interim orders

shall not be taxed until the conclusion of the action, and a party may present only one bill

for taxation up to and including the judgment or other conclusion of the action.

(4) Where a judgment or order for costs is made against two or more persons it shall,

unless the contrary is stated, have effect against such persons severally as well as

jointly.
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(5) (a) In district court civil matters, the scale of fees to be taken by attorneys as

between party and party shall-

(i) be that set out in Table A of Annexure 2 in addition to the necessary

expenses;

(ii) in relation to proceedings under section 65, 65A to 65M, inclusive,

and 72 of the Act and all matters ancillary thereto be that set out in

Parts I and II respectively of Table B of the said Annexure; and

(iii) in relation to proceedings under section 74 and 74A to 74W,

inclusive, of the Act and all matters ancillary thereto be that set out in

Part III of Table B of the said Annexure.

(b) The scale of fees referred to in paragraph (a) (iii) of this subruie shaii also be the

scale of fees to be taken between attorney and client in relation to proceedings under

section 74 and 74A to 74W, inclusive, of the Act.

(c) In regional court civil matters, including divorce or matrimonial matters, the scale

of fees to be taken by attorneys as between party and party shall be that set out in table

A of Annexure 2 in addition to the necessary expenses, scale C of Table A of Annexure

2 being applicable: Provided that the applicable scale of fees to be taken by attorneys as

between party and party in civil claims whose monetary value falls within the jurisdiction

of district courts shall be the one contained in paragraph (a) of this subrule,

notwithstanding such claims having been instituted in the regional court.

(6) Save as to appearance in open court without counsel, the fees in subrule (5) shall

be allowable whether the work has been done by an attorney or by his or her clerk, but

shall, except in the case of the fee referred to in paragraph 13 of the general provisions

under Table A of Annexure 2, be allowable only in so far as the work to which such fees

have been allocated has in fact and necessarily been done.

(7) The magistrate presiding over any civil proceedings which last for the period of a

quarter of an hour or longer, shall note on the record of the proceedings in respect of

each day thereof-

(a) the time of the day when the proceedings actually commenced and

actually ended; and
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(b) the time of the day of the commencement and conclusion of each

adjournment on that day.

(8) . The court may on request made at or immediately after the giving of judgment in

any contested action or application in which-

(a) is involved any difficult question of law or of fact; or

(b) the plaintiff makes two or more claims which are not alternative

claims; or

(c) the claim or defence is frivolous or vexatious; or

(d) costs have been reasonably incurred and in respect of which costs

there is no specific provision in these rules,

award costs on any scale higher than that on which the costs of the action would

otherwise be taxable: Provided that the court may give direction as to the manner of

taxation of such costs as may be necessary.

(9) When it is reasonable in any proceedings for a party to employ the services of an

attorney other than a local attorney, the court may on proof thereof, and if costs are

awarded to him or her, order that such costs shall include the reasonable travelling time,

travelling expenses and subsistence expenses of such attorney as determined by the

court: Provided that the court may order that the determination of such costs be done on

taxation by the registrar or clerk of the court.

(10) Where the court is of the opinion that at the hearing the party to whom costs are

awarded has occupied time unnecessarily or in relation to matters not relevant to the

issue, the court may disallow a proportionate part of the hearing fee payable to his or her

attorney or counsel.

(11) The court may in its discretion order that the whole of the costs of an action

(including the costs of any claim in reconvention) be paid by the parties in such

proportions as it may direct.

(12) Where the court is of the opinion that expense has been unnecessarily incurred

because of the successful party's failure to take a course which would have shortened

the proceedings and decreased the costs it shall award only such costs as would have

been incurred if the successful party had taken such course.
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(13) Where costs in convention and reconvention are awarded to different parties, the

registrar or clerk of the court shall on taxation subject to any order which has been made

by the court, allow each party to submit a bill of costs in respect of all costs and charges

incurred in instituting and defending the claim in convention and reconvention, and

defending the claim in convention and reconvention, respectively, and then to award the

successful parties a proportionate amount of their costs in accordance with the award

given by the court.

(14) (a) The costs of issuing any warrant of execution or arrest shall, where they

are payable by the party against whom the warrant is issued, be assessed by the

registrar or clerk of the court without notice and inserted in the warrant.

(b) The costs payable by the judgment debtor in respect of any proceedings under

section 65 or 65A to 65M inclusive, or 72 of the Act shall be inserted by the judgment

creditor or his or her attorney on the face or reverse side of any process issued under

either of those sections and assessed by the registrar or clerk of the court before issue.

(c) The registrar or clerk of the court may refuse to issue any process under section

65 or 65A to 65M, inclusive, or 72 of the Act in wl,ich the costs are not inserted or

inserted but not according to tariff.

(15) Where costs or expenses are awarded to any party by the court, otherwise than

by a judgment in default of the defendant's delivery of notice of intention to defend or on

the defendant's consent to judgment before the time for such notice has expired, the

party to whom such costs or expenses have been awarded shall deliver a bill of such

costs or expenses and give at least 5 days' notice of taxation for an hour to be fixed

(generally or specially) by the registrar or clerk of tile court and he or she may include in

such bill all such payments as have been necessarily and properly made by him or her.

(16) After subrule (15) has been complied with the registrar or clerk of the court shall

tax and allow the relevant costs and expenses: Provided that witness fees shall not be

allowed in taxation unless properly vouched for.

(17) (a) Where more than one-fourth of the bill (excluding expenses) is taxed off,

the party presenting the bill shall not be allowed any costs of taxation.

(b) Where a party to whom a bill of costs is presented makes a written offer of

payment in respect of such costs, and such offer is refused, the party presenting the bill
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shall not be allowed any costs of taxation if the bill is taxed in an amount which is smaller

than the amount of the offer.

(18) Where a bill of costs as between attorney and client is required to be taxed,

taxation shall take place on at least 5 days' notice thereof to the attorney or client,

whether or not an action therefor is pending: Provided that, notwithstanding the

provisions of subrule (3), a bill of costs as between attorney and client may be taxed at

any time after termination of the mandate.

(19) Where liability for costs is determined without judgment of the court by virtue of

the provisions of these rules or by a settlement recorded in terms of rule 27 (8), such

costs shall be taxable by the registrar or clerk of the court as if they had been awarded

by the court.

(20) On failure of a party giving notice of taxation to appear at the appointed time for

taxation, such bill of costs may be taxed in his or her absence but such party shall not be

allowed any costs of taxation.

(21) If a party consents to pay the costs of another party, the registrar or clerk of the

court shall, in the absence of an order of the court, tax such costs, as if they had been

awarded by the court.

(22) Value added tax may be added to all costs, fees, disbursements and tariffs in

respect of which value added tax is chargeable.

Fees of the sheriff

34. (1) The fees and charges to be taken by a sheriff who is an officer of the

Public Service shall be those prescribed in Part I of Table C of Annexure 2 and in the

case of any other sheriff those prescribed in Part II of the said Table and Annexure.

(2) Every account of fees or charges furnished by a sheriff shall contain the following

note:

"You may require this account to be taxed and vouched before payment.".

(3) (a) Any party having an interest may by notice in writing require the fees and

charges claimed by or paid to the sheriff to be taxed by the registrar or clerk of the court,

and may attend on such taxation.
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(b) Upon a taxation referred to in paragraph (a) the sheriff shall vouch to the

satisfaction of the registrar or clerk of the court all charges claimed by him or her.

(C) A fee for the attending of the taxation shall be allowed-

(i) to the sheriff if the sheriffs fees or charges are taxed and passed in full, as

allowed for in Table C; and

(ii) to the interested party concerned if the sheriffs fees or charges are taxed

but not passed in full, on the same basis as the fee allowed to the sheriff

under subparagraph (i).

Review of taxation

35. (1) Any interested party may, within 15 days after he or she has knowledge

thereof, bring before a judicial officer for review-

(a) the costs and expenses claimed in any undefended action;

(b) the assessment by the registrar or clerk of the court of any costs and

expenses;

(c) the taxation by the registrar or clerk of the court of any costs awarded

in any action or matter; or

(d) the taxation by the registrar or clerk of the court of any fees or

charges of the sheriff.

(2) A review in terms of subrule (1) shall be on 10 days' notice to the party entitled to

receive or liable to pay such costs and expenses or to the sheriff, as the case may be.

(3) Any party dissatisfied with the decision of the judicial officer as to any item or part

of an item which was objected to before the registrar or clerk of the court, may, after

notice to the other party, within 10 days of the decision require the judicial officer to state

a case for the decision of a judge, which case shall embody all relevant findings of fact

by the judicial officer: Provided that, save with the consent of such officer, no case shall

be stated where the total of the amounts which he or she has disallowed or allowed, as

the case may be, and which the dissatisfied party seeks to have allowed or disallowed,

respectively, is less than R1000.
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(4) Any party may within 10 days after the judicial officer has stated a case in terms

of subrule (3) submit contentions in writing to the judicial officer.

(5) The judicial officer shall lay the case together with the written contentions

submitted and his or her own report not later than 15 days after receipt of such

contentions, before a judge of the court of appeal who may then-

(a) decide the matter upon the case and contentions so submitted,

together with any further information which he or she may require

from the judicial officer; or

(b) decide if after hearing the parties or their counselor attorneys in

chambers; or

(c) refer the case for decision to the court of appeal.

(6) Tile judge or the court deciding a matter in terms of subrule (5) may make such

order as he or she or it deems fit, including an order that the unsuccessful party shall pay

to the opposing party a sum fixed by the judge or the court as costs.

Process in execution

36. (1) The process for the execution of any judgment for the payment of money,

for the delivery of property whether movable or immovable, or for ejectment shall be by

warrant issued and signed by the registrar or clerk of the court and addressed to the

sheriff.

(2) A process issued under subrule (1) may be sued out by any person in whose

favour any such judgment shall have been given, if such judgment is not then satisfied,

stayed or suspended.

(3) A process issued under subrule (1) may at any time, on payment of the fees

incurred, be withdrawn or suspended by notice to the sheriff by the party who has sued

out such process: Provided that a request in writing made from time to time by such

party to defer execution of such process for a definite period not being longer than one

month shall not be deemed to be a suspension.

(4) Any alteration in a process issued under subrule (1) shall be initialled by the

registrar or clerk of the court before it is issued by him or her.
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(5) The registrar or clerk of the court shall at the request of a party entitled thereto

reissue process issued under subrule (1) without the court having sanctioned the

reissue.

(6) Any process issued under subrule (1) shall be invalid if a wrong person is named

therein as a party, but no such process shall be invalid merely by reason of the

misspelling of any name therein, or of any error as to date.

(7) Except where judgment has been entered by consent or default, process in

execution of a judgment shall not be issued without leave of the court applied for at the

time of granting the judgment, before the day following that on which the judgment is

given.

Second or further warrants or emoluments attachment orders or garnishee orders

37. (1) Where any warrant or emoluments attachment order or garnishee order

has been lost or mislaid, the court mayan the application of any interested party and

after notice to any person affected thereby, authorise the issue of a second or further

warrant or emoluments attachment order or garnishee order, as the case may be, on

such conditions as the court may determine and may make such order as to costs as it

may deem fit.

(2) Notice of an application in terms of subrule (1) shall be on not less than 5 days'

notice and shall state the reasons for the application.

(3) Sub-rules (1) to (6), inclusive, of rule 36 shall mutatis mutandis apply to any

warrant or emoluments attachment order or garnishee order authorised by the court in

terms of subrule (1) and in addition such warrant or garnishee order shall clearly be

endorsed as follows:

"This second or further warrant .... (describe nature of warrant) of emoiuments

attachment order or garnishee order (as the case may be) was authorised by the court

on ..... and replaces any warrant .... (describe nature of warrant) or emoluments

attachment order or garnishee order (as the case may be) instead of which it is issued or

reissued".

(4) (a) When any warrant or emoluments attachment order or garnishee order

which has been replaced by a warrant or emoluments attachment order or garnishee
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order issued in terms of subrule (1) becomes available it shall immediately be cancelled

by the registrar or clerk of the court by endorsing across the face thereof between two

parallel transverse lines the foliowing words:

"Cancelled. Fresh warrant .... (describe nature of warrant) or emoluments attachment

order or garnishee order (as the case may be) issued in terms of an order of the court

dated .... ".

(b) An endorsement in terms of paragraph (a) shall be signed and dated by the

registrar or clerk of the court.

(5) The fact that a second or further warrant or emoluments attachment order or

garnishee order has been issued and the date and amount thereof shall be endorsed on

the record of the case by the registrar or clerk of the court.

Security by judgment creditor

38. (1) Where the sheriff is in doubt as to the validity of any attachment or

contemplated attachment, he or she may require that the party suing out the process in

execution shall give security to indemnify him or her.

(2) Unless the summons commencing the action has been served upon the

defendant personally or he or she has delivered notice of intention to defend or notice of

attachment has been given to him or her personally-

(a) if any property corporeal or incorporeal is attached in execution, the

execution creditor shall, at least 10 days before the day appointed for

the sale of such property give security to the satisfaction of the sheriff

for the payment to the execution debtor if such attachment be set

aside of any sum which the execution debtor may in law be entitled to

recover from the execution creditor for damages suffered by reason

of such attachment or of any proceedings consequent thereon; and if

security be not given the attachment shall cease to have effect:

Provided that the execution debtor may by endorsement to that effect

on the warrant of execution dispense with the giving of security under

this rule; or
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(b) if moneys are received by the sheriff under any form of execution

otherwise than as the proceeds of the sale in execution of property in

respect of the attachment of which security has been given in terms

of paragraph (a), such moneys shall not be paid to the execution

creditor until he or she has given security for the restitution of the full

amount received by the sheriff if the attachment be thereafter set

aside: Provided that the execution debtor may in writing over his or

her signature dispense with the giving of such security.

(3) The prescribed fee for security given under this rule shall without taxation be

recoverable as part of the costs of execution.

(4) Any surety bond or other document of security given in terms of this rule may be

sued upon by the execution debtor without formal transfer thereof to him.

(5) This rule shall not apply where the party suing out the process in execution or the

execution creditor is a Minister, a Deputy Minister or a Provincial Premier, in his or her

official capacity, the State or a provincial government.

General provisions regarding execution

39. (1) Unless otherwise ordered by the court, the costs and expenses of issuing a

warrant and levying execution shal! be a first charge on the proceeds of the property

sold in execution and may so far as such proceeds are insufficient be recovered from the

execution debtor as costs awarded by the court.

(2) (a) Subject to any hypothec existing prior to attachment, all warrants of

execution lodged with any sheriff appointed for a particular area or any other sheriff on

or before the day immediately preceding the date of the sale in execution shall rank pro

rata in the distribution of the proceeds of the goods sold in execution.

(b) The sheriff conducting a sale in execution shall not less than 10 days prior to the

date of sale forward a copy of the notice of sale to all other sheriffs appointed for the

area in which he or she has been instructed to conduct a sale in respect of the attached

goods.

(c) The sheriff conducting a sale in execution shall accept from all other sheriffs

appointed for that area or any other sheriff a certificate listing any attachment that has
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been made and showing the ranking of creditors in terms of warrants in the possession

of those sheriffs.

(3) (a) Withdrawal of attachment shall be effected by note made and signed by

the sheriff on the warrant of execution that the attachment is withdrawn, stating the time

and date of the making of such note.

(b) The sheriff shall give notice in writing of a withdrawal of attachment and of the

time and date thereof to the execution creditor, the execution debtor, all other sheriffs

appointed for that area or any other sheriff who has submitted a certificate referred to in

subrule (2)(c) and to any other person by whom a claim to the property attached has

been lodged with him or her: Provided that the property shall not be released from

attachment for a period of four months if a certificate referred to in subrule (2)(c) or an

unsatisfied warrant of execution lodged under subrule (2) remains in the hands of the

sheriff.

(4) If any property attached in execution is claimed by any third party as his or her

property or any third party makes any claim to the proceeds of property so attached and

sold in execution, the sheriff shall, subject to subrule (5), deal with such matter as

provided in rule 44.

(5) Notwithstanding a claim to property referred to in subrule (4) by a third party the

sheriff shall attach such property if he or she has not yet done so and the property shall

remain under atiachment pending the outcome of interpieader proceedings unless

sooner released from attachment upon order of the court or othenNise, and rule 41 (7)

shall mutatis mutandis apply to property so attached.

(6) (a) On completion of any sale in execution of property, whether movable or

immovable, the sheriff shall attach to his or her return a vendue roll showing details of

the property sold, the prices realised, and, where known, the names and addresses of

the purchasers and an account of the distribution of the proceeds and shail send a copy

of such vendue roll to all other sheriffs appointed for that area who have submitted

certificates referred to in subrule (2)(c).

(b) Where a warrant of execution has been lodged with the sheriff conducting a sale

in execution by any other sheriff referred to in sub-rule (2)(a), the sheriff conducting the

sale shall make payment in terms of a distribution account to any sheriff who submitted a

certificate referred to in subrule (2)(c) in respect of that sale.



80 No. 33487 GOVERNMENT GAZETIE, 23 AUGUST 2010

78

(c) Payment in terms of a distribution account shall only be made after tile

distribution account has lain for inspection for a period of 15 days after the sheriff who

has lodged a warrant of execution with the sheriff who conducted the sale, has received

a copy of the distribution account.

(7) No sheriff or person on behalf of the sheriff shall at a sale in execution purchase

any of the property offered for sale either for himself or herself or for any other person.

Execution against a partnership

40. (1) Where a judgment debtor is a partner in a firm and the judgment is against

him or her for a ssparate debt, the court may, after notice to the judgment debtor and to

his or her firm, appoint the sheriff as receiver to receive any moneys payable to the

judgment debtor in respect of his or her interests in the partnership.

(2) An appointment in terms of subrule (1) shall, until the judgment debt is satisfied,

operate as an attachment of the interest of the judgment debtor in the partnership assets

and the sheriff so appointed shall notify all other sheriffs appointed for that area of such

appointment.

(3) Where a judgment is against a firm, the partnership property shall first be

exhausted, so far as it is known to the judgment creditor, before the judgment is

executed against the separate property of the partners.

Execution against movable property

41. (1) (a) The sheriff shall, upon receiving a warrant directing him or her to

levy execution on movable property, repair to the residence, place of employment or

business of the execution debtor or to another place pointed out by the execution

creditor where movable property is to be attached as soon as circumstances permit, and

there demand payment of the judgment debt and costs or else require that so much

movable property be pointed out as the said sheriff may deem sufficient to satisfy the

warrant, and if such last-mentioned request be complied with the sheriff shall make an

inventory and valuation of such property.
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(b) If the property pointed out in terms of paragraph (a) is insufficient to satisfy the

warrant, the sheriff shall nevertheless proceed to make an inventory and valuation of so

much movable property as may be pointed out in part execution of the warrant.

(c) If the execution debtor does not point out any property as required in terms of

subrule (1), the sheriff shall immediately make an inventory and valuation of so much of

the movable property belonging to the execution debtor as he or she may deem

sufficient to satisfy the warrant or of so much of the movable property as may be found in

part execution of the warrant.

(d) If on demand the execution debtor pays the judgment debt and costs, or part

thereof, the sheriff shall endorse the amount paid and the date of payment on the

original and copy of the warrant, which endorsement shall be signed by him or her and

counter-signed by the execution debtor or his or her representative.

(2) So far as may be necessary to the execution of any warrant referred to in subrule

(1), the sheriff may open any door on any premises, or of any piece of furniture, and if

opening is refused or if there is no person there who represents the person against

whom such warrant is to be executed, the sheriff may, if necessary, use force to that

end.

(3) The sheriff shall exhibit the original warrant of execution and shall hand to the

execution debtor or leave on the premises a copy thereof.

(4) As soon as the requirements of this rule have been complied with by the sheriff,

the goods inventoried by him or her shall be deemed to be judicially attached.

(5) The sheriff shall hand a copy of an inventory made under this rule, signed by

himself or herself to the execution debtor or leave the same on the premises, which copy

shall have subjoined thereto a notice of the attachment.

(6) Where specie and documents are found and attached, the number and kinds

thereof shall be specified in the inventory and any such specie or documents shall

thereupon be sealed and removed to the office of the sheriff where it shall be safely

stored.

(7) (a) The execution creditor or his or her attorney shall, where movable property,

other than specie or documents, has been attached, after notification of such

attachment, instruct the sheriff in writing, whether the property shall be removed to a

G 10-083132-6
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place of security or left upon the premises in the charge and custody of the execution

debtor or in the charge and custody of some other person acting on behalf of the sheriff:

Provided that the execution creditor or his or her attorney may, upon satisfying the

registrar or clerk of the court, who shall endorse his or her approval on the document

containing the instructions, of the desirability of immediate removal upon issue of the

warrant of execution, instruct the sheriff in writing, to remove immediately from the

possession of the execution debtor all or any of the articles reasonably believed by the

execution creditor to be in the possession of the execution debtor.

(b) In the absence of any instruction under paragraph (a), the sheriff shall leave the

movable property, other than specie or documents, on the premises and in the

possession of the person in whose possession the said movable property is attached.

(c) Where a sheriff is instructed to remove the movable property, he or she shall do

so without any avoidable delay, and he or she shall in the mean time leave the same in

the charge or custody of some person who shall have the charge or custody in respect of

the goods on his or her behalf.

(d) Any person in whose charge or custody movable property which has been

attached, has been left, shall not use, let or lend such property, or permit it to be used,

let or lent, nor shall he or she in any way do anything which will decrease its value and, if

the property attached shall have produced any profit or increase, the custodian shall be

responsible for any such profit or increase in like manner as he or she is responsible for

the property originally attached.

(e) If a person in whose charge or custody movable property has been left, other

than the execution debtor, makes a default in his or her duty he or she shall not be

entitled to recover any remuneration for his or her charge and custody.

(f) (i) Unless an order of court is produced to the sheriff requiring him or her to

detain any movable property under attachment for such further period as may be

stipulated in such order, the sheriff shall, if a sale in respect of such property is not

pending, release from attachment any such property which has been detained for

a period exceeding four months.

(ii) If such order was made on application made ex parte, such order shall not

be subject to confirmation.
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(iii) In the event of a claimant lodging an interpleader claim with the sheriff in

accordance with rule 44, the period of four months referred to in paragraph (i)

shall be suspended from the date on which the claimant delivers his or her

affidavit to the sheriff until the final adjudication of the interpleader claim, including

any review or appeal in respect of such interpleader claim.

(8) (a) Any movable property sold in execution of process of the court shall be

sold publicly and for cash by the sheriff who removed the goods in terms of subrule

(7)(b) or, with the approval of the magistrate, by an auctioneer or other person appointed

by the sheriff, to the highest bidder at or as near to the place where the same was

attached or to which the same had been so removed as aforesaid as may be

advantageous for the sale thereof.

(b) The execution creditor shall, after consultation with the sheriff, prepare a notice of

sale and furnish two copies thereof to the sheriff in sufficient time to enable one copy to

be affixed not later than 10 days before the day appointed for the sale on the notice

board or door of the court-house or other public building in which the said court is held

and the other at or as near as may be to the place where the said sale is actually to take

place.

(c) If in the opinion of the sheriff the value of the goods attached exceeds R5 000 he

or she shall indicate some local or other newspaper circulating in the district and require

the execution creditor to publish the notice of sale in that newspaper not later than 10

days before the date appointed for the sale in addition to complying with paragraph (b)

and to furnish him or her with a copy of the edition of the paper in which the publication

appeared not later than the day preceding the date of sale.

(9) The day appointed for a sale in execution shall be not less than 15 days after

attachment: Provided that where the goods attached are of a perishable nature, or with

the consent of the execution debtor, the court may, upon application, reduce any period

referred to in this subrule or subrule (8) to such extent and on such conditions as it may

deem fit.

(10) A sale in execution shall be stopped as soon as sufficient money has been raised

to satisfy the said warrant and any warrant referred to in rule 39(2) and the costs of the

sale.
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(11) (a) Should the sheriff have a balance in hand after satisfaction of the claim of

the execution creditor and of all warrants of execution lodged with him or her on or

before the day immediately preceding the date of the sale and of aii costs he or she shaii

pay the same to the execution debtor if he or she can be found, otherwise he or she

shall pay such balance into court.

(b) The balance paid into court in terms of paragraph (a), if not disposed of before

the expiration of three years, shall be paid into the State Revenue Fund after three

months' notice of such intention has been given to the persons concerned, whereafter

any application for the refund of such balance shall be directed to the State Revenue

Fund by a person concerned.

Execution against movable property (continued)

42. (1) Where the property attached in execution is a lease or a bill of exchange,

promissory note, bond or other security for the payment of money-

(a) attachment shall not be complete until after notice to the lessor,

lessee or person liable on the bill of exchange or other security, as

the case may be; and

(b) the attachment shall not be valid unless and until the instrument in

question is taken possession of by the sheriff and notice has, in the

case of a registered lease or bond, been given to the registrar of

deeds concerned.

(2) Where the movable property sought to be attached is the interest of the execution

debtor in property pledged, leased or sold under a suspensive condition to or by a third

person or is under the super./ision or control of a third person-

(a) attachment shall be effected by service by the sheriff on the

execution debtor and on such third person of notice of the attachment

with a copy of the warrant of execution, which service may be

effected as if such notice was a summons: Provided that where

service cannot be effected in any manner prescribed the court may

make an order allowing service to be effected in the manner stated in

the order; and
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(b) the sheriff may, upon exhibiting the original of such warrant of

execution to the pledgee, lessor, lessee, purchaser, seller or such

other third person, enter upon the premises where such property is

and make an inventory and valuation of the said property.

(3) The method of attachment of property under section 32 of the Act shall mutatis

mutandis be the same as that of attachment in execution.

Execution against immovable property

43. (1) A warrant of execution against immovable property shall contain a full and

complete description of the nature and situation (including the address) of the

immovable piOperty to enable it to be traced and identified by the sheriff, and shaii be

accompanied by sufficient information to enable the sheriff to give effect to the provisions

of subrule (2).

(2) (a) The mode of attachment of immovable property shall be by notice by the

sheriff served in like manner as a summons together with a copy of the warrant of

execution upon the execution debtor as owner thereof, upon the registrar of deeds or

other officer charged with the registration of such immovable property, upon all

registered holders of bonds (other than the execution creditor) registered against the

property attached and, if the property is in the occupation of some person other than the

execution debtor, also upon such occupier, and upon the local authority in whose area

the property is situated.

(b) If the period of attachment is extended as referred to in section 66(5) of the Act,

notice of such extension shall be given to the persons referred to in paragraph (a) in the

manner referred to in that paragraph.

(c) If the attachment of immovable property lapses in terms of section 66(4) or section

66(5) of the Act, the Sheriff shall notify the persons who are entitled to receive notice in

terms of paragraph (a) that such attachment has lapsed.

(3) After the attachment of immovable property the sheriff shall ascertain and record

whether the property is subject to any claim preferent to that of the execution creditor

and, if that be the case, he or she shall thereupon notify the execution creditor of the
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existence of any such claim to enable the latter to give notice in terms of section 66(2) of

the Act.

(4) The sheriff may by notice, served in like manner as a summons, require the

execution debtor to deliver to him or her all documents in his or her possession or under

his or her control relating in any way to his or her title to attached immovable property.

(5) Where attached immovable property is situate in a district other than that in which

the judgment was given, the party requiring execution shall forward the warrant of

execution to a sheriff of the court of the district in which the property is situate, who shall

proceed to attach the property in the manner provided in this rule.

(6) (a) The sheriff shall appoint a day and place for the sale of attached

immovable property which day shall, except by special leave of the court, be not less

than one month after service of the notice of attachment.

(b) The execution creditor shall, after consultation with the sheriff, prepare a notice of

sale containing a short description of the attached immovable property and its situation,

the date, time and place for the holding of the [;ale and the material conditions thereof

and furnish the sheriff with as many copies of the said notice as he or she may require.

(c) Tile execution creditor shall publish a notice prepared in terms of paragraph (b)

once in a newspaper registered with the Audit Bureau of Circulations of South Africa

circulating in the district in which the immovable property is situated and in the

Government Gazette not less than 5 days and not more than 15 days before the date of

the sale and provide the sheriff, by hand or by facsimile, with one photocopy of each of

the notices published in the newspaper and the Government Gazette, respectively, or, in

the case of the Government Gazette, the number of the Government Gazette in which

the notice was published.

(d) Not less than 10 days prior to the date of the sale in execution of immovable

property the sheriff shall forward by registered post a copy of the notice of sale prepared

in terms of paragraph (b) to every execution creditor who has lodged a warrant of

execution and to every mortgagee in respect of the immovable property whose address

is reasonably ascertainable.

(e) Not later than 10 days before the day appointed for a sale in execution of

immovable property the sheriff shall affix one copy of the notice of the sale on the notice

board or door of the court-house or other public building in which the said court is held
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and one copy at or as near as may be to the place where the said sale is actually to take

place.

(7) (a) The conditions of sale for a sale in execution of immovable property shall

be prepared by the execution creditor and shall, inter alia, provide for payment by the

purchaser of interest on the purchase price from the date of sale of the property to date

of payment of the purchase price.

(b) The execution creditor shall not less than 20 days prior to the appointed date of a

sale in execution of immovable property, deliver two copies of the conditions of sale to

the sheriff and one copy thereof to each person who may be entitled to notice of the

sale.

(c) Any interested party may not less than 15 days prior to the appointed date of a

sale in execution of immovable property, upon 24 hours' notice to such other persons as

may have received a copy of such conditions of sale and to the execution creditor, apply

to a judicial officer for a modification of such conditions of sale and such judicial officer

may make such order as he or she may deem fit.

(8) The execution creditor may appoint the conveyancer for the purposes of transfer

of immovable property sold in execution.

(9) (a) The execution creditor or any person having an interest in the due and

proper realisation of attached immovable property may, by notice given to the sheriff

within 15 days after attachment, but subject to the provisions hereinafter contained,

require that such property shall be sold by an auctioneer in the ordinary course of

business and may in such notice nominate the auctioneer to be employed.

(b) (i) Where a notice in terms of paragraph (a) is given by any person other than

the execution creditor, such notice shall be accompanied by the deposit of a sum

sufficient to cover the additional expense of sale by an auctioneer in the ordinary

course of business, and in default of such a deposit such notice shall be void.

(ii) A notice in terms of paragraph (a) shall lapse if in fact the services of an

auctioneer are not obtainable.

(iii) If after satisfying the claim of the execution creditor and all warrants of

execution lodged with the sheriff on or before the day immediately preceding the
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date of the sale and all costs there are surplus proceeds of such property, such

deposit shall be returned to the depositor, but if there is not such a surplus such

deposit shall, as far as may be necessary, be applied in payment of the

auctioneer's fees and expenses.

(c) If two or more notices in terms of paragraph (a) are given, the first shall have the

preference.

(10) A sale in execution of immovable property shall be by public auction without

reserve and the property shall, subject to the provisions of section 66(2) of the Act and to

the other conditions of sale, be sold to the highest bidder.

(11) A sale in exesution of immovable property shall be held at a place deemed fit by

the sheriff or, for good cause shown, at such other place as the magistrate may

determine.

(12) Where immovable property is situate in a district other than that in which the

judgment was given, the sale in execution of the property shall be effected by a sheriff of

the court of the district in which it is situate in the manner provided in this rule.

(13) The sheriff shall give tr·ansfer of immovable property sold in execution to the

purchaser against payment of the purchase money and upon performance of the

conditions of sale and may for that purpose do anything necessary to effect registration

of transfer, and anything so done by him or her shall be as valid and effectual as if he or

she were the owner of the property.

(14) (a) Subject to paragraph (b), all moneys in respect of the purchase price of

immovable property sold in execution shall be paid to the sheriff of the court and not to

the execution creditor or any other person on his or her behalf, and the sheriff shall

retain such moneys in trust until transfer has been given to the purchaser.

(b) The sheriff shall as soon as possible after the sale in execution of immovable

property prepare in order of preference as provided in this rule, a plan of distribution of

the purchase money received and such plan shall lie in his or her office for inspection of

persons having an interest therein for a period of 15 days after the date of sale, unless

all such persons inform the sheriff before the expiration of that period in writing that they

have no objection to such plan, and a copy thereof shall be lodged with the registrar or
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clerk of the court and with any other sheriff who submitted a certificate referred to in rule

39(2)(c).

(c) After deduction from the purchase money of the costs of execution, the following

shall be the order of preference:

(i) The claims of any creditors ranking in priority to the judgment debt in their

legal order of preference;

(ii) the claim of the execution creditor to the extent of his judgment plus costs

and the claims of other execution creditors who have lodged warrants of execution

in terms of rule 39(2) plus costs; and

(iii) the claims of creditors secured in respect of that property in their legal order

of preference.

(d) Any person having an interest in a plan prepared in terms of paragraph (b) and

objecting thereto shall, within a period of 10 days after the expiration of the period

referred to in paragraph (b), give notice in writing to the sheriff, the registrar or clerk of

the court and all other persons having an interest therein of the particulars of his

objection and may, if the grounds for his or her objection are not removed within 15 days

after the expiration of the first-mentioned period, bring such plan before the court for

review.

(e) A review under paragraph (d) shall be on 5 days' notice to the persons mentioned

in that paragraph: Provided that if such notice is not given within 20 days after the

expiration of the period of 15 days mentioned in that paragraph, the objection will be

deemed to be withdrawn.

(f) The court, on review, may hear and determine the matter in dispute in a summary

manner and may thereafter amend or confirm the plan of distribution or may make such

order as it may deem fit.

(g) If-

(i) no objection be lodged to a plan of distribution; or

(ii) the persons having an interest signify their concurrence therewith; or

(iii) an objection be lodged to such plan and notice in accordance with the

proviso in paragraph (e) be not duly given; or
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(iv) the plan be amended or confirmed on review,

the sheriff shall payout the moneys retained by the sheriff in trust in terms of

paragraph (a) in accordance with the plan of distribution, and any surplus shall,

subject to section 71 of the Act, be paid to the execution debtor, if he or she can

be found: Provided that if the sheriff is an officer of the Public Service and has

certified that-

(aa) no objection has been lodged against such plan; or

(bb) all the persons having an interest therein have informed him or her

that they have no objection; or

(cc) an oejection has been lodged against such plan and notice in

accordance with the proviso in paragraph (e) has not been given; or

(dd) the plan has been amended in accordance with an order of the court

or has been confirmed on review,

such amount shall be paid out by the sheriff or any person authorised thereto by

him or her in accordance with the plan of distribution so certified.

(h) Rule 41 (11) shall, subject to section 71 of the Act, mutatis mutandis apply to any

surplus amount not paid out to an execution debtor under paragraph (g).

(15) The sheriff shall, when notifying the result of the execution in terms of rule 8 (3)

(a), also show the disposal of the amount recovered by him or her, and the notification to

the registrar or clerk of the court shall be supported by a receipt for every amount paid

out by him or her.

Enforcement of foreign civil judgments

43A. (1) Whenever a certified copy of a judgment referred to in section 3(1) of the

Enforcement of Foreign Civil Judgments Act, 1988 (Act No. 32 of 1988), is filed with the

registrar or clerk of the court in the Republic, such registrar or clerk of the court shall

register that judgment by numbering it with a consecutive number for the year during

which it is filed and by noting the particulars in respect of the judgment referred to in

paragraphs (a), (b) and (c) of the said section on the case cover.
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(2) A judgment creditor shall, together with the certified copy of a judgment referred

to in subrule (1)-

(a) file an affidavit made by himself or herself or by somebody else who

can confirm the following facts stating-

(i) the amount of interest due, the appropriate rate of interest and

how the amount of interest has been calculated; and

(ii) whether any amount has been paid by the judgment debtor

since judgment, and, if so, whether such amount has been

deducted from the capital amount of the judgment debt or from

the interest or costs, as the case may be; and

(b) if any arnount payabie under the judgment is expressed in a currency

other than the currency of the Republic, file a certificate issued by a

banking institution registered in terms of section 4 of the Banks Act,

1965 (Act No. 23 of 1965), stating the rate of exchange prevailing at

the date of the judgment.

(3) A notice issued in terms of section 3(2) of the Enforcement of Foreign Civil

Judgments Act, 1988 (Act No. 32 of 1988), shall contain-

(a) the consecutive number referred to in subrule (1);

(b) the date on which the judgment was registered;

(c) the balance of the amount payable under the judgment;

(d) the taxed costs awarded by the court of the designated country;

(e) the interest, if any, which by the law or by order of the court of the

designated country concerned is due on the amount payable under

the judgment up to the time of registration of the judgment;

(f) the reasonable costs of and incidental to the registration of the

judgment, including the costs of obtaining a certified copy of the

jUdgment;

(g) the names of the parties concerned; and

(h) the name of the court where the judgment was given.
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44. (1) (a) Where any third party (hereinafter in this subrule referred to as the

"applicant") has in his or her custody or possession property to which two or more

persons (hereinafter in this rule referred to as the "claimants") make adverse claims the

applicant may sue out a summons in the form prescribed for that purpose in Annexure 1

calling upon the claimants to appear and state the nature and particulars of their claims

and have such claims adjudicated upon.

(b) If the property in question consists of money, the applicant shall when suing out

the summons pay the amount thereof into court.

(c) The applicant shall annex to a summons referred to in paragraph (a) an affidavit

setting out that -

(i) he or she claims no interest in the subject matter in dispute other

than for charges or costs;

(ii) he or she is not colluding with any of the claimants; and

(iii) in the case of property other than money paid into court in terms of

paragraph (b), he or she is willing to deal with the property as the

court may direct.

(2) (a) Where any person other than the execution debtor (hereinafter in this

subrule referred to as the "claimant") makes any claim to or in respect of property

attached by the sheriff in execution of any process of the court or where any such

claimant makes any claim to the proceeds of property so attached and sold in execution

the sheriff shall require from such claimant to lodge an affidavit in triplicate with the

sheriff within 10 days from the date on which such claim is made, setting out-

(i) the claimant's full names, identity number and occupation;

(ii) the claimant's residential address and business address or address

of employment; and

(iii) the nature and grounds of his or her claim substantiated by any

relevant evidence.

(b) (i) Within 15 days after the date on which the claim is made the sheriff shall

notify the execution creditor and all other sheriffs appointed for that area who

have submitted certificates referred to in rule 39(2)(c) of the claim.
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(ii) Simultaneously with the notice referred to in subparagraph (i), the sheriff

shall deliver one copy of the claimant's affidavit to the execution creditor and one

to the execution debtor.

(c) (i) The execution creditor shall, within 10 days of receipt of notice of the

claimant's claim and affidavit, advise the sheriff in writing whether he or she admits or

rejects the claimant's claim.

(ii) If the execution creditor gives the sheriff notice within the period stated in

paragraph (i) that he or she admits the claim, he or she shall not be liable for any costs,

fees or expenses afterwards incurred and the sheriff may withdraw from possession of

the property claimed.

(3) (a) If the execution creditor gives the sheriff notice that he or she rejects the

claim, the sheriff shall within 10 days from date of such notice prepare and issue out a

summons in the form prescribed for that purpose in Annexure 1 calling upon the claimant

and the execution creditor to appear on the date specified in the summons to have the

claim of the claimant adjudicated upon.

(b) The sheriff shall notify all other sheriffs appointed for that area who have

submitted certificates referred to in rule 39(2)(c) of the date specified in the summons

sued out under paragraph (a) and of the judgment of the court.

(c) The registrar or clerk of the court shall sign and issue the summons.

(4) If any claimant does not appear in pursuance of any summons sued out under this

rule or appears but fails or refuses to comply with any order made by the court after his

or her appearance, the court may make an order declaring him or her and all persons

thereafter claiming under him or her barred from making any claim in respect of the

subject matter referred to in the summons against the applicant or the sheriff.

(5) If any claimant referred to in this rule appears in pursuance of any summons sued

out under this rule, the court may-

(a) order him or her to state, orally or in writing on oath or othervvise, as

the court may deem expedient, the nature and particulars of his or

her claim;

(b) order that the matters in issue shall be tried on a day to be appointed

for that purpose and, if any such claimant is a claimant referred to in
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