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3.1.1 Legal framework applicable to the Applicant lEAP 

LEGISLATION REQUIREMENTS IMPLICATIONS 

The EIA Regulations 

GN No. R. 385 of The purpose of the EIA Regulations from the Applicant's point of view is to 
21 April 2006 set out the steps that the Applicant must take, and the time frames within 

which the Applicant must take them, before an application for authorisation 
can be considered and granted or refused. 

Regulation 17 Appointment of an EAP The steps which an Applicant must take include the appointment of an EAP 
to manage the application process. For the purposes of the EIA regulations 
the role of the EAP and Applicant become virtually synonymous. 

Regulation 15 Combined applications Where two or more activities will occur on one site or more than one activity 
of the same type will occur on two or more sites, the Applicant must follow 

I the steps in regulation 15. I 

Regulations 37 Conditions of approval The Applicant (as distinct from the EAP), is required to ensure that the 
and 38 read with conditions subject to which the application is granted are met, both during 
regulation 81 the construction phase and once the listed activity commences. (For 

instance, as a condition of authorisation, the Applicant may have to provide 
periodic audit reports, indicating the current level of compliance and 
describing any action that may need to be taken to mitigate the effects of 
any non-compliance.)29 The Regulations therefore also ensure that 
compliance by holders of environmental authorisations with environmental 
conditions imposed on them is monitored and can be enforced using 
powers in NEMA. Failure to comply with a condition is a criminal offence. 3O 

Chapter 4 Amendments An Applicant may apply for an authorisation to be amended. 31 If the 
amendment is non-substantive, then the Applicant can expect the authority 
to decide on the application promptly. If it appears to be a substantive 
amendment and it appears that public participation is warranted, the 
Applicant must undertake a public participation process. If it appears that 
there will be a significant impact on the environment, then the Applicant 
may be directed to submit an entirely new application.32 

Chapter 5 Exemptions An Applicant who wishes to apply for an exemption from a provision of the 
regulations must follow the steps prescribed in Chapter 5. An applicant 
may be exempted from a provision relating to the PPP only if the rights or 
interests of other parties are unlikely to be adversely affected. 

Chapter 7 Appeals An Applicant may appeal, either against the refusal to grant an 
authorisation or against the conditions upon which the authorisation was 
granted. The Applicant must comply with the procedures and time-frames 
set out in Chapter 7. 

29 Regulation 38. 
30 Regulation 81. 
31 Regulation 40. 
32 Regulation 42. 
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Water availability will be one of 
several factors that the DEA 
would consider when 
determining whether to authorise 
or refuse the development. The 
DWA WOUld, however, make the 
decision based on matters 
directly related to water 
resources. Another possibility is 
that both DEA and DWA could 
decide to refuse the application 
because it is determined that 
limited water availability is such 
a significant issue that it 
constitutes a "fatal flaw". This 
decision would be based on 
considering the sustainability of 
water resources, the impacts on 
other water users and ecological 
issues. 

The order in which particular 
applications should be submitted 
is not set or specified. In order 
for an organ of state to fulfil the 
obligation to take the NEMA 
principles (section 2) into 
account when making decisions 

• 	 AGRI-INDUSTRY: These types of developments might require change of land 
use approval (e.g. rezoning). More importantly, it may be necessary to obtain a 
number of environmental permits for waste streams or emissions. For example, 
if there is to effluent discharge to ariver, apermit from DWA is required. If a 
boiler or fumace this may require a permit from the municipality or from DEA. 

• 	 ENERGY: Typically such developments would require a range of permits 
relating to air, liquid and solid pollutants or waste streams. A rezoning approval 
might also be needed. If agricultural land is involved, the Department of 
Agriculture will be a primary commenting authority and may also need to give 
approval if subdivision of agricultural land is required. 

• 	 LARGE·SCALE PROPERTY DEVELOPMENT: Normally such developments 
would involve some sort of land use application (e.g. rezoning or subdivision). 
Where subdivision of agricultural land is involved, approval from the Department 
of Agriculture is necessary. 

• 	 SOCIAL INFRASTRUCTURE & HOUSING: Most typically, land use approvals 
would be required (e.g. rezoning). If agricultural land is involved and this 
requires subdivision, it will be necessary to obtain approval from the Department 
of Agriculture. 

• 	 LINEAR INFRASTRUCTURE: Land use approvals may be required (e.g. 
rezoning). If agricultural land is to be traversed, it will be necessary to obtain 
approval from the Department of Agriculture if subdivision is needed. The 
crossing of streams, rivers or wetlands will in some circumstances constitute a 
water use, and thus requires DWA's permission. 

that may significantly affect the environment, it makes sense to wait until the EIA process has been 
concluded or at least until the environmental information is to hand (BAR or EIAR), before making 
the decision. It would be difficult for those decision-makers to consider the environment 
meaningfully without the benefit of the information gathered during the EIA process. The competent 
authority's view on whether the environmental impacts can be successfully mitigated or not should 
also be considered, which means that decision-makers need to consult each other. 

As a general "rule of thumb" the ApplicanUEAP must apply for the various authorisations required by 
a project in an integrated way. The timing for commencing the different applications depends on the 
requirements of the project cycle. It is important for the professional team to review the approvals, 
authorisations or permits that may be required against the project programme to clarify what 
information will be available when. This will enable the appropriate timing for the lodging of various 
applications to be determined. For example, in the case of an agri-industry development where 
industrial effluent will be generated and disposed, it makes sense to apply for an effluent permit 
once it has been determined whether there will be on-site treatment of effluent, what treatment 
technology will be used and what quality of effluent will be achieved. A number of alternative 
treatment technologies may be assessed (which should form part of the alternatives assessment in 
the EIA process) before determining the most favourable option. Once the technology has been 
selected, it may then be appropriate to commence the effluent permit process. The authority to 
which the application must be submitted depends on whether the effluent will be discharged to a 
river, stream, dam or wetland, the marine environment or the municipal sewer. 

The EAP must use common sense - for instance, if land needs to be rezoned before a particular 
industry can operate on the premises this process should be undertaken in parallel with the EIA. If 
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Sector GuideWnes for the EIA Regulations - Final Draft 

Other Guidelines 

Red List Plant Species 
Guidelines (Gauteng Provincial 
Govemment Department of 
Agriculture, Conservation and 
Environment, June 2006) 

DWAF: Practical Field 
Procedure for Identification and 
Delineation of Wetlands and 
Riparian Areas (First Edition, 
September 2005) 

Capenature's Requirements 
and Recommendations with the 
Respect to Applications for 
Environmental, Mining, 
Agriculture, Water and 
Planning-Related 
Authorisations. Ho 

• 	 Applicable to any development, construction or actions that may 
result in the ecological degradation or destruction of an area 

a population of a red list plant species. 
• 	 Lists the basic rules of conservation applicable to such populations 

and sets out abuffer zone width for urban and rural areas. 

• 	 Describes field indicators and methods to determine whether an 
area is awetland or riparian area. 

• 	 Summarises delineation procedure for wetlands and 
areas. 

• 	 Outlines CapeNature's minimum requirements with respect to the 
consideration, investigation and reporting on the biodiversity 
aspects of proposed changes by any development application that 
requires comment from CapeNature. 

• 	 Requires a precautionary and risk-averse approach be adopted 
towards projects which may result in substantial detrimental impacts 
on biodiversity and requires applicants to demonstrate how 
proposed activities will comply with particular NEMA principles. 

• 	 Sets out the format of reports to be submitted and the guidelines 
and biodiversity plans that must inform the assessment. 

• 	 Developing ToR for specialists studies 
• 	 Developing the scope of work for the Impact 


Assessment. 

• 	 Determining the need for specialist comments or 


statements for the BAR. 


• 	 Determining the boundaries of wetlands and riparian 
areas. 

I. 	When any development application comment 
from CapeNature. 

CD 
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110 Ralston S and Williams a, CapeNature's Requirements and Recommendations with the Respect to Applications for Environmental, Mining, Agriculture, Water and Planning-Related 
Authorisations. 
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The NEMA principles are one of the primary tools for achieving sustainable development because 
they recognise that the consideration of environmental factors requires the integration of social, 
economic and ecological factors into decisions. They are applicable to all decisions that relate to 
the interpretation and implementation of NEMA and other laws concerned with environmental 
management or protection. It is therefore important that the EIA consider the NEMA principles for 
two key reasons: 

• 	 To determine whether the proposed development meets the "sustainability test", that is, does it 
represent a move away from or a move towards sustainable development. 

• 	 To enable the decision-maker to consider the development proposal in light of these principles, 
which they are obliged to do. 

The primary principle is that development must be socially, environmentally and economically 
sustainable. The other principles flow from this and include the following: 

• 	 the social, economic and environmental aspects of activities. including their disadvantages and 
benefits must be considered, assessed and evaluated, and decisions must be appropriate in 
light of such consideration and assessment; 

• 	 the use and exploitation of non-renewable natural resources must be responsible and equitable, 
and must take into account the consequences of the depletion of natural resources; 

• 	 the development, use and exploitation of renewable resources and the ecosystems of which 
they are part must not exceed the level beyond which their integrity is jeopardised; 

• 	 a risk-averse and cautious approach must be applied. which takes into account the limits of 
current knowledge about the consequences of decisions and actions; 

• 	 negative impacts on the environment and on people's environmental rights must be anticipated 
and prevented, and where they cannot be altogether prevented, must be minimised and 
remedied; 

• 	 decisions must be taken in an open and transparent manner, and access to information must be 
provided in accordance with the law; and 

• 	 decisions concerning the environment must take into account the needs, interests and values of 
all interested and affected parties. 

In summary, the EIAR needs to be presented in a manner that answers the following questions: 

• 	 What are the impacts and benefits? 
• 	 What is the significance of each impact and benefit and why? 
• 	 What criteria have been used to determine significance? 
• 	 What information or knowledge gaps are there in relation to the prediction of impacts? 
• 	 What risks and uncertainties are there in the prediction, assessment and evaluation of impacts? 
• 	 Can any of the impacts be avoided? 
• 	 Where impacts cannot be avoided, can they be minimised and if so, to what extent? 
• 	 Are mitigation measures to minimise impacts known to be effective or are there uncertainties? 
• 	 What are the residual impacts (impacts remaining after mitigation)? 
• 	 Which alternative would be most appropriate from an impacts and benefits perspective? 
• 	 Can the development proposal be considered to be consistent with the NEMA principles? 
• 	 In terms of social aspects, which communities and/or individuals stand to gain and which stand 

to lose? For those that stand to gain, what will they gain and at what cost to other members of 
society and the environment? 

• 	 Does the project (with mitigation) conform to the objectives in adopted environmental plans and 
community goals? 
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Plan o/study muSt contain all the 
Information necessary to understand the 
nature of the issues identified during scoplng. 
including certain prescribed minimum 
requirements. as described In the section. 

public and whether the 
evelopmerrt is suitable for 

and socia! reasons as well as if 
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eflllironment, will be especially relevant for 
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Plan of study must contain all the 
on necessary to understand the 
the issues identified during 
including certain prescribed 
requirements. as described in the 

energy issues include pressure on The major issues include pressure on 
renewable sources, public safety, air pollution services and access and transport municipal services and access and transport 
and carbon emissions. routes and environmental justice issues. 
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Activities and Impacts Matrix: Agri-industry 

Use of natural resources 
Use of communal/public resources 

Decommissioning of existing facilities or infrastructure, other than facilities or 
infrastructure that commenced under an environmental authorisation issued In terms of 
the EIA Regulations, 2006 made under section 24(5) of the Act and published in GNR 
385 of 2006, for: 

industrial activities where the facility or the land on which it is located Is contaminated 
has the potential to be contaminated by any material which may place a restriction on 
potential to re-use the site for a different purpose; 

of existing facilities or infrastructure, other than facilities or 
infrastructure that commenced under an environmental authorisation issued in terms of 
the EIA Regulations, 2006 made under section 24(5) of of the Act and published in GNR 
385 of 2006, after a period of two years from closure or temporary closure, for: 

process or activity, which require 
terms of legislation governing the release of emissions, pollution, 
prior to the facility being recommissioned. 
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or activity which requires a 
generation or release of emissions, pollution, effluent or waste and which 

in GNR. 386 of 2006; 
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LISTING NOTICE 1 
G'l 

~ Resorts 
IThe construction of facilities or infrastructure, includi I ~ 
structures or infrastructure. for: .m 

(d) Iresorts. lodges. hotels or other tourism and hospitality facilities in a 
protected area contemplated in the National Environmental 
Management: Protected Areas Act. 2003 (Act No, 57 of 2003); 

I\) 
(0 

L 
e: 
Z 

Sports facilities m 
IThe construction of facilities or infrastructure, including associated I\) 

o 
stnuctures or infrastructure. for; ..... 

o 
(e) lany purpose where lawns. playing fields or sports tracks covering an 

area of more than three hectares. but less than 10 hectares. will be 
established; 

(f) Isport spectator facilities with the capacity to hold 8000 spectators or 
more; 

Transformation of land II I 
16 !The transformation of undeveloped. vacant or derelict land to: 

(a) 1~~~!:~:~t~~~I:;~:I:::~~~ven~g a~ area ,Of 5 ~ectare.s or more, IIIII ! ! ! II ! ! IIIIIIII~ 
(b) resldenlial, mixed, retail, commerCial, Industnal or Institutional use 

where such development does not constitute infill and where the total 
area to be transformed is bigger than 1 ha. 



  

       


 


      

  
 

 	  

 	 
 
 

              
       

  

            
            

         
 

   
       


        


    

 


                   
                   

    
        

            
       

 

 	  
  
  

 

 

  
  	

 
 

 
 	

   
 

 	    
 	    

 	    	    	
 
 	  

 	  

 	  
  

 

   	
 	  

 

  
 
 
 
 
 

 

 

 

  	   
  	   

 	  
 

 	   
    


 
 
 	     	

  	    	   
   

 
 
  

 

  

 

 
 	   
 

    
    	   

 	     

 
   
 	    

 
    

  
 
  

 	   
 

 
 

 
 
 

    
    

 

 

 
 
 

 
 
   
 

 
 
 
 
 
   
 

 
 
  
  
 
 
 



 
 
 

   
 

     
   

       
 
 
 

    
  

    
    
 

 

   
 
 
 
  
 

  
 
 

 
 
 

   
 
 

 
 

 
   
  

 
 

 
 

 

 
 

 
 
 
 

  
  
 
 

 
 
  
 

 
  
 
 
  
   

  
 
 
 
  
 
 
 
  
 

 
 
  
 

 
 
 

 
 
 

 
 

 
 

 
 
  
  
  

 
 
 
 
 

 
 
 
   
 

 
  
 
 
 

 
 

 

 
 
 

 

  
 
 
  
 

 

 
 
 

 

 
 
 
 

 
 

 
  
 

 
 
 

 
 
  

 
  
 

 
 

 

  
 
 

  
 

 

  
 

 

 
 

   

 

 

   
 

 
 

   

  
 

 

 

 
  
  
 

 
 
 

 
 

  
 
 
 
 

 

 
 

 
 
 

 
 
 

 
 

   
 

   
  

 
 
 
  
 
 
 

 
 

 
  
 
 
 
 

 
 
 
 

 

 
 

 
  
  
   
 
 
 

 

 
 
 
 
   
 

  

 

 
 
 
 
 
 
 
 
 
   
 

 

 
 
 
 
 

   

 
  
  
 
 
 
 
 
 

  

  
 
 

 
 

 
 

  
 

 
  
 
 

 
 
 

 
  
 
 
 
  
 

 

 

 
  
 
  

 
 

 
  
   
   

 

  
  

  
 
  

    
  
  
  

  
 

  
     

 

 
 
 
 
 
 

  
 

 
 
 
 

 

 
 
  

   
  
 

 

 
  

 
 
 
  
 
 
 
 
 
 

 
 

 
 
 

    

 
 

 
 
 

 
 
 

 
 
 
  

  
  
 

 

 
 
 

 
 

 
 
 

 
 

 
 

 
 
 

  
 

 

 
 
 

 

 
  

 
 
 

 
  

  
 
  
  
 
 

 
 

 
 

   
 

 
 

 

  
 
 

 
 

 
 

 
 
 

 
 
 

 

 
 

 
 

 
 

 

  
  
  
 

 
 
 
 
 

   

 
 

 
 
  
 
 
 
  
 

    
         

   
     

         
        

        
    

        
      

 
 
 
 

    

       
     

      
          

 
     

      
      

        
    

  
          

          
       

        
        



 
 

 
 

 
 

 

 

 
 

 

 
 

 

 
  

 
 

 
 

     

  
 

 

   
 

 

 
 

 

 
 

 

 

 
 

 
 

 
 

 

    
 

 
  

 

 
 

 
 

 
 

 
 

 

     

       

 
 

 
 

 
 

 

 
 

  
 

 

 
 

  
 

 

  

 
 

 
 

 
 

 
 

 
 

 
 

 
 

 
 

 
 

    

 
 

 
 

 

 
 

 
 

 

 
 

 
 

 
 

  
 

 
 

 
 

 
 

 

   

 

 
  

 

 
 

 
 

 
 

 
 

 
 

 

 
 

 
 

 
 

 
 

  
 

   
    

 
 

 
 

 
 

  
  

 
 

 
 

  
 

 
 

 
 

 
 

 
 

  
 

 
 

     
 

 
 

 

 
 

 
 

 

 
 

 
 

 
 

 
 

 
 

 
 

 
 

 
 

 
 

 
 

 
 

 

 
 

 
 

 
 

 
 

 
 

 

 
 

 
 

 
 

 
 

 
 

 

 
 

                  
   

                    
  

 
   

 
  

 
   

 
 

   
 

   
 

 
 

 
 

 

 
 

 

 
  

 
 

 
 

 
 

 
 

 
 

 
 

 
 

 
 

 

 
 

 
 

 
 

  
 

 
 

 
 

 
 

 
 

 
 

 
 

 
 

 
 

 
 

 
 

 
 

 
 

 
 

 
 

 
 

 
 

 
 

 
 

 
 

 

 
 

 
 
 

  
 

 
 

 
 

 
 

 



 
 

 	
 

 
 

 
 

 
 

 


 
  

 
 

 
 


 
 

 

 
 

 
 

 
 

 

 
 

 

 
 

 

 
 

 
 

 
  

 
 

 
  	

  
 

  


 
 

 
 

 
 


 
 

 
 

 
 

 
 

 
 


 
 

 
 

 
 

 
 

 
 

 
 


 
 


 

 
 

 
 

 
 

 

 
 

 
 

 
  	

 


 
 

 
 


 



 

 
 
 
  
 
   
 

 
 
  
 
 
 

 

 
 

 

 
 
 



  
         


    

    


   
  

            
 

             
        

  

 

  


           
               

 	             
               

                
             
            

                 
          

         

        

              


 
 
 
 

     
      

   
  

  
 

  
 
 

 
 
 

 
 
 
 

 
 

 
 
 
 

 
  
 



  
        

     

      

 
  

 
 

 
 

 
 

 
 
 

 
 

 

 
 

 
 

 

 

 
 
 

  
 
 
 

 
 

  
 
 
 
 
 
 
  
 
 

 

    
 
 

  
  
 

 
 
 

 
 
 
 
 

   
  

 
 

 
 

 
 

 
 
 
 
 

 
   
 
 

 

 
 
 
  

 
 
 

 
 

 
 
 
  
 
 
 
 
 
 
 

 

 

 
 
 

 
 
 

 

 
 
 

 
 
 

 

 
 

 
 
 
 
 
 

 
 

 
 
 

   
 
 

 

 
 
 

   
 
 

 
 

 

 
 
 

 

 
 

 
  
 

 
 
 
 
 

 
 
 

 
  
 

 

 
 
 

 

   
  

         

  
 

 
 
  

  

            
           

 
 
 

               
 

  
         

              
  

          
             

     

  
                 
              

            
 

 
 
 
 

 
  



 
 

   
        

     
 

      

       

           
  

 
  
 
 

 

 
 

    

 
 

 
 

 

 
 

 

 
 
 

 

  
 
 

 
 
 

   
 

 
 

 
 
 

 
 
 

 

 
 

 
 
 

   
 
 

 
  
 
 
 
  
 
 
 
 
 

  
 
 

 
 
   
 
 
 

 

 
 
 
 
 

 
 
 

 
 
 

 
 

 
 
 

 
  
 
 
 

 
 
 

 

  
 
 
 

 
 
 
 

 
 
 

  
 
 
 

 
 
 

 

 
 
 

 
 
 
 
 

 
 
  
 

 
 
 

 
 

 
 

 
 
  
 

   
 
 
 
 
 

 

 
 

   
 
 
 

  

 

 
 
 
 
 
 
 

 

 
 
 
 
 
 
 
 

 
  

 
 

 
 
 
 
 
 
 

 

 
 

 

 
  
 
 

              
  

        
          

 
 

               
         

    
 

 
  

          
 
 

  

            
 
 

        
  
 

 
  

   

         
                 
 

           
             

             
           

           
          

               
             

         
        
              




