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NOTICE 216 OF 2009

DEPARTMENT OF TRADE AND INDUSTRY
DETERMINATION OF MERGER THRESHOLDS AND METHOD OF CALCULATION

Notice is hereby given that, in terms of section 11 of the Competition Act, 1998 (Act No. 89 of
19988), the Minister of Trade and industry, in consultation with the Competition Commission,
hereby

(a) withdraws the determination of merger thresholds and method of calculation published
by Government Notice No. 254 of 1 February 2001, as amended by Government Notice
No. 830 of 7 May 2001; and

(b) makes a new determination for merger thresholds as set out in the Schedule hereto.

The Schedule shall come into operation on 1 April 2009.

MINISTER OF TRADE AND INDUSTRY

M. MPAHLWA [MP]

DATE: 17/02/2009.
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Determination of Thresholds

Definitions

In this notice any word or expression to which a meaning has be ascribed in the Act
bears the same meaning as in the Act uniess the context indicates otherwise, and

“G.A.A.P" means generally accepted accounting practice in South Africa;

“the Act” means the Competition Act, 1998 (Act No. 88 of 1998); and

“transferred firm” means -

{(a) a firm, or the business or assets of the firm, that as a result of a
transaction in any circumstances set out in section 12 of the Act, would

become directly or indirectly controlied by an acguiring firm; and

(b) any other firm, or business or assets of the firm, the whole or part of
whose business is directly or indirectly controlled by a firm contemplated

in paragraph (a).

i ower thresholds

2,

The lower threshold reguired to be determined in terms of section 11 of the Act is
reached in respect of a merger if the value of that merger equals or exceeds both of the

values set out in sub-items (1) and (2):

1 Either -

(a) the combined annual turnover in. intc or from the Republic of the
acquiring firms and the transferred firms is valued below R 580 mitlion;

{b) the combined asseis in the Republic of the acquiring firms and the

transferred firms are valued at iess than R 580 million:

{c) the annual tfurnover in, into or from the Republic of the acquiring firms
plus the assets in the Republic of the transferred firms are valued at less

than R 550 million; or
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pius the asseis I the K
tnan R 560 milhorn
{23 Either -
(a) the annual turnover in, into or from the Republic, of the transferred firms
is less than R 80 miflion; or
(b) the asset value of the transferred firm is less than R 80 million.
Higher thresholds
3. The higher threshold required to be determined in terms of section 11 of the Act is
reached in respect of a merger if the value of that merger eguals or exceeds both of the
values set out in sub-items (1) and (2):
(1) Either -
(a) the combined annual turnover in, into or from the Republic of the
acquiring firms and the transferred firms is valued at or abave R 6,6
billion:
(b} the combined assets in the Republic of the acquiring firms and the
transferred firms are valued at or above R 6,6 billion;
() the annuatl turnover in, into or from the Republic of the acquiring firms
plus the assets in the Republic of the transferred firms are at or above R
6.6 billion; or
d) the annual turnover in, into or from the Republic of the transferred firms
plus the assets in the Republic of the acquiring firms are at or above R
6.6 billion.
(2) Either -
(a) the annual turnover in, into or from the Repubilic, of the transferred firms
is valued at or above R 180 million; or
(b) the asset value of the transferred firm is valued at or above R 180 million.
4. The provisions of the Act in respect of:

(a) a small merger, apply to a merger if it falls below either value of the jower
threshold;
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{c) a large merger. apply 1o @ merger I it equals or excesds both values of
the higher threshoid.

Pari B

NMethod of Caiculation

Generaily accepted accounting practices apply

5, For the purposes of section 11 of the Act, the assets, and the turnover, of a firm in, into
or from the Republic must be calculated in accordance with G.AAP.. subject to the
provisions of this notice.

Valuation of Assets

8. For the purpose of section 11 of the Act, the asset value of 2 firm at any time is based en
the gross value of the firm's assets as recorded on the firm’'s balance sheet for the end
of the immediately previous financiai v&ar. subject to sub-items (1) and (2).

{1) In particuiar -

{a) the asset value equals the total assets less any amount shown on that
balance sheet for depreciation or diminution of value;

(b} the combined assets are to include all assets on the balance sheets of
the firms concerned, including any goodwill or intangible assets included
in their balance sheets;

{c} ne deduction may be taken for liabilities or encumbrances of the firm;

{d) the combined assets are to be calculated on the basis of the combined
assets before giving affect to the merger and accordingly the combined
assets do not include any goodwill or intangible assets that would arise as
a result of the merger;
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2]

other; anc

{f) assets in the Repubic includes ali assets arising from activities in the
Repubiic.

{2) [f, between the date of the financial statements being used to calculate the asset

value of a firm, and the date on which that calculation is being made, the firm has
acquired any subsidiary company, associated company or joint venture not
shown on those financial statements, or divested itself of any subsidiary

company, associated company or joint venture shown on those financial
statements -

(a) The following items must be added to the calculation of the firm’s asset
value if these items should, in terms of G.A A P., be included in the firm's

asset value;

(i) The value of those recently acquired assets; and

{ii) Any asset received in exchange for those recently divested
assets.

(b) The foliowing items may be deducted in calculating the firm's asset vaiue
if these items were included in the firm's asset value:

(i The value of those recently divested assets at the date of their
divestiture; and

(i Any. asset that was shown on the balance sheet and was
subseguently used to acquire the recently acquired asset.

Caicuiation of annuai turnover

7. (1) For the purpose of section 11 of the Act, the annual turnover of a firm at any fime
is the gross revenue of that firm from income in, into or from the Republic, arising
from the following transactions and events as recorded on the firm’'s income
statement for the immediately previous financial year, subject to sub-items (2),
{3) and (4):

(a) the sale of goods;
{b) the rendering of services: and

(c) the use by others of the firm's assets yielding interest, royalties and
dividends.
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(i) taxes, rebates. or any similar amount calculated and paid in direct
relation to revenue, as for exampie, sales tax. value added tax,
excise duties, and saies rebates, may be deducted from gross
revenue;

(9] no adjustment is made for any amouni that represents a duplication
arising from transactions between the acquiring firm and the transferred
firm;

() revenue excludes gains arising from non current assets and from foreign
currency transactions; and

(d) for banks and insurance firms, revenue includes those amounts of income
required to be included in an income statement in terms of G AAP. but
excluding those amounts contemplated in paragraph (c).

If, between the date of the most recent financial statements being used io
calcuiate the turnover of a firm, and the date on which that calculation is being
made, the firm has acquired any subsidiary company, associated company, or
joint venture not shown on those financial statements, or divested itself of any
subsidiary company, associated company or joint venture shown on those
financial statements -

{a) the urnover generaied by those recenlly acguired assels must be
included in the calculation of the firm’s turnover if this furnover should in
terms of G.A A.P. be included in the turnover of the firm: and

{b) the turnover generated by those recently divested assets in the
immediately previous financial vear may be deducied from the firm's
turnover if this turnover was included in the turnover of the firm.

If the financial statements used as a basis for calculating turnover or the turnover
included in terms of sub-item (3)(a) are for more or less than 12 months, the
values recorded on those siatements must be pro-rated to the equivalent of 12
months.
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Sombineg vaiuation o firme

& ¥ the acauinng fum > aubsidiary of & group of companies as contempiates in
the Companias Acl i ations

reguired in terms of this notice -

{a) the combined assets of the firms that are part of that group, and the
combined turnover of those firms. must be consolidated; and

{b) the consolidated assets and turnover of the group are to exclude turnover
or assets arising as a result of transactions by one part of the group with
another part of the same group.

(2) If the transferred firm controls any other firm or business for the purposes of
calculations required in terms of this notice -

(a) the combined assets of those firms and businesses, and their combined
turnover, must be consolidated; and

(b) the consolidated assets and turnover of the group are to exclude turnover
or assets arising as a result of transactions by one part of the group with
another part of the same group.

Form of financial statements

a. (1 Financial statements used as a basis for cailculating assets or turnover of a firm
must -

(a) be the firm’'s audited financial statements, if, -

{ in terms of any law, the firm is required to produce such
statements; or

{in the firm has audited statements for the relevant period;

(b) otherwise, be prepared in accordance with G.A A.P.





