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NOTICE 162 OF 2007 

SOUTH AFRICAN HUMAN RIGHTS COMMIS3ION 

TERMS OF REFERENCE 

PUBLIC INQUIRY INTO THE RiGHT TO HAVE ACCESS TO 
HEALTH CARE SERVICES 

1. Introduction and Rationale 

Health is Q fuadameiztal human righ.t indispensable for the exercise of 

o t h e ~  human rights. Every human being is entitled to th.e eujoymenf of the 

highest stavdard of health conducive to living a @e in digxity.' 

The right to heal.tli. care is an important and critical right, without wliicls other 

fuiidameiital rights cannot be c.xcrciscd,. As part of the work o f  i t s  ongoing rimdate, 

the South M i c a n  Human Rights Commission (SAHRC) has a duty, inter alia, to 

moiiitor h e  excrcise and enjoyinent of this right. Although large budgots are all.ocated 

by government towards health care and the provision of health services, and although 

there has been anecdotal information about the development of new clinics? a cursory 

d.iagnosis of the health care system by the SAHRC indicates that access to bealtl~ care 
services in the public health care system and the qu.ality of care provided are of great 

concern, in spite o f  existing policy an.d legi.slation goveniing th is secto:!:. 

Apart from high profilc court judgements, investigations and annual surveys that 

pronouncc on thc ills of the scctor, t l i ~  SAHRC has received many complaints with 

I General Commenf No.14 (2000) The Right lo che Highest Attainable Standard of Xealth, (Article 12 
of thhc International Covcnant of Economic, Social and Cultural Rights). UN Comm:ttcc on Economic, 
Social and Cultural Rights, 2000. para 1 
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regard to poor service delivery in the health care system in all the provinces. These 

information sources point to the: 1,am.en.table state of many h,ospitals in ?he country? the 

shortage of trained health. care workers, lack of drugs in clinics, long waiting periods 

for treatment, poor hfrastnlcture, disregard for patients' rights, the shortage of 

ambulance services and pool: hospital management. These tren.ds have been confirmed 

by the SAI-IRC in i ts  visits to various health care facilities i.n several provinces smh as 

Mpumalaiiga, the Eastern Cape, the Western Cape, the Northern Cape, North West 

Province and the Northern Province where i t  found that conditions in many clinics 

and hospitals visited were unacceptable. All. these factors pointing lo poor service 

.delivery have compelled the S.IWRC to hold public inquiries on the riglit to access 

liealth care services.2 

2. Legislative Framework 

2.1 Constitutional Provisions 

The riglit to healtl~, care servi,ce:s is  provi.ded for in three sections of tht:: South African 

Constitution. These provide for access to lies1 tb care services including reproductive 

health, basic health cue for children, Emergency services and medii:al senrices for 

detained persons and prisoners3. Universal. access i s  provided for in section 27 (1) (a) 

whkb. states that "Everyone has the right to have access to health care services, 

in.cludin,g reproductive health CijTe ..." Section 27 (1) (b) provides for the State to "take 

reasonable legislative and other measures, within its available resource:s to achieve the 

progressive realisation of thc right." Acc0tdin.g to the Limbiirg Principles, 

progressive realisation does not imply that the state can defer indefinitely, efforts for 

the fidl real.isatiori o f  the right. On the contrary, state parties ara to "movc as 
expeditiously as possMe towards the full realisation of the right" and are required to 

take immediate steps to Provi.de miniinurn core ~ntitlements.~ 

SCC lhc SAHRC's mandate, sections 181 and 184 of the Constitution oftho Republic of South Africa, 
Act 1 OS of 1996. 

Sectlons 27 (1) (a), (b) &(c); Section 28 (1) (c) and Section 35 (2) (c) of thc Constitution of thc 
Rcpublic of South Africa, Act 108 OF 199Ci. 
A Limburg Principks on the Tmplementalion of tlic Tntcniational Covcnant o f  ECOlloJniC, Socid and 
Cultural Rights Para 21 pp 63-78 in EcoPtontic. Social arid Cultural Rights: A Compi!mtion of Essenriol 
Documents Tnternational Commission of Jurists, 1977. 

http://Provi.de
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Section 27 (3) states Uiat no onc can bc denied emergcncy medical trezitment. Section 

28 (1) (c) provides for "basic health care serviccs" for children, whilr: section 35 (2) 

(c) provides for "adequate medical treatment" for dctainees and pris0nt:r.s at thc State's 

expense. 

2.2 Intkmational. and Repional Wumati Rights Provisions 

A number of international ami regional instruments p~otecl: the right to health. 7'0 
rnentj.on a few, the Universal Ileclaration of H~unan Rights (UDHR) (article 2$', th.e 

Xnterr~ational Covenant on Economic, Soci.al and Cultural rights (ICESCR) (tu-tic1.e 

12)6, the African Charter on Human and People's Ri.ghts (ACEIPR) (:irti.cle lG)'? and, 

the Conveiltion on thc Rights of the Child (article 24)' 

' Article 12 of  the Univcrsal Declaration of Human Rights (1948), states that: 

(1) Everyone has thc right to n standard of living adcqnatc for Ilic hcnlth snd wcll-being of himsclfnnd 
o,lhis family, . , ,'* 

The Intcmntionrrl Covenant on Economic, Social and Cultural Rights (1 976) 
Article 12 provides tliat: 

"(1) 

(2) 

The States Partics to the Covcnant recognize the right of ~ e i y ~ i i r :  to thc cnjoyment 
o f  the highcst attain.ab1e stmdwd of physical and nicntal Iicalth. 
The steps to be talwi by the Statc Partics to the present Covenant to achieve thc fit11 
rcdization of this right shall include tliosc nccessary for: 

Tlie provision .for thc rcduction of the stillbirth-rate and of infant mortality 
and for the healthy development of the child; 
The improvement of all aspccts of cnvironmcntnl and indii.stria.l Iiygiene; 
Tlic prevention, treatment and con.tro1, o f  epidcmic, endmic, occupational 
mid other diseases; 
Thc creation of conditi.ons which would. assure to all nicdical service and 
medical attention in the cvent of sickness." 

(a,) 

(b) 
( 4  

(dl 

' Article 16 of the Afrjcaii Charter states that; 

"(1) 

(2) 

Every individual shall have the right to enjoy tlie best attainable state of physical and nicntal 
hcaltli. 
State parties to the present Charter sliall take tlie necessary measum to protect the iicalth o f  
tlieir people and to cnsurc that thcy rcccivc mcdical attcntion whcn thcy arc sick." 

Articlc 24 of thc Convcntion on thc Rights of rhc Child statcs: E 

(1) States parties recognize the right of the child to the enjoyment of the highest attainnble standard of 
health and to facilities for the treatment of illness and rehabilitation o f  health. State parties shall strive 
to ensure that no child is deprived of :his or her right of acccss to h d r h  carc services , , , 
(2) States Parties shall pursue full implementation of this right and, in particulnr, sh:dl take appropriate 
measures: 
(a) To diminish infant and'child niort;slity; 
(b) To ensure the provision of nec,essary medical assistancc and hcalth care to all cliildren with 
cniphasis on the development of primary lienltli care; 
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2.3 Na.tional Jurisurudcnce 

Since 1994 there have been scveral court cases that have served to a.dd to the 

nonnative content of the right to health care. These have thrown. 1igh.t on the coiicepts 

of "available resources" and "reasonable rn.easures" in tcrms of section 27 (1) (b) of 

the Constitution. In the 5'0o&rammey case' the Constitutional Court opined that the 

scarcity of resources available to th.e State were constraints to the enjoyment o f  the 

right by the appellants, given the socjo-historical context of South Africa. In the 

Grootboom case," the Constitutional Court defined the parameters o f  ywliat constituies 

"rcasonable measures" but d.id not venture to define the minimum core content. It 

concluded, l~owevcr, that measuxes that do n.ot i.ncludc rnceting the needs of the most 

vulnerable groups in society, were unreasonable. Furthennore, it was stated that 

iniplementation plans that failed to be "reasonable" would not nicct the State's 

obligations in tcrms of sectiorw 7 (2)" of t~ic Constitution. ho the r  important case 

dealt with the prevention of mother to child transmission o f  HIIT in which the 

Treatment Action Cam.paign (TAC) req,uested that the anti-retrovixal clnig, nevirapine 

be made available to all. HIV positive prcgnant women in the public health sector, 

which at the time was oiily available at the 18 pilot sites. Ti:i this case the 

Constituti.onal Court upheld tlic High Court orcicr to make nevirapine avai1,able to all 
HIV positive pregnant women. 

~~ 

(c) To combat discasc and malnutrition, including within the framework of primary health care, 
througli, in.ter alia, the application of readily availabk tdinology and through thc provision of 
adcquntc nutritious foods and clean tJrinkinpwa.ter, tnking into consideration the dnngers and risks of 
environmental poIlution.; 
(d) To cnsurc qpropriiltc prc-nata1 and post-natal health care for mothers; 
(e) To ensure that all segments ofsociety, in partimitar parents and children, arc i.nfi)misd, have a c c m  
to education and are supported in the use of basic knowledge of child health and nutrition, the 
advantages ofbrcast-:feeding, hygicnc and cnvitonmcntal sanitation and th.c prcvcnrion o:E accidcnrs; 
(f) To develop preventive health c a q  guidance for parents and family planning education and services. 

3. States Parties shall take all effective and approprkte measures with a view to abolishing trndiiionnl 
practiccs prcjudicial to rlx health OF childrcn. 
4. States Parties undertake to promote and encourage international co-opcration with a view to 
ackicving progessivcly the full raalkation of the right recomiaed in the preser7t article. In tlis regard, 
particular account shall bc takcn of tlic nccds of dsvcloping countries. 

l o  Govertrment oftlta Repzhlic of Sorctli Africa: arid O ~ X S  v Gvootboont and 0ther.r 2000 (1 1) BCLR 
11.69 (CC) 

See Soobramon.c?y v Miiiister ofIfealilr, Knu-Zulu Natal, 1997 (12) BCLR lG9G (CZ). 2 

I '  Scction 7 (2) ofthe Constitution requires the State to respect, protect, promotc and fi11fiI all tlic rights 
in thc Bill ofRiglirs. 
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~ 

3. Mandate of the SAHRC 

In terms of scction 184 (1) of the Constituti.oa., the Commission is mandated to: 

‘‘ (a) 

(b) 

(c) 

promote respect for human rights and a culture of human rights; 

promote thc protection, developn~m and attainment o f h ~ i ~ a n  rights; and 
monitor and. assess the observance of human righ,ts in the R..epublic.” 

The Commission has powers in tenns of section 184(2) of the Constilution read with 

section 9 of the South African Human Rights Commission Act 54 o f  1 ‘194, to: 

“ (a) investigate and to report on tlic obscrvance of human rights;; and 

(b) take steps to secure appropriatc redress where human rights have becn 
violated;” 

The Human Rights Cornmissiort Act No 54 of 1994 also provides for itwestigations by 

the Cominission and section 9.6 thcreof states that the procedure to be followed in 

conducting an invcstigation shall be determined by the Commission with due regard 

to the circumstances of each case. Section 9.7 provides that the Conmission “shall 

fkom time to time by notice in the Gazette malce known the parhculnrs of thc 

procedure which it has determined in terms ofsiibsection (ti).” 

4. Terms of Reference 

The inquiries will take into account the normative content of the right to health as 

defined in the Gen.eral Comment No. 14 by the Committee of the 7CESCR which 

recognises tlie rj,gM to health. to jnclude equal access for all, on the principle of non- 
discrimination, to health care facil-ities, goods and services. These have: to be ava.ilable 

in sufficient quantity; must be pliysical2y an.d economically accessible to evcryone; 

must be ethically and culturally acceptable; and must be of a rnedicdly appropriate 

quality. These four principles are outlined in m.ore deta.il below: 

I.. Availability: Functioning public health and h.ealtla-care facilities, goods and 

semices, as well as pmgammes, have to be availa.ble in sufficient quaiitity. 

They wiIl iiiclude the .underlying determinants of healtl~., such as safe and 

potable drinking water and sanitation facilities, hospitals, clhics and other 

I 
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1icaMvrelatcd buildings,, trained medical and professional personnel. receiving 

domestically competitive ssll,ai3es, and. essential drugs, as defined by WHO'S 

Action Programme on Essential Diugs. 

2. Accessibility: Health facilities, goods and serviccs have to be accessible to 

everyone without discrimination, within the jurisdiction of lhe State party. 

Accessibility has four ovcrlappiiig dimcnsions: 

1, 

ii. 

... 
1x1. 

iv. 

Non-discrimination - Health facili.ties, goods atid services must be 

acccssible to all, especially the most vulnerable or rnar&alised, in law 

and in fact, without discrimination on any of the prob.ibi,ted grounds. 

Physical accessibility - Health, facilities, go0d.s an.d wrvices mu.st be 
within safe physical reach for all sections of the popul:.ition, especially 

vulnerable or marginalized groups. '' Accessibi.l.ity further inclu.des 

adequate access to buildings for persons with disabi,liti.es. 

Economic accessibility (affordability) - Health. facili::ies, goods and 

services must bc affordable for all.'3 Payment for I3,eal th care scrviccs 

must be based on the principle o f  equity. Equ,ity demmds tli,at poorcr 

households should not be disproportionatcly burdened with 11calth 

expenses as compared to richer households. 

Infomiation accessibility - Accessibility includes t h e )  right to seek, 

receive and impart information and ideas concerning heal tli issues. 

However, accessibility of information should. not impai.r tlie right to 

have personal, heattlt data treated with confidentiality. 

3. Acceptability- All health facilities, goods and scrvices must be respectful 

o f  medical ethics and culturally appropriatc, scnsitive to gendel- m d  life- 

cycle requirements, as wcll as bcing designed to respect coiifiden?iality and 

improve the hcalth status of those concenied. 

I2 Sucli as c h i c  minoritics and indigenous populations, women, children. adolescwts. older persons, 
pcrsons with disabilitics and persons with HIV/ATDS, including peopla living in rural arcas. 

13 Payment for hcaltli-carc scwiccs, as wcll as scrviccs rclitrcd Eo Ihc underlying dctcrminantg of hcdth, 
has to bc bawd on tIic principlc of equity, ensuring rhat rhcsc scrviccs, whether privately or publicly 
providcd. are affordablc for all. 



72 No. 29611 GOVERNMENT GAZETTE, 16 FEBRUARY 2007 

4. Qualify - Health facilities, goods and serviccs must be scientifically and 

medically appropriatc and of good quality. This requircs skilled ine&cal 

personnel, scientifically approved and unexpired dntgs and hospital equipment, 

safe atid potable water, and adequate sanitation. 

In addition to tliese four principles, the inquiries will also be directed by Gensral 

Corninelst No.3 of the CESCR, which enjoins States partics to cnsure the satisfaction 

o f  minimum cssential levels of all the rights snunciatcd in the ICESCJI. For example, 

a State paay wliere any significant number of individuals is dcpxived o f  essential 

primary liealth care , . ..is p r i m  facie, failing to discharge its ob1ig:ition under the 

Covenantt4 and constitutcs a violation o f  the tight. In CESCR’s view, thc minimum 
corcs for the right to health includes at least the following, and arc non-dcmgable.‘5 

The state is obliged to onsure: 

i. essential primary Iiea1tl.i care; 

ii. to ensure the right of access to health care facilities, goods and serviccs on a 
rioi~-discr.ii~~iiatory basis, especially for vulnerable and marginalised groups; 

to ensure equitable distribution of all health facilities, goods and services; 

to providc csscntial drugs as dcfincd by WHO‘S Programme on Essential 

iii. 

iv. 

Drugs l’; 

v. to adopt and implement a national public hcalth stratcgy and plan of action, 

on the basis o f  epi gical evidence, addrcssing thc health conccrns of 

the wbole populati shall be devised and pcriodically rcvicwcd. 

The Comniittee also confirms that obligations of coniparahle priority include takiiig 

meastires to prevent, treat and control cpidemic and endemic diseases. 

General Commcnr No. 3. E/1991/2,3 para.tO. Committcc on Economic, Social and Cultural Rights. 
General Commcnl 3, The nature of  States pnrtics’ obligations (Fifth session, i990), U.N. Doc. 
E/1991/23,annex 111 at 86 (1991), rcprintcd in Cornpilotion of Gcncral Comments and General 
Recommendations Adoprcd by Human Rights Treaty Bodics, U.N Doc HRI/G?3N/l/Rcv.6 at 14 
(2003). 

14 

Gcncral Comment No 4, para 43, 
Equitable BCCCSS includcs rural po~iulations to hnvc tlsc s m c  entitlements to mcdical carc as poople 

living in urban arcas. See Recomenclnlions Conccrnlng Medical Carc in Rural Areas. 29”’ World 
Mcdical Assembly in Tokyo, 1975. 
” See WHO Modcl List of Essential Drugs, rcviscd December 199, WHO Drug hlformation. ~01.13, 
No 4,1999. 

1R 
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5. Rules and Procedures 

5.1, The investigations and inquiries will be conducted in terns ofthc i~ules 

ofprocedure promulgated in terns of section 9(6) of the South Afiicztn 

Human Rights Commission Act. No 54 of 1994 

5.2 The Commission will call for subinissions from the pub1i.c and i.ntcrestcd 

parties inchding institutions, organisations and in.dividua;ls on any 

matters referred to in the Ternis of Reference of tlbis investigation and, inquiry. 

5.3 The submissioiis n w t  be lodged with or posted to the offices oftlie 

Commission at the addresses mentioned below in paragraph 7. 

5.4 The Legal Scrviccs Department of the Coxnmissioti may assist per:sons 

in formulating their submissions. The submissions shall be in writmg and 

niiist: disclose the name, addrcss and othcr contact details of the person 

malcing the submission. Anonymous submissions will not be enter taiaed. 

5.5 The Commission may publish all submissions. However, if a deponent does 

not wisb to have his 01- her name published, the Commission will respect 

such a wish together with disclosures made wider the cover of the 

Protected Disclosures Act No. 2 G  qfZ000. Sucli con tidentid submissioi~s wi JI 

bc considcrcd but they will not form the basis ofthe findings against: individuals 

or institutions. 

5.6 The closing date for submissions is 30 March 2007 however, the I3ead of 

the Leg4 Services Departnicnt may at Iicr / his discretion consider 

late submissions. 

5.7 The Commission will furnish any penon or institutions that have 1w.m implicated 

or likely to bc impl.icated in the submissions, with a copy thereof. Such a 

copy may be accoinpanicd by a written notice requiring such persca to: 
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5.8 

5.9 

5.10 

5.1 1. 

5.12 

5.13 

a) Submit a written rcsponse to the allegatioris / submissicai to the Legal 
Services Department of  tbe Commission within 14 days ofthe dclivery of 

such written notice; and 

b) Appear bcfore a. panel o f a c  Cornrnissi,on at a pubIic inquiry to be held on 
a date and place to be announced in the Governmcnt Gazette or a national 

newspaper, in order to respond to the allegations again.st him / her. 

The Commission may invitc specific individuals, organissltions, iastitutions 

and any other parties to iiiakt: documentary and / or oral submisnions 
and tcstirnony to the public inquiry. Such testimony may be given under 

oath or affirmation. 

A panel nominated by the Chairperson oftlie Commission will preside over 

the inquiry. The Chairpcrson of tlie Commission or a pcrson designated by 
thhe Chairperson will chair the paiiel. 

The panel may subpoena any person in posscssion of any idonnation relevant 

to the inquiry to appear before the panel and give testimony. 

Only a person or institutions refcrrcd to in paragraph 5.7 and 5.10 ma.y be 

entitled LO legal representation under oath or affirmation. 

At the conclusion of the inquiry, the panel will make findings and 

recommendations. 

Such findings and recommendations will be madc public. 

6.  Definitions 

6.1 “Act” refers to the South Afiicatz 1Juni.an Rights Commission Aci, No. 54 of 

1994. 

6.2 “Constitution” refers to thc Constitution of the Republic ofSouib Africa, Act 



STAATSKOERANT, 16 FEBRUARIE 2007 No. 29611 75 

108 of 1996 as amended. 

6.3 “Chairpersonyy refcrs to the Chairperson of the South African Human Rights 

Commission or any person duly authoriscd. 

6.4 “Commission” refers to the South African Ruinan Rights Commission as 
established by section 1.8 1 of the Constitution. 

7. Contact Details 

Submissions should be addressed to Ms. Jemifer Joni and may be poiited, emailed or 
hand delivered to die Commission as follows: 

Postal Address 

Private Bag X2700 
Houghton 
2041 

Physical Address. 

The Human Rights House 

Princess of WaIes Terrace 

Cnr St. Andrews and York Street 

Parktown 

.To h ann esbu rg, 2 19 8 

For further infomation regarding submissions and / or the hsarings,, kindly contact 
Ms. Jennifer Joni on: 

Tel: (011) 484 3300 Ext. 2036 
Fax: (013) 484 1360 
EmaiI: JJonC@snhrc.org.za 


