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GENERAL NOTICE 

NOTICE 1606 OF 2006 

DRAFT AMENDED ANTI-DUMPING REGULATIONS 

The draft Amended Anti-dumping Regulations, is hereby published for public 
comment. An explanatory document on draft amendments to the Anti- 
dumping Regulations is included in the publication. Comments should be 
submitted in writing to: 

Niki Kruaer or Alexander Amrein 
International Trade Administration Commission 
Private Bag X753 
PRETORIA 
0001 

Tel No: (012) 394 3707 / 394 371 1 
Fax No: (012) 394 4707 / 394 471 1 
Email: nkruqer@itac.org.za / aamrein@itac.orq.za 

Written comments must be received no later than 4 December 2006. 
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Explanatory document on draft amendments to the Anti-dumping Regulations 

1. Introduction and Disclaimer 

'I lie International Trade Administration ('ommission of South Africa ("the 
C'ommission") has drafted Amended Anti-Dumping Regulations ("the ADRs") that 
are being published i n  the Govermcn/  G'cm//e .  The proposed amendments to the 
ADRs arc informed by the Commission's past and current experience i n  
administering this trade rcmed y i I istru mcnt, the D w f i  Inlerntrtionul 7'rude 
A L / I ~ I ~ / ~ ; , \ s / ~ L I /  ion A n w  nrhr~r7 /  Rill t h r  i-r( 1 I I i remen t of WTO A meem ent s. in na rti ci 11 R r 
tlic r lg iw i i i cn /  oil l i i i i~lc~nicnitri io~~ oJ .ds/iclc I 'I of ihc tienerul Agi-cemenl on 7 u ~ i J s  
t r r 7 d  7j.cide I Y9-C (commonly know as the Anii-Dumping Agreement), decisions by the 
W'IO Appellate Body. as well as the policies of the dti (Department: Trade and 
I ti d LIS t ry ). 

To assist parties wishing to comment on the ADRs, the Commission has drafted this 
explanatory document ("the Document'.). The Commission has previously received 
comments i n  conneclion with the proposed revisions to the /n/smationul Trt/dcl 
/-fclniinislrer/ioi7 Acr, 2002, Act No. 71 of 2002 ("the ITA Act") and its body of 
regulations. The Commission is of the opinion that an explanation of certain 
ainendinents may assist in focusing the comments it receives from outside parties. 

11 should be noted that the Document does not identify all of the amendments that 
1i:ive heen ii1cnrpnr:ited into the A D R c  Fnr example amenrimentc repardin? the 
cotisistent use 01' terms are not discussed. Rather, the Document identities 
;imcnrInients that arc significant procedurally. substantively or otherwise, n r  
;iiiicndmcnts that require clarification to avoid confilsion over their intended purpose. 
Notwithstanding the narrow foc~is of'tlie Document, the Coinmission invites parties to 
coinment on any aspect of'the ADRs. 

The Documcnt cannot be citcd to establish Commission practice or interpret, in  any 
manner, the final version of the ADRs. 'I'he Document does not undertake to provide a 
comprehensive or authoritative interpretation of the amendments it  identifies, which 
ninendtnents are often highly technical. The Document merely identifies certain 
mcndmcnts and scelis to focus comments on certain aspects of these amendments. 

11 .  Identification of Amendments 

'1-0 assist parties in their review, changes are identified in the order they appear in  the 
ADRs. The headings provided i n  this section identify the Part of the ADRs in which 
the amendments can he found. 

Part A - Definitions: 

1 .  "Constructed export price": to simplify the structure of the ADRs, the 
tielinition has heen incorp-ated into qection 12 o f  the AnRs dealin? 
with the constriicted export price. 
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2. “Constructed normal value”: to simplify the structure of the ADRs. the 
definition has been incorporated into section 9 of the ADRs dealing 
with normal value. 

3. “Exporter“: This definition, derived from the ITA Acl, was inserted to 
clarify that the Commission does not investigate exporters who do not 
also produce subject goods (e.g. trading companies), 

4. “Investigation period for dumping”: To simplify the structure of the 
ADRs, the definition has been incorporated into section 14 of the 
ADRs dealing with the margin of dumping. 

5.  “Investigation period for iniurv”: To simplify the structure of the 
ADRs, the definition has been incorporated into section 15 of the 
ADRs dealing with material injury. 

6. “Lesser duty”: ‘lo simplify the structure of the ADRs, the definition 
has been incorporated into section 19 of the ADRs dealing with the 
lcsser duty rule. 

Part B -General Provisions: 

7. Section 2 - Confidentiality: The section has been revised for greater 
clariry and to achievc consistency with the same provision in the ITA 
A c l .  

8. Section 3 - Investi~ations: The section has been revised for greater 
clarity by specifying the proceedings and the conditions that must be 
satisfied for the Commission to initiate ex qfjcio. 

9. Section 4 - Termination based on negligibility and de minimis 
~na r~ ins :  The section has been added to clarify when the Commission 
will terminate an investigation based on negligibility or de minimis 
margins. 

I O .  S.e~tj-og-6-~ Interested parties hearing: The changes to this section 
rcllect a new type o t’ hearing in anti-dumping proceedings. I‘he 
hearings are intended. among other things, to help focus the attention 
of the Commission on what interested parties believe are the most 
salient aspects of a11 investigation. The hearings are also an effort to 
rationalise and centralise the Commission’s interaction with interested 
partics. thereby easing administraiive demands on the Commission. 

Part C - Procedures: 

1 I .  Section 8 - SACU industry: This section includes a definition in 

12. Section 9 - Normal value: This section has been amended to provide 

respect of “assembly operations”. 

13 

greater precision and clarity. 

Section 1 1 - Esport price: If there were no exports to SACU during the 
period covcred by a review (in investigations there will either be 
exports or a tender). the Commission proposes to determine the export 
price by examining exports to a single third country. To ensure an 
appropriate comparison, thc Commission may consider various factors. 
including any of those set forth in subsection 3. 
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14. Section 14 - Marpin of dumping: This section has been amended to 
explain when and how the Commission will calculate residual duties. 

IS .  Scction 15 - Material injury: Various ainendnients are proposed in this 
section. The definit ion of‘ material injury. now in subsection I ,  has 
been mended to providc the Commission with additional information 
to assist i n  its injury dctcrmination, i n  particular to identify any trends 
i n  respect of injury inforination provided for a current financial year. 
?.. I he section also incorporates a heightened requirement regarding tlie 
assessment of material injury. In determining the existence of injury to 
the dnmrqtic iiidiiqtry yd i ic ing  the like products, investigatiny 
authorities, such as the Commission, must examine and form ai1 
opinioii as  to the rcpresrntativr iialure of in-jury data collected on thv 
domestic industry. In this regard, the ADRs currently use the concept 
of a “major proportion”. which is also the relevant standard set forth in 
Article 4.1 of the Anti-fhniping Agreement. Given the relatively vague 
concept of “a major proportion” of total domestic production, spelling 
out what constitutes “a ma-jor proportion” would enhance the 
transparency and predictability of anti-dumping proceedings. Howevcr, 
becmise a dorneciic indiictry may be highly ft-aginented or withoiit i )  

national association, the revised standard would provide Commission 
with the discretion to accept injury information on 50 per cent or lcss 
of the doinestic industry. but only where it  has been provided with an 
explanation as to why such a lower standard would be appropriate, and 
has acccpted this explanation. 

Further, the Commission will now require the submission of in-jury 
information from all producers accounting for 35 per cent or more of 
donicstic production. ‘This provision addresses the situation where 
tlicrc ;ire 7 ( o r  unorcI large domestic producers. and one of the 
procluccrs [ails to submit injury inforiiiation. I n  such situations, tlic 
Conimission has difficulty determining whether the alleged material 
in.jiiry was caused by domestic competition as opposed to dumped 
iniports and therefore has proposed this requirement. 

16. Section I9 - Lesser duty rule: Pursuant to the amendment to this 
section, application of tlie lesser duty rule in investigations and reviews 
will become mandatory. 

17. &lion 20 - Public interest: This section provides for the 
consideration of tlie public interest in Commission investigations or 
reviews. 

18. Section 21 - Verifications: Mindful of the requirement in the An/i-  
  hi ping A,yi*cen?rn/ that investigating authorities verify information on 
which a de t e rmidon  rests, the amendment in  this section reflects that 
i t  is not  always f’casible f o r  the Commission to verify all information 
submitted by interested partics, given the Commission’s limited 
resoiircc‘s. 

Sgct.iL>i _3j--- Deticiencies: The proposed amendments to this section 
provide, among other things. that deficient submissions that have not 
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19. 

20. 

21 

22. 

been remedied by a given deadline will not be considered in  
connection with a preliminary or a final determination. 

Section 34 - Noli-ccioperation by exporters or foreign producers: The 
Commission will no longer split investigations because of' non- 
cooperation by exporters or producers. 

Section 3.5 - Provisional mcasures: An amendment to this section 
clarifies the C'ommission's discretion whether or not to impose 
provisional measures. Further. in conformity with the requirements of 
Article 7.4 of the An/i-l..iimping Agreement, the section reflects that an 
extension of provisional payments is predicated on a request by 
cxportcrs rcprcsenting a signiticant part of the trade involved 

Section 39 - Dei in i t i~ .  anti-dumping duties: The amendment to this 
section clariiies that the Commission's final determination is not a 
definitive decision, but only a recommendation that can be accepted, 
re.jected or remanded for further clarification. 

Section 40 - Price undci-taltinas: The section has been amended to 
clarify when the Commission may accept price undertakings. 

Part D - Reviews: 

23. 

24. 

25. 

-.I 

L b .  

Section 46 - Changed circumstances: An aniendnient to this section 
clarifies that the evidence that must be submitted in  regards to an 
interim review is twofold. 

Section 49 - Elicibility: This section has been amended for greater 
clarity as to the requirements for new shipper reviews. A requirement 
has been added that tlie party requesting a new shipper review must 
have exported subiect noods nrior to reauestinc a review. This clianvc 
conli)rnis thc ('ommission's practice to that of-' other investigating 
authorities, and more importantly, would relieve the Commission with 
its limited administrative resources from providing what can amount to 
an advisory opinion. i.e. parties requesting a review could decide based 
on the margin of dumping f'ound whether or not to export. 

Section 54 - Duration of anti-dumping duties: The section has been 
revised for greater clarity as to the parameters of the duration of 
dclinitive anti-duniping duties. 

Section 5.5 - initiation of sunset review: The section has been revised 
to reflect that the Cornmission will no longer provide notice of the 
lapse of a definitive anti-dumping duty to interested parties in an effort 
to lessen tlic Commission's xiministrative burdens. Parties will be able 
to consult the C'ommission's website for expiry dates, which should 
not represent an undue burden on parties. 

iiiethodology to allow the Commission to determine tlie likelihood of a 
continuation or recurrence of dumping. Where a foreign producer's 
landcd cost of a prod~ict (i.e. the domestic price plus certain additional 
costs) is lower than the SACU producer's ex-factory price, it is. as a 

=tion 56 - Lircellnood of dumping: 'Ilnis section introduces a R CW 
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senera1 propmition. iinlikcly that the foreign producer will have to sell 
its products into the SACU inarket at a dumped price. 

27. /Previous) Section 61 - Judicial Reviews: This section has been 
deleled because the l ' r ,omllon of Adminisiruiivr . h i i c e  Acl, 2000 (Act 
No. 3 of 2000) alreadv addresses all issues regarding iudicial reviews 
of'iidiiiiniFtriitive actinns 

* * *  



STAATSKOERANT, 10 NOVEMBER 2006 No. 29382 9 

REPUBLIC OF SOUTH AFRICA 

THE INTERNATIONAL TRADE 

ADMINISTRATION COMMISSION 

DRAFT AMENDED 

ANTI-DUMPING REGULATIONS 



I O  No. 29382 GOVERNMENT GAZETTE, 10 NOVEMBER 2006 
- ~ - ~ ~  

TABLE OF CONTENTS 

Part A - Definitions 

1 .  Definitioiis 

Part B - General Provisions 

2. Conlidentiai i ty 

3. Investigations 

4. Termination based on necrlirribilitv or de minimis margins 

5. Representation 

6. Interested parties hcarings 

7. Computation of‘ periods of time 

Part C - Procedures 

Sub-Part I - General 

8 .  SACLJ industry 

9. Normal value 

I O .  Related foreign producers and sellers 

1 1 .  Export price 

12. Constructed cxport price 

1 3. Coniparison 01’ normal value and export price 

14. Margin of diimping 

15. Material in-jury 

16. Threat of inaterial injury 

17. Material retardation of the establishment of an industry 

1 8. Causality 

19. Lesser duty rule 

20. Public intercst 

2 I .  Verifications 

22. Verification reports 

23. l’irne liniit 

Sub-Part I1 - Pre-Initiation Procedure 

24. Properly documented coniplaiiit 

25. Properly docuiiien ted application 

26. Normal valiic standard for initiation purposes 

27. Material injury standard for initiation purposes 



STAATSKOERANT, 10 NOVEMBER 2006 No. 29382 11 

28. Merit assessment 

29. Notification 

30. I n iliat ion 

Sub-Part Ill - Preliminary Investigation Phase 

3 I .  Responses by interested parties 

32. Extensions for submission 

3 3 .  Deficiencics 

34. Non-cooperation by exporters or foreign producers 

35. Provisional measures 

-3 6.  I' re I i ni i nary rc port 

Sub-Part 1V - Final Investigation Phase 

37. Comments on prelimiiiary report 

38. Essential facts 

39. Definitive anti-dumping duties 

40. Price Lnidcrtakings 

Part I) - Reviews 

Sub-part I - General 

41. Notification 

42. Initiation 

43. Responses by interested parties 

44. Essential facts . 

Sub-Part I 1  - Interim Reviews 

45. Time franie 

46. Changed circumstances 

47. Review proccrfurc 

48. Final recomiiicndatioii 

Sub-Part I l l  - New Shipper Reviews 

49. Eligibility 

50. In I'urmat ion required 

5 1 . Suspension of anti-dumping duties 

52. Review procedure 

53. Final recommendation 

Su b-Part IV - Sunset Reviews 

54. Duration of anti-dumping duties 



12 No.29382 GOVERNMENT GAZETTE, 10 NOVEMBER 2006 

5 5 .  Initiation o f  sunset review 

56. Likeliliood of dumping 

57. Review procedure 

5 8. In for iiia tioii required 

59. Non-coope rali on 

BO. F i nal rccoiii m en d a t i o n 

Sub-Part V - Anti-Circumvention Reviews 

6 1 . Circumvention 

62. In limiation required 

63. Review procedure 

64. Final recommendation 

Sub-Part VI - Refunds 

65. Applications for refunds 

66. Re Funds t'o 1 Io w i ng i n ter i iii rev i em's 

Part E - Final Provisions 

67. Dclcgalion 

68. 'Transitional applicalioii 



STAATSKOERANT, 10 NOVEMBER 2006 No. 29382 13 

DRAFT REGULATIONS 

Part A - Definitions 

1 .  Definitions 

“Commission” mcans the International Trade Administration Commission 

ostahlislied in  terms ol’scction 7 o f  t hc  b k i i / i  A c / .  

“Deadline” shall be interpreted as the linal date for submissions, responses. 

comments and requests and the likc as envisaged by the different sections of these 

regulations, and shall be dcenied to he at 151100 South African standard time on 

such date. tinlcss expressly otlierwisc indicated. 

“Exporter” means any person who produces and brings or sends such goods into 

the SACU ti.om a country or Lerritory outside the SACU. 

“Facts available” means the information that is available to the Commission at 

the time of making a determination. whether preliminary or final, and which has 

been verified or is verifiable. Facts available niav include. in any order - 

( a )  For nortnal value: 

( i )  

( i i )  

( i i i )  

the prices of another seller or sellers in that market; 

the information contained in the application; and/or 

any other information at the Commission’s disposal. 

(b)  For export prices: 

fi) 

( i i )  

 he inliirmntinn contained i n  the ann1ic;ition: 

the inlbrmation contained i n  the import statistics as provided by the 

Commissioner for the South African Revenue Service; and/or 

any other information at the Commission’s disposal. 

provided the Commission has, where practicable, checked the information from 

other independent sources at its disposal. 

“Good cause'' for an extension of the submission of information, as referred to in 

scctions 22.4. 32.1, 37.2. 38.3 and 43.4 does not include merely citing insufficient 

time to complete a response. 

“Interestcd parties” may include known - 

( a )  producers in  SAC‘IJ: 

(b )  exporters: 

( c )  foreign producers: 

(d) iniporters; 

( i i i )  

G06-110107-B 
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(e) trade or business associations whose members are SACU or foreign producers, 

exporters or importers: and/or 

(1) the governments of the countries of origin and of export; 

of the product undcr investigation o r  thc like product. This does not preclude the 

Commission Froni accepting other parties as interested parties at the behest of the 

Commission in  an anti-dumping investigation. 

“Like product” means - 

(a) a product which is ideiilical. i.e. alihe in all respects to the product under 

investigation; o r  

(b) in  thc abscnce of such ;I product. ;uiothcr product which, although not alike i n  

all respects, has characteristics closely resembling those of the product under 

i nvesti gat i oil. 

I n  determining whether the product has characteristics closely resembling those o f  

thc product under investigation the Commission may consider - 

( i )  

( i i )  the production process; 

( i i  i )  

( I V )  

( \  ) 

(v i )  

( v i i )  

the raw materials and other inputs used in producing the products; 

physical characteristics and appearance of the product; 

the end-use of the product; 

the substitutability of the product with the product under investigation; 

tariff claxsi k a t  ion: and/or 

any othcr faclor proven to  the satishction of the Commission to be 

re levant. 

N o  one or  sevcral of these factors can necessarily give decisive guidancc. 

“Main Act” rct’ers to the International 7 rade Administration Act, 2002 (Act No. 

7 1 01‘2002). 

“Margin of dumping” is the extent to which the normal value is higher than the 

export pricc. after adjustments have been made for comparative purposes. 

“Material injury”, unless the opposite is clear from the context, refers to actual 

niatcrial in,jury. a threat of material injury or the material retardation of the 

est ah1 i sli mer1 t of a 11 i nd IIC t rq . 

“Minister” means the member of the Cabinet responsible for trade and industry. 

“l’rice depression” takes placc where the SACU industry’s ex-factory selling 

price decreascs clui-ing thc iniwtigntion period. 
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”Price disadvantage” is the extent to which the price of the imported product is 

lower than the ~ t i i ~ ~ i p p r c ~ ~ e d  sclling pricc of the like product produced by the 

SAC1 I industry. as measured a t  the appropriate point of comparison. 

“Price suppression” takes place where the cost-to-price-ratio of the SAClJ 

itidiistry increases, or where the S A W  industry sells at a loss during the 

investigation period or part thereof. 

‘‘Price undercutting” is the extent to which the price of the imported product i s  

lowcr than  the price of the like product produced by the SACU industry, as 

measured at the appropriate point of‘ comparison. 

“Related parties” are parties deemed to be related for purposes of an anti- 

dumping investigation, and sales may be considered not to be at arm’s length, if - 

(a) one directly o r  indirectly owns. controls o r  holds five per cent or more of the 

cquity shares of the other: 

(b)  one has the power to dircctly o r  indirectly nominate or appoint a director to the 

management of the other; 

(c) one is an ofiicer or director ofthe others business; 

(d)  thcv are lceallv recocnised partners in business; 

(c )  otic is employed by the other; 

(t) tlicy are both directly or indirectly controlled by a third person; 

(6) togetlicr they dircctly or indircctly control a third person: 

( h )  they appear to be related by virtue of their conduct; 

( i )  they are blood relatives or are related by marriage, common-law partnership or 

adoption: o r  

(.j) i f ‘  heir  rclatioiiship is othcrwise of such a nature that trade between them 

cantiot be regarded to be at arm’s length. 

“SACU” incans the Southern African Customs Union. 

“1 Jnsuppreswd selling price” i s  the price at which the SAC1 7 industry would 

have Ixen aklc t o  sell the like nroduct in  uuestion in the absence of  diiimning. and 

can be determined witti reference to - 

(a) the expected o r  required return of the SACU industry for the like product; or 

(b)  the protit margins o f  the industry for the like product before the entry of the 

dumpcd imports: or 

( c )  the nrices obtained for the lihc nroduct bv the industrv directlv before the 

entry 01’ the dumped iniports: or 



16 No. 29382 GOVERNMENT GAZETTE, 10 NOVEMBER 2006 

(d) any other reasonable basis. 

Part B - General Provisions 

2. Confidentiality 

2.1 Parties providing confidential inlbrmation in any correspondence shall 

fiiriiish lion-confidential summaries thereof. These summaries shall - 

(a) indicate in each instance where confidential information has been 

c) m i tted; 

(b) indicate, in each instance nhere confidential information has been 

omitted. the reasons for confidentiality; and 

(c) he in siifficient detail to permit other interested parties a reasonable 

understanding of the substance of the information submitted in 

confidence. 

-._ 7 7  Where information does not permit summarisation reasons should be 
provided why the infomiation cannot he summarised. 

Tlic following list indicates "information that is by nature confidential" as per 

scction 33( 1 )(a) of the hiuin .4ct, read with section 36 of the Pronzo/ion of 

AL'L'O~LV lo Irijorinulioii Acl, 2000 (Act 2 of 2000): 

(a) iiianagement accounts; 

(b) 

(c) 

(d) 

(c) act1rnl sales volLlnlcs; 

(1) individual sales prices; 

(g) 

2.3 

financial accounts of a private company; 

actual and individual sales prices; 

actual costs, including cost of production and importation cost; 

information, the release of which could have serious consequences for 

the person that provided such information; and 

inforination that would he of significant competitive advantage to a 

competitor; 

(h) 

providcd that the part) sLibmitting such information indicates i t  to be 

con liden t id. 
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2.4 All correspondence not clearly indicated to be confidential shall be treated as 

non-conl-iden t ial. 

2.5 The Commission may disregard any information indicated to be confidential 

that is not accompanied by a proper non-confidential version or, where 

applicablc. a statement of reasons contemplated i n  subsection 2, provided such 

Ijilure niaterially affects the ability of interested parties to defend their 

interests and ihis deficiency has no1 been addressed i n  accordance with section 

33.2. 

2.6 l'he Commission will disregard any information indicated to be confidential 

that is not accepted as confidential by the Commission under section 34(1) 01' 

thc hhiiii .1~ ' / .  

3. Investig a t' ions 

3.1 An anti-clumping investigation shall only be initiated upon acceptance of a 

written application by or on behalf 01. the SACU industry, except as provided 

for in  subsection 3. 

-3.2 An interim. ncw shipper, sunset or anti-circumvention review shall only be 

initialed upon acceptance 01' a written application by or on behalf of an 

interested party. except as providcd for in subsection 3. 

-3.3 'fhe Commission niay initiate an investigation mentioned in subsection 1 or a 

review menlioned in  subsection 2 without having received a written 

application lion1 the relevant interested party if - 

(a )  i n  the casc of an anti-dumping investigation it  has prinza f l i ck  evidence of 

dumping, material iii-iury and a causal link; and 

(b) in  the case of an interim review, it has prinza fircie evidence of - 

( i )  a change in circumstances relating to dumping and/or material 

injury: and 

( i i )  the change in the margin of dumping and/or the lack of material 

i ni ury . 

3.4 A non-conlidenticll version of the information that served as the basis for the 

initiation shall be made rrvailablc to all known interested parties. 
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4. Termination based on negligibility and de minintis margins 

4.1 An investigation shall not he initiated or an investigation shall be terminated 

where it  is determined that the margin of dumping is de minimis. or that thc 

volume of dumped imports, actual or potential, or the injury is negligible. 

4.2 I he margin ol’ dumping shall be considered to be de nzinimis in terms 01’ 

subsection 1 if the margin i s  less than two per cent when expressed as n 

percentage of tlic cxport price. 

4.3 The volume of dumpecl imports shall normally be regarded as negligible i n  

terms of subsection I if the volume of dumped imports from a particular 

country is found to account for less than three per cent of the total imports of 

the product under investigation into the SACU market, unless countries which 

intlividually account for less than three per cent of the total imports of the 

product under investigation into the SACU market collectively account for 

more than seven per cent of the total imports of the product undcr 

investigation into the SACU market 

5.  Represent a t‘ ion 

5.1 Should an inkrested party wish to be represented by an outside party in  an 

investigation or a review. the interested party n u t  provide the Commission 

with a letter o f  appointment of i ts representative, detailing the identity of the 

representati\e and the scope and duration of the representation. 

5.2 Should an ititcrested party wish to terminate a representation indicated i n  

suhscctioo I .  such pcirt> inlist provide the Commission with a letter to this 

c rsec t . 

5 .3  Once an interested party has appointed a representative all communication 

hetween the Commission and Lhe interested party will take place through the 

appointed representative. 

6. Interested parties hearings 

6.1 The Commission shall normally convene two interested parties hearings in an 

investigation or a review, one prior to the Commission’s preliminary 

dctermination and the other prior to the Commission’s final determination, 

except that thc Commissicrti shall convene a single interested parties Iicaring in 
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a review consisting of a singlc investigation phase. The Commission sliall 

provide noticc oFthe interestell parties hearings in the initiation notice. 

6.3 The C'oniniission shall provide notice to interested parties of the date of a 

hearing contemplated in  subsection 1 at least 21 days prior to the hearing date. 

Ai Iemi 14 (lay< prior to the date of a hearing, interested parties who wish to 

attend thc hearing must provide the Coinmission with a list of attendees and a 

detailed agenda and a detailed version, including where relevant a non- 

confidential version. of the information to be presented at the hearing. At least 

7 days prior the date of the heariny. the Commission shall provide interested 

parties mho havc provided tlie ('ummission with a list of attendees and ;in 

outline. the agenda fbr the hearing and Ihe allocation of time among interest4 

parties 

h-3 Interested parties inay not discusa or submit new iniirmation at a hearing, but 

may discuss and submit information on any aspect of the investigation on 

which interested parties have si1 brni tted information. 

6.4 Written in1i)rniation provided to the Commission i n  terms of subsection 3, 

including the non-confidential version of any confidential information 

submitted to tlie Commission, will be placed on the public file. 

6.5 'The Commission may limit or add to the agenda of a hearing and may 

structure a hearinrr as it deems efficient. 

6.6 'l'here shall be no oblication on anv nartv to attend an intcrestcd parties 

hearing. and the t'ailurc to do so shall not be prejudicial to that party's case. 

7 .  Computation of periods of time 

7.1 Computation ol' any period ol' time provided for in these regulations 

coinnienccs with the lirst day liillowing the act or event initiating such period 

01' tinic. ' I  lie last day ot' tlic period of time is included i n  tlie computation 

unluss such day is 11 Saturday, Sunclay or public holiday, or such other day 

\vlie~i tlie C'onimission is closed for business, in which case the deadline is the 

next business day. 

7.2 llnless expressly otherwise provided for. a party shall be deemed to have 

received a written cotiiiiiunication from tlie Commission - 

(a) in tlie case of transmission by facsimile or electronically, on the day the 

w r i t ten coni in 1111 i cat i on i s t ransni it t ed by the Corn in i ss i on; 
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(b) in  the case o f  same-diy. overnight or registered mail. on tlie day such 

written communicalion is delivered to a party; or 

(c) i n  the case of regular mail. 5 working days after the written 

communication is placed in  the post by the Commission. 

Part C - Procedures 

Sub-Part 1 - General 

8. SACU industry 

8.1 Other than investigations initiated in tcrms of section 3 . 3 ,  any application for 

anti-dumping action shall be brought by or on behalf of the SACU industry. 

8.2 Where a SAClJ producer is - 

(a) related IO the importer, exporter or the foreign producer; 

(b) itself an importer of the product under investigation; or 

(c) perforniing assembly operations; 

the term "SAC11 industry" may be interpreted as referring to the rest of the 

SAC' U producers. 

8.3 I n  terms oi* subsection 2(c) ,  r? SACI-1 producer will be considered performing 

assembly operations if the value added by its operations in the SACU is less 

than 25 per cent as determined under subsection 4. 

8.4 The value addcd i n  terms of subsection 3 shall be determined with reference to 

Ihc direct and indirect costs of production only of the product under 

investigation and shall not include selling, general, administrative or 

packaging costs or profit. 

8.5 An application shall be regarded as brought "by or on behalf of the SAC'U 

industry" if - 

(a )  at least 25 per cent of' the SACU producers by domestic production 

vo I uni c sup port t hc a pp I i cat i o ti : and 

(b)  of those producers that express an opinion on the application, at least 

SO per cent by domestic production volume wpport such application. 

8.6 I n  tlie case of industries involving an exceptionally large number of producers, 

the C'oniniission may detcrmine suppol-t and opposition by reference to the 

largest nLimbcr of' producers that can be reasonably included in the 
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investigation or by using statistically valid sampling techniques based on the 

inlimiation available to the Coinmission at the time of its finding. 

8.7 If a SACIJ producer withdraws the application or its support thereof after the 

investigation has been initiated. the Commission may - 
( a )  lei-minate the investigation; or 

(b )  disregard the withdrawal ol‘ support and continue with its investigation. 

9. Normal value 

9.1 “Normal value” as defined in section 32(2)(b) of the Mnin Act shall be 

interpreted to mean - 

(a )  the price paid or payable for like goods produced and sold in the ordinary 

course of trade and in sufficient quantity for home consumption in the 

country of  export or the country of origin by the foreign producer or its 

related party under investigation; or 

(b) where such price is not known, the price at which such like goods arc 

produced and sold on the same market and in the ordinary course of trade 

a n d  in  sut‘licienl quantity for home consumption by another seller or 

sellers in that niarhet: or 

(c) in the absence of information on a price contemplated in paragraphs (a) 

and (b)  - 

( i )  the constructed cost of production of the goods in the country of origin 

when destined ibr domestic consumption, plus a reasonable addition 

liw selling. general and administrative costs and for profit; or 

( i i )  thc highest comparable price of the like product when exported from 

the country of origin to an appropriate third country, as long as that 

price is representative. 

9.2 Domestic sales or export sales to a third country may be considered to be not 

in  the ordinary course of trade if the Commission determines that such sales- 

( a )  took placc at prices below total costs, including cost of production and 

administrative. sclling. general and packaging costs, provided such sales took 

place - 

( i )  i n  siibstanlial cluantiks equalling at least 20 per cent by volume of 

total domestic snles during the investigation period: and 
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( i i )  over an extended period of time, which period shall normally be a year. 

but i n  no case less than 0 months; 

(b) were made to a related party: or 

(c) d o  not reflect normal comtncrcial quantities. 

9.3 Ilomestic or third country sales of the like product shall normally be 

considered a sufficient quantity to determine a normal value if such sales 

constitute five per cent or morc of the sales volume of the product to the 

SACU. Sales representing less t h m  five per cent of export sales to the SACU 

may nevertheless be deemed sullicicnt where such sales are of sufficicnt 

magnitudc to provide Ihr il propw comparison. 

0.4 Where the products are not shipped directly from the country of origin but are 

exported to the SACU from an intermediate country, the price at which the 

products are sold from the country oforigin or export for shipment to the SACU 

may be compared with the comparable price in the country of export or of origin. 

9 3  Exports may be deemed to originate in  the country indicated - 

(a )  on the certitiicatc of origin; and/or 

(b) on the bills of entry; and/or 

(c) in the import statistics provided by the Conimissioner for the South African 

Kcvenue Service. 

9.0 I n  cases where the number of foreign producers or types of products is large, the 

investigation niay be limited to a rcasonablc number of parties or types of 

products by using - 

(a)  the largest percentage ofthe exports from the country in question which can 

reasonably be investigated: or 

(b)  samples that are statistically valid on the basis of the information available to 

the Coiiiniissioii at the time of the selection. 

9.7 If the C‘omniission decides to limit its investigations as contemplated in 

subsection (7. any selection may be made after consultation with the relevant 

parties. 

9.8 I n  cases where the Commission has limited its investigation as contemplated 

i n  subsection 6, the Commission will nevertheless determine an individual 

margin of’duniping fhr any foreign producer not initially selected who submits 

the necessary information i n  time l o r  that information to be considered along 

with the inlhrniation of foreign producers selected, except where the number 
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of foreign producers is so large that individual examinations would be unduly 

1x1 rdenso 111 e to t lie Coni m i ss i o n. 

9.9 If tlie Conirnission constructs the nornial value, as contemplated in section 

32(2)(b)(ii)(aa) of the Muin A d ,  it may do so on any reasonable basis, 

incl~iding. but not limited to - 

(a) 

(b) 

(c) 

( d )  

the cost of the foreign producer concerned; 

the cost of another foreign prod~icer or producers in the same country: 

the information contained in the application; or 

any other information at the Commission's disposal. 

0.10 When the C'ommission constructs a normal value the cost build-ap sliall 

incliicle - 

(a)  proct~iction costs: 

(b )  overhcad costs; 

(c) selling. general and administrative costs; 

(d)  any other costs dcemcd necessary by the Commission to compare the 

constructcd normal val~ie to the export price; and 

(e) a reasonablc profit. 

9.1 1 The constructed normal value i n  subsection 10 shall norinally be constructed 

using tlie foreign producer's own costs and profit, provided that such costs - 

(a) 

(b) 

( c )  arc historically based. 

rcflect tlie actual costs o f  the product: 

arc Generally Accepted Accounting Practice (GAAP) consistent; and 

9.12 Thc selling, general and administrative costs contemplated in subsection I O  

shall be deterniined - 

(a) 

( b )  

with reference to the product under investigation; or 

i n  the abscnce ol'ini'ormatioii in  terms of paragraph (a) - 

( i )  with reference to the average such costs incurred by other sellers in 

that market: or 

( i i )  with reference to the narrowest range of products that can be 

identified; or 

( i i i )  on any other reasonable basis. 

9.13 I'he reasonable profit margin that is included in the constructed normal val~ie 

as contemplated in subsection 10 shall normally be determined - 
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(a)  with reference to the aciual profit realised on sales of the product under 

investigation; o r  

with reference to the actual profit realised on sales of the narrowest 

range o f  products that can bc identified; or 

wit11 rel'ercnce to the average such actual profit realised by other sellers 

on sales 01' the same category of products in that market if the profit 

iiiargin cannot be properly isolated from the information kept by the 

foreign producer under investigation; or 

on any other reasonable basis: 

(b) 

(c) 

(d) 

provided that thc profit so included shall normally be based on thc actual 

profit realiscd on sales before cxtraordinary items, interest, tax and any other 

circumstances that may affect such profit margin. 

9.14 In cases where the normal value needs to be determined as contemplated in 

section 3 3 4 )  of tlie Muin Arv. the Coinmission may determine the normal 

value of the product under investigation for the foreign producer or country in 

question on the basis of - 

(a) the normal vnluc established for or in a third country that has an 

industry at a similar level of development; or 

the costs and profits of and for the conipany in question, as listed in 

subsection 10, and as contemplated in accordance with subsection 15. 
(b)  

9. IS  In cases where the Cornmission determines the normal value as contemplated 

i n  subsection 14(a), the Coinmission will not choose a third country in which 

the relevant foreign producers perform only assembly operations. A foreign 

producer will be considered to be performing assembly operatioiis if the value 

addcd by its operations in the third country is less than 25 per cent as 

dcterniined under subsection I 6. 

9.1 6 'l'hc: value added i n  tcrnis of subsection 15 shall be determined with reference 

to thc direct and indircct costs of production only of the product under 

investigation and shall not include selling, general, administrative or 

packaging expenses or prolit. 

9.1 7 I n  cases wlierc the Comniission determines the normal value as contemplated 

i n  subsection 14(b), such cost inputs shall be accorded the market related cost 

of the dil'l'ercnt inputs, whether determined in that country or in a third 

country . 
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9.18 Where the SACU industry i n  iiling an application substantiates an allegation 

that section 32(4) of the Mrin Acl applies to the application, it  may submit 

normal value information contemplated in subsections 14 and 15 in support of' 

i IS app I i cat i o ti. 

10. Related foreign producers and resellcrs 

1 0 . 1  Where the foreign producer sclls the product under investigation on its 

domestic marl<et through a related party - 

(a) the normal valuc shall be determined as the resale price to the first 

independent buyer, provided tlie adjustments as envisaged in section 

32(3) of the Muin Ac/ should still be made; or 

where such product is not subsequently resold or not resold in the 

condition sold to that related party, the normal value shall hc 

determined - 

( i )  

( i i )  

(b) 

with reference to sulcs to independent buyers only; or 

whcrc thcrc arc no such sales to independent buyers, on any 

other reasonable basis. 

10.2 Where a party has domestic sales both through related and unrelated parties, 

the C'ominission may decide to use only those sales to unrelated parties. 

11. Export price 

I I .1 "1kpoi-t pricc" is the pricc determined in terms of section 32(2)(a) of the Muin 

A c/ .  

1 1.2. Where there were no exports to the SACU during the period of investigation 

i n  a sunset review, tlie export price will be the comparable price of the like 

product when exported from the country of origin to a third country 

determined by the Commission. 

1 1.3 I n  choosing the third country contemplated in subsection 2, the Commission 

may consider any relevant factor, including any or all of the following factors, 

with no onc or several of these factors necessarily giving decisive guidance: 

(a) the similarity 01' h c  like good used to establish the normal value and the 

product exported fi.om the country of origin to the third country in terins of 

the criteria used by the Conimission in its like product analysis; 
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(b) the similarity in the level of development of the domestic industry in the 

SACU producing the like product and in the third country, including hut 

not limited to, the existence and number of domestic producers of the liltc 

prod uct; 

(c) the similarity in the volume of exports of the product subject lo 

investigation to the SACU. based on historical data, and exports from the 

country ol’origin to the third country; and 

(d) salcs in  the SAClJ and in  the third co~untry are at the same level oftrade. 

12. Constructed export price 

12.1 “Constructed export price” is the pricc determined i n  terms of section 32(5) of 

the A4ui~ ALL/. ‘The constructed export price may be determined on - 

(a) IIic basis of the selling price to the first independent buyer in the 

SACU less ~ 

( i )  All actual or allocated costs incurred between the foreign 

producer’s ex-factory price and the first independent resale pricc; 

and 

( i i )  A reasonable profit. as determined according to subsection 3; or 

(b)  Any other reasonable basis. 

Subsection 1 applies where - 

(a) the foreign producer and the itnporter are related; or 

(11) the invoiced cxport price appears to be unreliable for any other reason. 

The reasonable prolit conteniplated i n  subsection I(a) may be determined by 

calculating - 

(a)  

12.2 

12.3 

the total cost of the foreign producer with reference to the product 

under invest igat io ti; 

the total cost of the iniporter with reference to the product under 

investigation. including all costs from the ex-factory export point of 

the foreign producer; and 

the total profit with reference to the product under investigation 

rcaliscd by both the foreign producer and the importer; 

(b) 

(c) 

and by allocating the profit in the same ratio as the costs incurred by the two 

parties. The reasonable profit allocated shall not be less than zero. 

I n  thc event that - 12.4 
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(a) the imported product is not resold: 

(b) is not resold in  tho same condition as imported; or 

(c) wherc iiilbrniation on the resale price is not available; 

the export price may be constructed on any reasonable basis. 

13. Comparison of normal value and export price 

13.1 Ad.justments shall be made in each case, on its merit, for differences which 

affect price comparability at the time of setting prices, including, but not 

limited to - 

(a) conditions and terms ol’tracle: 

(b) taxation; 

(c) levels of trade; 

(d) physical characteristics; and 

(e) quantities. 

13.2 Ad.iustnicnts should bc requested i r i  interested parties’ original response to 

the relevant questionnaires and must be - 

(a) substantiated; 

(b)  verifiable; 

(c) 

(d) 

directly related to tlie sale under consideration; and 

clearly demonstrated to have affected price comparability at tlie time ol 

setting prices. 

13.3 The comparison between the normal value and the export price shall 

norinally be made at the ex-factory level and between sales at the same level 

of trade. e.g. at distributor. wholesale or retail level. 

13.4 Tlic comparison shall normally be made at the same terms 01’ trade. 

including packaging. terms of delivery and payment terms. 

13.5 ‘l’ht. comparison bctween the normal value and the export price shall 

normally bc made on a weighted average to weighted average basis, but may 

be made on a transaction-by-transaction basis should the circumstances 

require such comparison. 

13.6 A normal val~te established on a weighted average basis may be compared to 

prices of individual export transactions if the Commission finds a pattern of 

export prices that differ significantly among different purchasers, regions or 

time periods. 
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13.7 I n  cases where the Commission has determined the margin of dumping as 

contemplated in subsection 6 ,  i t  shall indicate reasons for its decision i n  all 

su bscq uc tit reports. 

14. Margin of dumping 

14.1 The original period of investigation for dumping, which is the period for 

which it  is assessed whether dumping took place, shall nornially be 12 

months, and may be more, but i n  no case less than 6 months, and shall 

nornially be a period ending not more than 6 months before the initiation o f  

the investigation. The investigation period for dumping shall be clearly 

indicated in the initiation notice published in the Government Cuzette. 

14.2 I n  cases where only one product is under investigation, the margin of  

dumping shall be deterinincd as the amount by which the normal value 

excecds the cxport price. 

14.3 I n  cases where niorc than one product is under investigation, the 

Commission shall normally determine the margin of dumping as follows: 

(a) i n  the case of products that can be separately identified by the South 

Africati Revenue Service, a separate margin of dumping shall he 

calculated for each product; or 

(b) in  the case of’ products that cannot be separately identilied by the South 

African Revenue Service. the Commission shall normally - 

( i )  calculate the margin of dumping for each product separately; 

and 

determine the weighted average niargin of dumping fiw all 

products on the basis of the individual export volume of each 

product. 

( i i )  

14.4 The margin of dumping shall be regarded as de minimis if it is less than two 

per cent when exprcssed as a percentage of the export price. 

14.5 The (’ommission shall nornmally calculate n separate anti-dutnping duty f’or 

each cxportcr who submitled a response to the Commission’s questionnaire 

that is not dcfkicnt as contemplated in section 33.1. In addition, the 

Commission shall normally calculate a residual anti-dumping duty for all 

cxpot-ters for whom a separate anti-dumping duty has not been calculated 

and who are from the same country as the exporter(s) for whom an anti- 
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dumping duty has been calculated. I n  calculating a residual anti-dumping 

duty tlie Commission shall base - 

(a) the normal value on the Iiigliest normal value verified, without any 

ad-j its t me t i  ts  ; and 

(b)  the export price on statistics from the South African Revenue Service. 

unless such statistic are itnreliahle because other products that are not 

sihject to investigation arc also classifiable under the tariff subheading 

concerned or li)r any other reason. In such instances. the Commission 

may use hcts  available. 

15. Material injury 

15 1 The invrstiption period for iii,jtiry. which is the period for which it ir. 

assessed whether the SACI J industry experienced material injury, shall 

normally cover a period of three years plus the current financial year at the 

date that the application was submitted, but may be determined by the 

Commission as a different period provided that the period is sufficient to 

allow for a fair investigation. If in.jury information for the current financial 

year docs not encapsulate a full calcndar or fiscal year, information on injury 

covcring the same calcndar or fiscal period must also be submitted for each 

year of the three-year pcriod for which in.jury information is provided. Such 

partial information is in  addition to itijury information for each year of the 

threc-year period. The investigation period for in-jury shall be clearly 

indicated i n  the initiation notice published in  the Governmen/ G‘me//e. 

15.2 With regard to the Commission’s assessment of material injury, the “SACII 

i nd us t ry ” means - 

(a) tlie domestic producers in the SACU as a whole of the like product: 

(c) the domestic producers in the SACU whose collective output of the 

like product constitutes more than 50 per cent of the total domestic 

production of that product, or 

(cl) provided the C’omrnission accepts a detailed explanation from the 

ap p I i ca t i  t why exam i n i n g do tiles t ic producers whose co I 1 ec t i ve output 

of the like product constitutes 50 per cent or less of the total domestic 

production of those products is appropriate, the domestic producers in 
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the SACU whose collective output of the like product constitutes a 

major proportion of the total doiiiestic production of that product. 

15.3 Where thcre is niorc than one domestic producer in the SACU of the lihc 

product who individually accounts for 35 per cent or more of domestic 

nrodiictinn of‘ thme prodiicts hy voliiine. the Commission will reqiiirr lhr 

submission of iii.iury information by each such producer. 

15.4 I f  the Commission does not receive the information contemplated in 

subsection 3. the C‘omniissioii shall no1 initiate an investigation. 

15.5 I n  dctcrniiiiing material injury to tlic SAClJ industry the Commission shall 

considcr wliether tliel-c has hccn n cirrnificant deprecsion and/or supprecsim 

of  the SAClJ industry’s prices. 

1 S.6 In its determination of’niaterial in.ju1-y the Commission sliall further consider 

whether there have been significant changes in the domestic perforrnancc 01’ 

the SAC(/ industry in respect of. the following potential injury factors: 

(a) sales volume; 

(h) profit and loss: 

(c) output; 

(d) marhct sharc; 

( c ) prod iict i vi t y ; 

(1) rcturn on investnicnts; 

(6) capacity utilisation; 

(11) cash flow; 

( i )  inventories; 

(i ) 
(k )  wages: 

( I )  growth; 

(111) ability to raise capital or investments; and 

(11) any other relevant factors placed before the Commission. 

15.7 Each of the factors mentioned i n  subsections 5 and 6 shall be considered for 

thc procluct undcr investigation only or, where such analysis is not possible, 

for thc narrowest group of products for which such analysis can be made. 

Only 1 1 ’  no such inlbrmation is available will the Commission consider the 

inforniation Ihr the company as a whole, and then with special 

c i rcuni spcct i on. 

c n 1 p I o y nic n t : 

\ 
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16. Threat of material injury 

16.1 A determination of threat of material injury shall be based on facts and not  

merely on allegation, conjecture or remote possibility. The change in 

circumstances which would create a situation in which dumping would 

cariw material injiiry must he clearly foreseen and imminent. 

16.2 I n  considering a threat of niaterial injury the Commission shall, in addition 

to the lhctors indicated under section 15, and where relevant inforindtion is 

available, consider such factors as: 

(a) 

(b)  

a significant rate of increase of clumped imports into the SACIJ; 

sul‘ficiently lieely available, or an imminent substantial increase in, 

capacity of the foreign produwr: 

the availability of’ other export markets to absorb additional export 

vo I LI in es; 

whether products are entering or will be entering the SACIJ at prices 

that will have a significant depressing or suppressing effect on SACIJ 

prices; and 

the foreign producer’s inventories of the product under investigation. 

(c) 

(d) 

( e )  

17. Material retardation of the establishment of an industry 

17. I No invcstigation shall be initiated on the basis of the material retardation of 

the establishment of an industry unless the industry or proposed industry has 

supplied the Commission with ;i comprehcnsive business plan indicating the 

establishment of such inclustrq in the absence of dumping. 

17.2 The Commission may request a provisional payment or recornmend an anti- 

dirmping duty where the establishment of such industry is materially 

retarded bv dumped imports. 

17.3 If signiticant progress has not been made to establish an industry as 

proposed i n  subsection 2 within one year following the imposition of an 

anti-dumping duty, the Commission may recommend that the anti-dumping 

duty be withdrawn. 
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18. Causality 

18.1 'l'he Commission shall dctcrmine whether there is a causal link between 

dumping and the material in.jury dctermined under section 1 5.  

18.2 I n  considering whether there is a causal link between the dumping and tlic 

material injury the Commission shall consider all relevant factors, including, 

but not limited to: 

(a) the change i n  the volume of dumped imports, whether absolute or 

relative to the production or consumption in the SACU market; 

thc price undercutting experienced by the SACU industry vis-&vis the 

d ~ i m p d  impnrtq: 

the market share of the dumpcd imports; 

the magnitude of the margin of dumping; and 

tlie price of undumped imports available in  the market. 

(b) 

(c) 

(d) 

(c) 

18.3 The volume of dumped imports Srom a country shall normally be regarded 

as negligible if  the volume of the dumped imports is found to account for 

less than three per ccnt of the total imports of the product under investigation 

into thc SAC'II marlcct. ~iiiless countries which individually account for less 

than three per ccnt of the total imports of thc product under investigation 

into the SAClJ market collectively account for more than seven per cent of 

the total imports of the product under investigation into the SACU market. 

18.4 The Commission may cumulatively assess the effect of the dumped imports 

only if i t  finds that cumulation is appropriate in light of - 

(a) 

(b)  competition between the imported products and the SACU like 

competition between imports from the different countries; and 

product; 

and if 

(c) thc imports Srom the countries are not negligible as contemplated in 

subsection 2: and 

tlic margin ot'clumping is two per cent or more when expressed as a 

percentage of tlie export price. 

( d )  

1 8.5 The ('ommission shall consider all relevant factors other than the dumped 

imports that may have contributed to the SACU industry's injury and the 

injury caused by such other factors shall not be attributed to the dumped 

imports provided that an interested party has submitted, or tlie Commission 
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otherwisc has. information on such factor or factors. Factors that may be 

relevant in  this rcspcct include. but are not limited to - 

(a) 

(b )  

(c) trade restrictive practices of and competition among SACU 

the volume and prices of imports not sold at dumped prices; 

contraction in  demand or changes in the patterns of consumption; 

producers and between the hreign and SACU producers; 

(d) developments in technology; 

(e) 

( t l  

(g) 

other factors af’fecting the SACU prices; 

the industry‘s export performance: and 

the productivity of the SACU industry. 

19. Lesser duty rule 

19.1  If an exporter has provided the Commission with all information necessary 

to calculate a dumping margin. a provisional payment or anti-dumping duty 

imposed in  respect of such cxporter shall not exceed the margin of dumping 

established. and shall be imposed at a level less than the margin of dumping 

if such lesser payment or duty would be sufficient to remove the injury to 

the SAC’IJ industry caused by dumping. 

19.2 The lesscr payment or duty provided for in subsection 1 shall be considered 

sufficient to remove the injury to the SACU industry caused by dumping 

where such payment or duty eliminates any price disadvantage. 

19.3 ‘The margin of dumping and thc price disadvantage shall be expressed as a 

percentage of the F.O.B. export price for purposes of comparison. 

20. Public interest 

20. I In terms of section 16(1 MdMi) of the Muin Act. if directed hv the Minister 

subsequenl to thc submission of the Commission’s recommendation 

contcmplatcd in sections 3 0 ,  48, 53. 60 and 64, the Commission may 

conduct an inquiry to determine whethcr, based on all information reviewed. 

there arc reasonable grounds to conclude that tlie imposition, amendment or 

continuation of an anti-dumping duty, or the imposition, amendment or 

continuation of an anti-dumping duty i n  the amount determined in  an 

investigation or review. would not he in  tlie public interest. 
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20.2 The Commission’s determination of the public interest as contemplated i n  

subsection 1. shall bc based on a consideration of any relevant factors, and 

may include consideration of whether - 

(a) commercially substitutable products in commercial quantities are readily 

available from other sources that are not the subject of the anti-dumping 

proceeding o f  which the public interest inquiry forins part; and 

(b) the imposition, amendmcnt or continuation of an anti-dumping duty. or 

thc imposition. aniendnient or continuation of an anti-dumping duty in 

thc amount determined in  an investigation or review - 

( i )  is likely to substantially lessen or prevent, or has substantially 

Icssencd or prevented. competition in  the domestic market for goods 

or scrviccs; 

( i i )  is likely to substantially lessen or has substantially lessened the 

competitiveness of domestic producers by limiting access to the 

product under investigation or [by limiting access] to other goods or 

services; 

( i i i )  is likely to cause significant damage or has caused significant 

darnage to domestic producers that use the product under 

investigation i n  the production of other goods or the procision of 

scrviccs. which assessniciit may include the potential injury factors 

set li)rth in  section 15.6; 

(iv) is likely to significantly restrict, or has signilicantly restricted, 

consumer access, at competitive prices, to the product under 

investigation or like product. or to other goods produced or services 

that use the product under investigation as an input; or 

(v) is likely to significantly impact, or has significantly impacted, the 

pub1 ic hcalth, the public safety or the environment. 

The Commission may request the submission of information relevant to 

a determination of the public interest i n  a manner and form it deems 

appropriate 

If. as a result o f a  public interest inquiry provided for in subsection 1. the 

(’ommission dctcrmincs that the imposition. amendment or continuation 

of’ an anti-duinping dutj.. o r  thc imposition, amendment o r  continuation 

of an anti-dumping duty i n  the amount determined in an investigation or 
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review. would not bc in  the public interest, the Commission shall specify 

in a recommcndation to the Minister - 

(i) that an anti-dumping duty not be imposed, amended or continued; or 

( i i )  the level of reduction of the anti-dumping duty determined in an 

i nvest i gat i o 11 or review . 

21. Verifications 

21.1 The Conimission may veril) such information as it deems necessary to 

confirm the accuracy and the adequacy of information submitted by any 

interested party. 

2 1 .2 'The Commission may condiict such vcrifications at the SAC1 I producers and 

at coopcrating importers. exporters and foreign producers as i t  deems 

necessary . 

2.1.3 I n  the event that an importer. exporter or foreign producer refuses to receive 

a verification visit by the Commission, refuses the Commission access to 

relevant information or acts so as to significantly impede the investigation, 

the Conimission may disregard the information submitted by that party. 

2 I .4 Where a party - 

(a) fails to supply relevant substantiating evidence required by investigating 

officers during a verification; 

(b) fails to cxplain any calculations contained in its submissions; or 

(c) otherwise fails to cooperate during the investigation process; 

the C'omniissioii may terminate the verification proceedings and the 

Commission may disregard any or all information submitted by the party in 

question. 'The Commission may nevertheless consider information that was 

properly submitted and verified. 

2 1.5 'The Commission shall inform the government of the country concerned of 

the dates of' the intended veriiication visit and shall conduct the verification 

on those dates unless that government objects to the verification. 

21.6 Whcre the government of the country concerned objects to the 

Commission's verification the Commission may make a preliminary or final 

determination based on the facts available, and may exclude any information 

subniittcd by any party i n  that country. 
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22. Vcrification reports 

22.1 I’he purpose of a veri lication report related to an examination of information 

submitted by a foreign producer is to ensure that the Commission and the 

foreign producer verified agree on what was verified during the 

C‘omiiiission’s veri lication. Tlic failure to reference in the verification report 

information verified will not preclude the Commission from using such 

i n form at i o t i  i n  its deterni i nat i on s. 

22.2 Following R foreign prodiicer verification the Commission shall makr ;1 

verification report available to the company in question indicating the 

information verified. A verification repoil shall be made available before lhc 

C‘ om in i ss i o t i  ’ s pie I i in i nat-y det e rim I nation. 

22.3 The Commission will place a copy of the non-confidential verification report 

on the public file prior to its preliminary determination. 

22.4 ‘I’hc foreign proditccr verilicd will receive 7 days to comment on the 

verification report. The Commission may grant a single extension upon good 

cause shown. 

23. Time limit 

All investigations and reviews shall be finalised within 18 months after 

i ti i t i  at ion. 

Sub-Part 11 - Pre-Initiation Procedure 

24. Properly documented complaint 

24.1 Written complaints shall be made by or on behalf of the SAClJ industry 

using the appropriatc Commission questionnaire. 

24.2 On receipt of a complaint the Coinmission’s trade remedies unit shall liase 

with the SAClJ industry to ensure that all required information has been 

whmiited i n  the reqiiired format 

25. Properly documented application 

35.1 I n  determining whether a complaint submitted in terms of section 24 

constitutes a properly docunientcd application the Commission shall 
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determine whether the application includes such information as is reasonably 

available to tlie applicant relating to the prescribed information. 

25.2 The Commission will return a11 applications that are not properly completed 

in  terms of subsection 1 to tlie applicant. 

26. Normal value standard for initiation purposes 

26.1 The applicant shall siibniit such information as is reasonably available on the 

price for the like product sold in the country of origin or of export. 

26.2 For tlie purpose 01’ suhsection 1 an invoice indicating the price. quotes for 

domestic sales of the like product, price lists, international publications or 

any other reasonable proof of such domestic price shall be considered. The 

information submitted on such domestic price must reflect any discounts and 

other reductions in tlie price. 

26.3 I f a  price as indicated in subsection 1 is not available at the same level 01’ 

trade as for export purposes, the application shall indicate reasonable 

ad.iiistments to allow the Commission to compare the submitted nortrial 

value and the submitted export price. 

26.4 If tlie domestic selling price as contemplated in subsection 1 is not 

reasonably available to the applicant, the applicant sliall state its efforts to 

obtain such price. If tlie applicant is unsuccessful after having undertaken 

reasonable efforts to obtain a doniestic price as contemplated in subsection 

I .  the applicant niay submit information in respect of normal value - 

(a) 

(b) 

by constructing such value; or 

with reference to the export price from the exporting country or 

country of origin to any third country. 

20.5 Where the applicant supplies a constructed price in terms of subsection 4(a), 

such constructed price shall separately indicate - 

(a) direct costs: 

(17) indirect costs; 

(c) 

(d) profit: 

and shall bc more dctailcd where possible. Without placing an undue burden 

on tlic applicant, direct and indirect costs should be substantiated with 

selling, general and administrative costs; and 
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relcvant publications or other information. Selling, general and 

administrative costs and profit may be based on reasonable assumptions. 

26.6 The applicant may supply the export price of the country under 

consideration as containcd in the export statistics of that country or any other 

reasonable proof of export prices from that country to another country to 

substantiate a normal value in  terms of subsection 4( b). 

27. Material injury standard for initiation purposes 

I n  determining material iniury io  a SAClJ industry the Commission shall 

consider wlictlicr the information suhmitted in this regard and relating to the 

l'actors listed in section I 5 indicates a prirna,fuL.ie case of material in-jury. 

28. Merit Asscssment 

28.1 I n  its merit assessment the Commission shall determine whether there is 

sufficient information to establish a prirnu.fucie case that dumping is causing 

material injury to the SAClJ industry. 

28.3 I n  the evcnt that the Coniniission makes a negative merit assessment it shall 

inform the applicant concerned accordingly and supply it with a full set of 

reasons for i t s  decision. 

28.3 'l'hc (.'ommission may grant the SACU industry a meeting to discuss the 

reasons Ihr rejecting an application if the applicant so requests. 

29. Notific a t' ion 

29. I The Commission shall notify the representative of the country of origin and 

of export, where applicable, that it has received a properly documented 

application in terms of section 25, after verification of the SACU industry's 

injury inforn~ation. but prior to initiation. 

29.2 Except as provided for in subsection 1, the Commission shall not publicise 

the application prior to the initiation of an investigation. 

29.3 Wherever practicable, all known interested parties shall be supplied with a 

noli-coii~idential vcrsion of the application once the initiation notice has 

appeared in the ( A ) i ~ ~ r u n i c / ? /  G'~rzc//e, as provided Tor i n  section 30. 
z. 
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30. Initiation 

30.1 An investigation shall be formally initiated through publication of an 

initiation noticc in thc ( ; 0 1 ~ ~ 1 . / 7 1 7 7 ~ ~ 1  (hzc l te .  

30.2 The initiation notice shall contain the basis of the alleged dumping, material 

injury aiid causality. aiid shall also indicate at least the following: 

(a) the identity ofthe applicant: 

(b) a detailed description of the product under investigation, including the 

tari fl' subheading applicable to the product; 

the country or countries under investigation; 

the basis ofthe allegation of dumping; 

;I sutnmary ofthe factors on which the allegation of injury is based; 

the address to which representations by interested parties should be 

directed; and 

the timc li-anie [or responses by interested parties. 

( c )  

(d )  

(e)  

(1) 

(g) 
30.3 If the C'onimission, during its investigation. finds that the sub-ject product is 

iniported under a tariff subheading not initially indicated to be in the scope 

of the investigation. it may include the imports of such subject product in its 

i nj ury analysis . 

30.4 All interested parties shall bc deemed to have received notice of the 

investigation once it has been duly initiated in terms of subsection I and no 

request for an extcnsion of a deadline, as contemplated in section 32, shall 

be considered on the basis of ignorance of the investigation. 

30.5 'I'lie ('ommission shall inform all known interested parties of the initiation o f  

the invcstigation and supply them with all relevant documentation. unless 

the number of interested parties inakes it impracticable. 

Sub-Part 111 - Preliminary Investigation Phase 

31. Responses by intercsted parties 

3 I .  I Importers. exportcrs and foreign producers are required to use the relevant 

c'o ni ni i ss i o t i  q Lies t i o t i  nai res i t i  their responses to the Corn in i ss i o n . 

3 1.2 Parties shall be decmed to have received the questionnaires 7 days after the 

dispatch of the questionnaires by the Commission. 
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3 1.3 From receipt of the qucstionnnires, as contemplated in subsection 2, parties 

shall receive 30 days to suhmit their responses to the Commission. Such 

responscs must reach the Commission‘s trade remedies unit by the deadline 

indicated. 

3 1.4 The deadline for submission by parties not directly informed of the 

investigation by the Commission will be 40 days from the date of the 

publication of the initiation notice of the investigation in the govern men^ 

~;Ll, i ’ l le.  

31.5 All submissions shall be made in  both hard copy and in electronic format. 

unless the Comniission has agreed otherwise in writing. Failure to comply 

with this provision may result in the submission being regarded as deficient. 

32. Extensions for submission 

32. I l‘hc C’onimission may grant parties up to two extensions on good cause 

si10 w 11. 

33.2 Any extension granted i n  terms of subsection 1 will apply only to the party 

to which such extension was granted. and will not apply to other interested 

parties. 

33. Deticiencics 

33.1 Submissions may be deemed deficient - 

(a) 

(b) 

If any relevant information has not been submitted; 

If a proper non-confidential version or. where applicable, a statement 

of reasons as contemplated in section 2.2, has not been submitted; or 

I n  the circumstances contemplated in section 3 1.5. (c) 

33.2 Parties will receive 7 days from the date of the Commission’s deficiency 

M e r  to aclctress any deficiencies pointed out by the Commission in terms of‘ 

subsection 1. 

33.3 The Coinmission will not consider submissions that are deficient after the 

dcadlinc contemplated in subsection 2 for the purpose of its preliniinary and 

final deterriiinations. 



STAATSKOERANT, 10 NOVEMBER 2006 , \ NO. 29382 41 

34. Non-cooperation by exporters or foreign producers 

34.1 In the event that one or more fixeign producers in a particular country 

cooperates while other producers do not cooperate, the Commission. for the 

purpose of. the non-cooperating producers, may base its preliminary and final 

dci erm i 11 ;if io tis on t lie has i s of f w t s  a \GI i I ab I e. 

34.2 In the event that a foreign producer has submitted an incomplete or 

otherwise deficient submission by tlic deadline contemplated in sections 3 1 , 

12 and -33. as applicable. the C’ommission will disregard its inforination for 

tlic purpose of its preliminary and final determinations. 

35. I’rovisional measures 

35.1 The decision whether or not to apply a provisional measure shall be 

pcrmissive even where all reqiiirenients for the application of a provisional 

measure has been fiillilled. 

35.2 Provisional measures may not be imposed within less than 60 days alter 

initiation of an investigation. 

35.3 Provisional nieasures will normally be imposed for a period of six months. 

-35.4 The validity of’ provisional payments may be extended to nine months upon 

rcqucst by foreign produccrs representing a significant percentage of the 

trade i nvo I vcd . 

36. Preliminary report 

36.1 The Commission shall male available a non-confidential report within 7 

days of’the publication of its preliminary determination. 

36.2 ‘The preliminary report shall contain at least the following information: 

(a) identity o l  tlie applicant; 

(b) 

(c) 

(d) 

(e) 

(lj the margin of dumping: 

(g) 

a full description of the product under investigation; 

date of the Commission’s decision to initiate the investigation; 

initiation date and notice number; 

date of  the Commission‘s preliminary tindings on dumping and injury; 

tlie methodology used by the Conimission to determine the margin of 

dumping: 

(11) the injury factors considercd: 
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( i )  the causality factors considered: 

(.j) the Commission's finding: and 

( I C )  while preserving the requirements of confidentiality. all relevant issues 

of fact and law considered by the Commission in reaching its 

preliminary determination. 

Sub-Part IV - Final Investigation Phase 

37. Comments on preliminary report 

37.1 All interestcd parties. except parties who did not submit responses as 

contemplated i n  section 31 o r  who did not correct deficient submissions as 

contemplated i n  section 33, shall receive 14 days from the date the 

preliminary report is made available to comment in writing on the 

prel i in i nary report. 

37.2 The C'ommission may grant parties up to two extensions on good cause 

shown. 

37.3 Any request under subsection 2 for an extension of the deadline 

contemplated in  subsection 1 shall be requested in writing at least 7 days 

prior to such deadline and shall contain a proper motivation for the request. 

37.4 The Commission will not accept new information following its preliminary 

deterni i nat ion. 

38. Essential facts 

38.1 All intercsted partics will be inlimied of the essential facts to be considered 

by the Commission. 

38.2 All interested parties will receive 7 days to comment on the essential facts. 

38.3 The Commission may grant parties a single extension on good cause shown. 

38.4 The Commission will take all relevant comments on the essential facts into 

consideration in  its final determination. 

39. Definitive anti-dumping duties 

30.1 The Commission's linal determinations are forwarded in the form of a 

reconimcndation. whether or not and at what level to impose definitive anti- 
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dumping duties, for decision by the Minister until tlie provisions of  section 

64(2) o1’the hfui/7 A[ , /  wine into operation. 

39.2 Definitive anti-dumping duties will remain in place as provided for in 

section 54.1. 

39.3 Definitive anti-dumping duties may be imposed with retroactive effect as 

provided for in terms of the Custonis and Excise Act, 1964 (Act No 91 of 

1964). 

40. Price undertakings 

40.1 An anti-dumping investigation may be suspended or terminated following 

the receipt of a satisfactory price undertaking from any foreign producer that 

has cooperated during the invcstigation to revise its prices or to cease 

exports to the SAC[ I at dumped prices so that the Commission is satisfied 

that dumping or the injurious effect thereof is eliminated. provided tlie 

Commission has made a preliminary determination that there has been 

d~iiiiping and injury caused by such dumping. 

40.2 ‘I’hc Commission may decide on tlie information to be submitted in respect 

of the offering and maintenance of undertakings and may terminate an 

i~ndertaking if the conditions are not met. 

40.3 1 Jndertakings need not be accepted if the Commission considers their 

acceptance impractical. e.g. where the number of foreign producers is too 

grcat, or for other reasons. including reasons of general policy. 

40.4 In cascs where an undertaking is violated the Commission may take 

expeditious action against such foreign producer, including tlie immediate 

request to the Commissioner for thc South African Revenue Service to 

impose provisional payments. 

Part D - Reviews 

Sub-Part I - General 

41. Notification 

41.1 l h e  government of the country concerned shall be notified of the review as 

soon as a properly documented review application has been accepted. 

41.2 The government of the country concerned and all other known interested 

partie:, shall be supplied with all the relevant non-confidential information as 
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soon tlie review i n  qucstion has bceii initiated through publication i n  the 

Gol~er~nl~lcJrll GLIreiic. 

42. initiation 

AI1 reviews shall be initiated through notice in  the Governnzen/ G'clzc//e. Such 

notice shall indicate the following minimum information: 

(a) the identity of-the applicant: 

(b) the product under investigation: 

(e) 

(d) 

( e )  

(f') 

tlie investigation periods for dumping and injury, respectively; 

thc scope of the review; 

the current anti-duniping measures in place; and 

a suniniary indicating the basic information on which the review is 

based. 

43. Responses by interested parties 

43.1 All interested parties are required to use the relevant Commission 

questionnaires in  their rcsponses. 

43.3, Parties shall be deeined to have received the questionnaires 7 days after the 

dispatch or thc questionnaires by the Commission. 

43.3 From receipt of thc questionnaires, as contemplated in subsection 2, parties 

shall receive 30 days to submit their responses to the Commission. 

43.4 The Commission may grant parties up to two extensions on good cause 

shown. 

44. Essential t'acts 

44.1 All interested parties will be informed of the essential facts to be considered 

in  the Commission's final determination. 

44.2 All partics will rcceivc 14 days from the dispatch of the essential facts letter 

to comment thereon. 

44.3 The Commission may grant parties up to two extensions on good cause 

SI1 0 w 11. 

44.4 In  its linal determination tlie Commission will consider all relevant 

coninien~s on the essential facts letter made by coopcrating interested 
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parties, provided such comments are received by the deadline contemplated 

in subsections 2 and 3. 

Sub-Part 11- Interim reviews 

45. Time frame 

Ilie Commission may initiate an intcrim review to determine the need for the 

continued imposition of an anti-dumping duty - 

< .  

(a) 

(b)  

on its own initiative, or 

provided that at lcast one year has elapsed since the publication in the 

(;ovcrnmer7~ Gtr:e//e of the notice giving effect to thc final 

determination in the original investigation or the most recent interim. 

sunset or new shipper review. upon the request by an exporter. 

importer, foreign producer or the SACU industry. 

46. Changcd circumstancus 

46.1 'fhe Commission shall only initiate an interim review provided for i n  section 

45(a) in  krms of the requirements provided for i n  section 3.3(b). 

40.2 Thc Commission shall only initiate an interim review provided for in section 

4S(b) if the party requesting the interim review provides, prima fir& 

cvidence ol' - 

46.2. I a chnngc in circumstai;ces relating to dumping and/or material in.jury; and 

46.2.2 thc changc i n  the margin of dumping and/or the lack of material injury. 

46.3 Where an importer. exporter or foreign producer has not cooperated in the 

Commission's investigation that led to the imposition of the anti-dumping 

duty and such importer, exporter or foreign producer is subsequently willing 

to supply such infumiation, this change in disposition will not qualify as n 

change in  circumstances iis contemplated in subsection 2. 

46.4 N o  party shall be precluded from requesting an interim review 

simultaneously with a sunset review. 

47. Review procedure 

47.1 An interim review slid1 consist o f a  single investigation phase. 
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47.2 The Clommission niay verify such information as it deems necessary to 

contiriii tlie accuracy and the adequacy of the information submitted by any 

interested party. 

48. Final recommendation 

The Commission's final determination is forwarded in the form of a 

rccommcndation fix decision by the Minister until the provisions of section 

04(2) of the Mrin Ac! come into operation, and may result in an increase. a 

decrease. the withdrawal or tlie conlirination of the existing anti-dumping 

duty . 

Sub-Part 111 - New Shipper Reviews 

49. Eligibility 

49.1 A new shipper review may be requested by a foreign producer that - 

49.1 . I  did not export to the SACLJ during the original period of investigation for 

dumping, but exported to the SACU prior to the submission of a request 

under this section; and 

49.1.2 is not related to a foreign producer to which the anti-dumping duty was 

applied. 

49.2 The Cominission shall not consider a request for a new shipper review 

before definitive anti-dumping duties have been imposed. 

SO. Information required 

'The foreign producer requesting a new shipper review shall provide the 

Commission with inl'orniation on normal value. export price and any other 

information deemed necessary by the Commission and shall submit such 

information i n  the prescribed format. 

51. Suspension of anti-dumping duties 

5 1 . 1  'The anti-dumping duties in respect of the party requesting a new shipper 

revicw shall be withdrawn siinultaneously with the initiation of a new 

shipper review. 
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5 1.2 Thc ~'oiiimission may request the Commissioner for the South African 

Revenue Service to impose provisional payments at the same level as the 

anti-dumping duties simultaneously with the withdrawal of the anti-dumping 

duties in terms of subsection 1 .  Such provisional payments shall remain in 

force For the duration of the review. 

52. Review procedure 

52.1 A new shipper review shall consist o f a  single investigation phase. 

52.2 l'hc Commission may verily such information as it deems necessary to 

conlirni the accuracy and thc aclequacy of any information submitted by any 

intcrested party . 

53. Final recommendation 

The Commission's final cletermination is forwarded in the form of a 

recommendation for decision by the Minister until the provisions of section 

64( 2) of the h h i n  ALY come into operation and may result in  - 

(a) 

(b) 

the imposition of an anti-dumping duty; and/or 

the termination of any provisional payment. 

Sub-Part IV - Sunset Reviews 

54. Duration of anti-dumping duties 

54.1 A definitive anti-dumping duty shall remain in place for - 

(a) five years from the date of publication in the Governmen/ Gmetle of the 

notice imposing such duty in the original investigation; or 

(b) tive years 1i.oni the date of publication in the Governmen/ G;cizze//c of the 

notice giving ctTcct to the tinal determination i n  the most recent review 

of such duty covering dumping and injury; 

unless otherwise specified or unless a sunset review is commenced prior to 

the rclevant expiry date above. 

54.2 II'a sunset review is initiated prior to the lapse of an anti-dumping duty, such 

anti-diiiiipiiig duty shall remain in force until the sunset rcview has been 

tinal ised. 



4a NO. 29382 GOVERNMENT GAZETTE, 10 NOVEMBER 2006 

55. Initiation of sunset review 

55.1 The Commission will publish on its website a list of anti-dumping duties 

with corresponding expiry datcs. 

55.2 Interested parties must request a sunset review 6 months prior to the expiry 

of the relevant anli-dumping duty. 

55.3 An interested party that requests a sunset review as contemplated in 

subsection 2 must provide thc Commission 5 months prior to the expiry of 

the relevant anti-dumping duty with an application containing prima ,fucic 

evidence whether or not the removal of the anti-dumping duty would be 

likely to  lead to continuation or recurrence of dumping and injury. 

55.4 If the Commission decides to initiate a sunset review, it shall publish an 

initiation notice in the Gover.nmcw/ Gcmffe prior to the expiry of such duties. 

Such notice shall contain the information as contemplated in section 42. 

56. Likelihood of dumping 

56.1 I n  deterniining the likelihood of a contjnuation or recurrence of dumping in 

terms of section 55.3, the Conmission may consider various factors, including 

a comparison of the foreign producer's landed cost of the like product in 

SAC'I I and thc SAC'IJ industry's ex-factory selling price of the like product. 

56.2 The foreign producer's landed cost contemplated in subsection 1 will be 

determined by calculating - 

56.2.1 the ex-factory price of the like product sold in the country of origin; plus 

56.2.2 all costs, charges and expenses up to and including the delivery of the 

goods onto the wharfside of the port of destination in the SACU to which 

such products were last shipped in  commercial quantities, Customs cleared 

and ready for collection by the buyer. 

56.3 Where the foreign producer's price determined in subsection 2 is lower than 

thc SACU industry's ex-factory selling price of the like product, the 

Commission may determine that there is no likelihood of a continuation or 

recurrence of dumping . 

57. Review procedurc 

57. i A sunset review shall consist of a single investigation phase. 



STAATSKOERANT. 10 NOVEMBER 2006 No. 29382 49 

57.2 The Commission may veri!\/ such information as it  deems necessary to 

confirm the accuracy and t h e  ;i(ieqtixy of' any  information wbmitted by 313) 

interested party. 

57.3 Whcre no exports tool\ place to tlic SAC'U during the period itnder review, 

the export pricc will be tlic conipxable price of  the like product when 

exported lion1 ~ h c  country 01' origin to a third country, which third country 

bill be determined hq the Commission as contemplated in section 1 1.3. 

58. 1 n forma tion required 

58 .  I In the r \cn t  thrit the C,\C' l I  industly requxts that ai anti-lumping duty be 

niaintained, i t  shall provide tlic Commission in its application with the 

required information that expiry of tlie duty would be likely to lead to 

continuation or  recurrence of dumping and injury. 

58 2 Once a sunset review has been initiated based on an application whmittcd 

by the SAC'U industry, the foreign producers shall be requircd to submit 

intbrmation in tlic reqnircd format to enable tlie Commission to make a 

linding on dumping. foreign producers shall not be precluded from 

supplying any other inlormation they may deem relevant. 

58.3 The Commission niay require importers to supply any information the 

Commission dcenis nccessary. Importers shall not be precliided from 

supplying any other inlimiation they may deem relevant. 

59. Non-cooperation 

59.1 Whcre the SACIJ industry does not request a sunset review or does not 

sc~ bm i t the req LI ired in  form at i o n within the dead 1 i ne indicated i t i  section 

55.3. the Commission will recominenci that the anti-dumping duty expire on 

the relcvant date. 

59.3 Where the SACLJ industry has supplied tlie required information and the 

foreign producer does not cooperate within the time frames contemplated i n  

section 43. the Conimission may rely on tlie facts available i n  its final 

dctcrni i nat i on. 
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60. Final recommendation 

The Commission’s final determination is forwarded in the form of a 

recoiiiniendatioti for decision hy the Minister until the provisions of section 

64(2) of the Muin A d  come into operation. and may result in the withdrawal. 

amend i i i  en t or con fi rm at i on o 1’ the ex i sting ant i-dum ping duty. 

Suh-Part V - Anti-Circumvention Reviews 

0 1 .  Circumvention 

61 , I Other than circumvention contemplated in subsections 2(a) and (d). 

circumvcntion shall he deemcd to take place if one or more of the following 

conditions are met: 

(a) a change in the pattern of trade between third countries and the SACIJ: 

( i )  
( i i )  for which there is no or insufficient cause or economic 

justification other than the imposition of the anti-dumping duty; 

remedial effects of the anti-dumping measure are being undermined in  

terms of the volunies or prices of‘the product under investigation: 

(c) dumping can be found in relation to normal values previously 

which results from a practice, process or work; 

(b) 

established for the like or similar products. 

0 1 2 For piirposes o f  anti-circum\~elition the following types of circumvention 

shall be treated scparately: 

improper declaration o f-  

( i )  

( i i )  

( i i i )  
minor modifications of tlie product subject to an anti-dumping duty: 

tlie export of parts. components and sub-assemblies with assembly in a 

third country or within the common customs area of the SACU; 

absorption of the anti-dumping duty by either the exporter or the 

importer; 

country hopping, as defined in  section 61 .S; 

the value of the product; 

thc ortgin of the product; or 

the nature o r  classification of the product. 
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(1) declaration under a dil’fkrent tariff heading, even where such different 

tariff heading does provide for the clearance of the product subject to 

;in anti -du m pi ng duty : 

(g) any other forni of circumvention as may be submitted for the 

Commission’s consideration. 

61.3 Any instance of circumvention as contemplated in subsection 2(a) shall be 

referred to the Commissioner for the South African Revenue Service for 

fiirther investigation. This shall not prcclude the Commission fkom taking 

anti-dumping action i f  tlic inl‘ormation at the Commission’s disposal, 

including information obtained through submissions by interested parties. 

warrants such action. 

61.4 Minor modilications of the product sub-ject to an anti-dumping duty shall be 

deemed to have taken place if’thc subsequently exported product - 

(a) has materirilly the same production processes. uses the same raw 

materials and has basically the same physical appearance or 

characteristics; or 

is a substitute for the product on which anti-dumping duties have bccn 

imposed. 
(b) 

G I  .5 Assembly in a third country or within the SACU shall be deemed to take 

place il‘  the value added by the assembly in such third country or in tlic 

SACtJ is less than 25 per cent as determined under subsection 6. Such 

assenihlq shall not be regarded as changing the country of origin. 

61 .O The value addcd in  terms of subsection 5 shall be determined with referencc 

to tlic direct and indirect costs of production only and shall not include 

selling. general, nclministrative or packaging costs or profit. 

6 1.7 Absorption of‘thc anti-dumping duty shall be deemed to take place if: 

(a )  tlic lixeign producer decreases its export price in any manner to 

compensate the importer or a third party for the extra burden imposed 

by the anti-dumping duty, unless there is a corresponding decrease in 

the normal value of the product; 

the importer does not increase its price in line with the anti-dumping 

duties, unless such importer can provide evidence indicating that i t  

absoi-bed such anti-dumpinlr, duty without assistance from any other 

(b) 
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party and only from rcvenue gcncrated by the specific product in  

question; or 

i n  cascs i n v o l ~  ing tcndcrs. thc tender price is not increased by the 

effeci of thc anti-dumping ch i t ) .  

(e )  

61.8 Coiititry hopping shall be deemed to take place if, following the imposition 

of anti-dumping duties or provisional payments or the initiation of an anti- 

dumping investigation, the importers or exporters of the product subject to 

an anti-dumping duty switch to a supplier related to the supplier against 

which ;in anti-dumping investigation has been or is being conducted and 

SLICJI ticw supplier is based in anotlrer country or customs territory. 

62. information required 

62.1 'I'lie SAC'IJ industry o r  other inteicsted party shall provide such information 

that is rcasoiiabl! avarlablc t o  11 to indicate that circumvention is taking 

place. 

62.2 Any request for an anli-circumvention review shall include information of  

the specilic type of circumvention that is alleged to take place. 

62.3 i'hc ('onimis\ion may require any  interested party to submit such 

i tiformation as i t  deems necessary to properly conduct the review. 

02.4 I n  thc event that the party against which the allegation is made does not 

rcspond properly within the stated deadline, the Commission may make a 

dctermination on the facts available. 

63. Review procedure 

6-3 1 An anti-circutii~entioti revre\+ may consist of a single investigation phase or 

oi'a preliminarj and a final tnvcstigation phase. 

63.7 Provided an anli-eil-cumvention complaint is lodged b i t h  the C'omniission 

within onc year after the publication of the Commission's final 

determination i n  thc oi.iginal investigation. the Cotiimission may use for any 

circum\cntion dleged undcr wctioiis 61.3(b), ( e ) ,  (e), (f)  o r  (g) the in.jury 

infi)rmntion sitbmitteci by the SAC'CJ industry i n  such investigation for 

purposes of the prelitninsrj determitration and the imposition of provisional 

pay me 11 t s . 
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63.3 Provided an anti-circumvention complaint is lodged with the Commission 

within one year after tlie publication of the Commission's final 

determination in the original investigation, tlie Commission may use for any 

circumvention alleged under sections 61.2(b). (c), (e). (1) or (g) the normal 

values previously established in such investigation to determine the margin 

of dumping for purposes o f  the preliminary determination and the 

imposition of provisional payments. 

03.4 The relevant interest parties shall provide the Commission with updated 

information on injury and dumping by the deadline contemplated in section 

43 for circumvention alleged under sections 61.2(b), (c), (e), (f) or (6). 

63.5 In  the event that tlie relevant interested parties have not submitted tlw 

information contemplated in subsection 4 bv the deadline contemplated in 

section 43, the Commission may make a preliminary or final determination 

on thc basis of the facts available, except that where the SAClJ industry has 

not provided the updated information on injury contemplated in subsection 4 

by such deadline. thc Commission shall terminate the proceeding without the 

im posi t io tis of measures. 

63.6 In  anti-circunivenlion reviews involving absorption, the Commission may 

construct the export price from the tirst point of resale by subtracting such 

costs as werc indicalcd in the original investigation. 

63.7 The Commission may conduct such verifications as it deems necessary to 

confimi the accuracy and the adequacy of any information submitted by any 

interested party. 

64. Final recommendation 

If the Conimission makes a finding that circumvention has taken place. the 

Commission's final determination is forwarded in the form of il 

recommendation for decision by the Minister until the provisions of section 

of the hhri/7 , ~ L + I  come into operation and may result in  - 

tlic increase of anti-dumping duties to compensate for absorption of 

anti-dumping duties; 

the imposition of anti-dumping duties on parts, components or sub- 

assemblies; or 
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(c) the imposition of the anti-dumping duties, at the required level, on the 

related supplier in the country from which the product under 

investigation has been exported subsequent to the imposition of the 

original provisional paymcnts or anti-dumping duties or the initiation 

of the original investigation. 

Sub-Part VI - Refunds 

65. Applications for refunds 

6s. 1 An importer may request rcirnhursement of anti-dumping duties collected 

where it  is shown that the dumping margin, on the basis of which anti- 

dumping duties were paid, has been eliininated or has been reduced to a 

level which is below thc level of'the duty in force. 

65.2 Other than as contemplated in section 66, any request, containing all 

prescribed information, for a refund shall be submitted during the 

anniversary month of the date of publication of the notice in the Government 

Gxzette imposing the anti-dumping duty and shall relate only to the 

preced i ng 1 2 - i n  on t h period . 
65.3 An application for refund shall be considered as duly supported by evidence 

where it contains precise information on the amount of the refund of anti- 

dumping duties claimed and all customs documentation relating to the 

calculation and payrrtent of such anti-dumping duties. IC shall also include. 

for the relative period under review, information on normal values and 

export prices to the SAC'U for the foreign producer to which the anti- 

dumping duty applies. 

65.4 Regardless of  whether the foreign producer and the importer are related 

parties, the foreign producer may supply any information contemplated in 

subsection 3 direct to the Commission. 

65.5 The Commission may. at any time after receiving a refund application, 

decide to initiate an interim review, whereupon the information and 

dcterminations from such interim review shall be used to determine whether 

a refund is justified. 




