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EXECUTIVE SUMMARY

The purpose of State support to victims of road accidents is to prevent their
impoverishment and respond to the extent to which a person’s ability to secure a
livelihood is threatened. A no-fault benefit scheme provides access to benefits to
all road users, allows protection to those unable to afford protection against the
risk of a road accident and ensures reintegration into social and economic
activities. It is therefore proposed that a no-fault benefit scheme replaces the
current Road Accident Fund liability compensation system to provide a more
equitable, reasonable, affordable and sustainable system of protection for road
accident victims.

The Road Accident Benefit Scheme will provide benefits to all injured road users.
Factors such as employment status and the ability to prove losses suffered will
not be relevant to eligibility. The change to a no-fault system allows for a focus
on the poor who are most vulnerable to external shocks and ensures access to
benefits for all road users. Furthermore, the benefit scheme provides for greater
equity in the provision of public support to all victims of misfortune.

All those in need of healthcare treatment will be eligible for healthcare benefits.
This will allow for a more reasonable system in which the reintegration of victims
into social and economic life is paramount. Removing the uncertainty created by
fault, the benefit scheme can promote appropriate emergency and rehabilitive
care to increase the chances of recovery and limit the extent of disability.

By providing benefits to all road users the scheme will limit the levels of benefits
available. The key principle is that the Benefit Scheme will protect the lives and
livelihoods of road accident victims. Risks relating to lifestyle protection will form

part of discretionary protection in the form of personal insurance.
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integration into the Comprehensive Social Security System is critical to
sustainability. In ensuring that critical service delivery platforms in emergency
healthcare, rehabilitation and disability support are strengthened, the efficiency of
the system will be enhanced, whist a focus on road safety, injury prevention and

treatment and incident management will improve the effectiveness of the system.

June 2006
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1: OVERVIEW

1.1

Introduction

The RAF is the product of a long history spanning more than sixty years.
The Motor Vehicle Assurance Act, 1942 (Act No 29 of 1942), was the first
statute in South Africa which provided for compulsory insurance to ensure
that victims of motor vehicle accidents could, subject to certain limitations
and exclusions, recover damages, which were caused unlawfully by motor

vehicles.

During the debates of the House of Assembly in April 1942, Dr. Bremer
made the following plea: “| want the country and the public to know that if
the whole of the house supports the Bill it does so because it aims at the
protection of those who cannot look after themselves. But when by means
of legislation we impose additional burdens, which affect the poorer
sections of the population much more severely...it should be clearly
understood that it is for the protection of those self-same people.” The
dual intention of the legisiation with regards to establishing compulsory
insurance whist seeking to provide security to those unable to look after
themselves rings clear in this statement. This is the duality that has

haunted our system of compensation for over 50 year.

In the sixties it became apparent that certain insurance companies had
insufficient income to cover claims. Several companies were liquidated
and this showed the way for the establishment in 1972 of the Compulsory
Motor Vehicle Insurance Act as re-insurer of companies, which took

compulsory MVA insurance.

The provisions of the Motor Vehicle Accident Act 54 of 1986 changed the
funding of the compulsory motor vehicle insurance system from one of

procuring funding through the sale of tokens to one in which the funding of
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the system is obtained from a levy on fuel sold within the Republic of
South Africa. The 1986 Act also introduced the agency system in terms of
which certain insurance companies were appointed to act as agents for
the MVA Fund to handle and settle claims. This agency system and
funding method through fuel levies were retained in the Multilateral Motor
Vehicle Accident Fund Act, 1989 (Act No 93 of 1989). The agency system
was undesirable and ineffective and was phased out from 1993 to 1997,
although still provided for in the 1996 Act.

The Road Accident Fund Act, 1996, aimed to provide for the transitional
matters to ensure a rationalised and uniform legal framework, to this end
the Act retained most of the provision of the Multilateral Motor Vehicle
Accident Fund Act to ensure minimum disruption in the administration of
claims. The provisions relating to the functions, finances and operation of
the previous Fund as well as the terms and conditions upon which

compensation is paid, were retained.

Apart from the continuous legislative changes, various commissions of
inquiry have been appointed by Government to address concemns
regarding the system of compensation. These are reflected below as they
relate to relevant legislation:
Motor Vehicle Assurance Act 29 0f 1942

e Corder Commission of Inquiry (1954)

e Du Plessis Commission of Inquiry (1962)

Compulsory Motor Vehicle insurance Act No 56 of 1972
e Wessels Commission of Inquiry (1976)
e Grosskopf Commission of Inquiry (1981)

Motor Vehicle Accident Act No 84 of 1986

e Viviers Commission of Inquiry (1987)

Page 6 of 41 ‘ June 2006
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s Multilateral Motor Vehicle Accidents Fund Act 93 of 1989

e Melamet Commission of inquiry (1992)

Road Accident Fund Act No 56 of 1996
¢ Satchwell Commission of Inquiry (2002)

Despite the immense effort put into addressing concems, the
recommendations of these commissions have rarely been implemented.
Hence, concemns remain as valid today as they were 50 years ago, save
for the magnitude of the problems, which have increased exponentially.

In this strategy document the arguments for the shift to a no-fault system
are highlighted. In the next section the intemational context of state
support to road accident victims are outlined and advantages of the
adoption of a no-fault system are highlighted. In section two, road safety in
South Africa is highlighted as the specific context to which the policy
change speaks, whilst the problem statement, which the policy change
seeks to address, is outlined in section three. In the next section the
principles of a Comprehensive Social Security System are outlined to
highlight the systemic benefits of incorporating the current system into the
social security system. In section five the policy guidelines for the creation
of the Road Accident Benefit Scheme and the proposed benefits are
provided, whilst recommendations for the implementation of the new
scheme is the focus of section six. An overview of the constitutional
implications of the shift to a no-fault system of benefits is provided in
section 7, and the implications for vanious social groups are highlighted in
section 8. The document concludes with the consultations which guided

the policy change.
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The need for a system of protection for road users

Continuing increases in the rate of accidents on our roads threatens the
safety of our citizens and the lives of all South Africans. The impact of civil
claims arising out of road accidents threatens the lives and livelihoods of
all our citizens. For a moment of inattentiveness, any driver can face
financial ruin, whilst those injured through the reckless actions of another
may not be able to recover their losses from the negligent driver. For
these reason, the system of compensation, as we currently know it, was
introduced in the 1940’s, serving to protect both the victims and the
wrongdoer by standing in for the wrongdoer and compensating the victim.
The system was therefore put in place to protect citizens of the
consequences of road accidents, the victim receiving compensation and

the wrongdoer relieved of his or her common law liability.

The rationale for the continued support to road accident victims is
threefold. Firstly, the extent of the problem justifies a targeted approach
towards victims whose lives and livelihoods are threatened due to the
impact of a vehicle accident. In 2005 the total amount of fatalities on our
roads were 14 124, representing the third largest category of unnatural
deaths in the country. Secondly, the total cost of accidents has been
estimated at R38 billion per annum, again a justification for the state to
play a role in protecting citizens from the risk posed by road accidents.
Thirdly, the negative impact of the common law as a remedy for
consequences of road accidents, both for victims and wrongdoers, forces

the state to find alternative mechanisms to address the consequences of

.road accidents.

Benefit and compensation systems

Intemationally, various systems have been adopted. Broadly speaking,
there are two types of systems. Fault-based systems, which provide

Page 8 of 41 June 2006
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liability insurance for those injured due to the wrongful driving of another
and take full liability for all economic and other losses. No-fault systems on
the other hand, provide limited benefits to all injured victims without taking
into consideration the causes of the injury.

Intemnational expenence indicates that the advantages of a no-fault
scheme includes:

e Payment timeliness — If it is no longer necessary to determine
fault, scheduled benefits can be made available as soon as
validity of the accident can be determined.

o Reduced transaction costs — If the legal process is no longer
funded by a scheme, administrative costs are significantly
reduced. New Zealand’s administrative costs amounts to 14.7%
of total expenditure and includes the cost of their extensive
injury prevention programme. Currently the settlement cost of
the Road Accident Fund is 51% of total expenditure.

e Early treatment with better outcomes — without the risks to
medical services providers associated with a fault-based system
and with improved payment timeliness of a no-fault system, the
access to early treatment is increased. In New Zealand this can
be directly linked to the success of rehabilitation outcomes
measured by the percentages of claimants who return to

independence.

Most countries have adopted a combination of these two systems where
benefits are provided on a no-fault basis for slight and moderate injuries
and seriously injured victims can recover common law losses. In table 1,
an overview of those countries reviewed and the systems of compensation
or benefit adopted, are presented graphically. The varied nature of

systems of compensation adopted worldwide is an indication that road

Page 8 of 41 June 2006



STAATSKOERANT, 8 SEPTEMBER 2006 No. 29017 13

Department of Transport
Res

Strategy for the Restructuring of the Road Accident Fund

accident compensation relates to country- and even state-specific socio-
economic context, as well as the political and legal context of a system
change. There is therefore no blueprint for the most appropriate system
for South Africa.

Figure 1: Overview of systems adopted
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Despite all intentions of the liability insurance system introduced in South
Africa, the legislative and implementation of compulsory liability insurance
has been fraught with difficulty. The initial private third party insurance was
replaced with a fuel levy system to address rises in the cost of insurance.
Management and administration of the system has never been
satisfactory, whilst repeated calls to investigate an alternative system of
compensation reflected a concern raised as early as 1955, that the current
liability insurance system itself, is the problem.

It is critical to note that as early as 1975 there have been calls for further
investigation into a no-fault system of compensation. The Road Accident
Fund Commission, appointed in 1998, was the first Commission to
investigate a no-fault approach and these recommendations will be dealt
with extensively in this report. To understand the repeated calls to

e 10 of 41 June 2006
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investigate an alternative systern of road accident protection it is critical to
understand the specifics of the South African road accident situation and
the problems relating to the current fault-based liability insurance system.

This will be the focus of the following two sections.

ROAD SAFETY IN SOUTH AFRICA

Growth in vehicle population

South Africa has a total vehicle population of 7,186,537 vehicles,
4,154,593 of which are motorcars, 241,000 mini-buses, and 27,221 buses,
the balance, heavy vehicles, motorbikes and trailers. The number of
registered vehicles increase by about 6% annually. Not only are the
vehicles on our roads increasing but the average age of vehicles is 10
years, minibuses 13 years and buses and trucks from 11-12 years. Both
factors negatively affect the rate of growth in road accidents. The growth
in the vehicle population is reflected in graph 1 below.

Graph 1: Growth in Vehicle Population

Growth in vehicle population

No. of Registered Vehicles per Annum
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2.2 Growth in road accidents

The number of fatal crashes per 100 million vehicle kilometers traveled

increased from 6.2 in 1998 to 8.79 in 2002 and 8.63 in 2004. Graph 2

shows the growth in road accidents in which injuries were sustained.
Graph 2: Growth in Road Accidents in South Africa
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2.3 Road accident injuries

In 2005 14 124 people died on South Africa’s roads, nearly half of these
being pedestrians. Around 7000 people annually are permanently
disabled on our roads, and 40,000 seriously injured. Graph 3 provides the
increases in injury classes and highlights the relatively high increases in
slight injuries.

Graph 3: Growth accidents resulting in injuries
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PROBLEM STATEMENT

Unsustainable system of compensation
The growing accident rate in South Africa is the key factor that adds to the

unsustainability of the current system. However, the system of
compensation is leading to claims against the Fund increasing at a greater

rate than increases in road accident casualties.

The claims liability of the Road Accident Fund has exceeded its income for
more than 20 years. This has led to an accumulated deficit of R25.3'
billion in 2005 and is expected to increase to R50 billion in the next ten
years. Economic growth itself increases the exposure of the Fund and
increases claims against the Fund.

The financial position of the Fund is currently threatening the ability of the
public entity to meet its legislative mandate and threatens corporate
govemance compliance. The weaknesses in the management and
administration of the Fund, frequently blamed for the worsening position of
the Fund are the result and not the cause of the weakening solvency
position of the Fund. Management has no control over income, which is
mostly dependant on economic activity, or expenditure, which is
dependant on legal rights and processes. The situation that those
responsible for the management of the Fund are able to influence only
20% of expenditure, adds to the unsustainability of the system of
compensation.

' Road Accident Fund Financial Model, Deloitte (2006).
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Inequitable system of compensation
The liability insurance system, according to which victims of motor vehicle

accidents on South African roads are compensated, has since its
inception led to inequalities in the provision of support to those unable to
look after themselves due to injuries sustained. The outcomes of the fault-
based system perpetuate disparities between the rich and the poor, the
rural and urban victims, the employed and the unemployed.

Since the 1950's critics? of the application of the Law of Delict in relation to
road accident compensation have highlighted the flaws of the system, still
in use today. In short, these criticisms relate to the difficulty in proving
fault in a motor vehicle accident; the inability to claim for those accidents
where one party is involved; the high settlement cost of a fauli-based
system and the delay in the provision of compensation due to the
complexities of the legal processes.

The current system is based on exclusion rather than inclusion. It is
deemed to be unfair for the right to claim to be dependant on capricious
circumstances and evidence required by law. Ignorance, poverty, limited
access to legal assistance, absence of evidence and constraints due to
the injuries sustained, all render it difficult to successfully circumvent the
hurdles of fault.

2 Suzman, A (1955) “Motor Vehicle Accidents: Proposals for a System of Collective Responsibility
irrespective of Fualt®, South African Law Joumal, pp.374 — 584; Street, H (1968) “Compensation
for Road Accident Victims”, South African Law Joumal, pp. 49 — 64; Van der Walt (1969), “Die

Grondslag van Deliktuele Aanspreekllkheld Tydskrif vir Hedendaagse Romeins-Hollandse Reg,

pp.319 — 337; Botha, D H (1975) "No-fault Motor Vehicle Accident Insurance”, Tydsknrf vir

Hedendaagse Romeins-Hollandse Reg, pp.162 — 170; Burchell JM (1982), 'Developments in
Other Countries: No-Fault Compensation for Motor-Accident Victims” Businessman'’s Law, pp.
107 — 110; Klar, LN (1983) “"New Zeeland’s Accident Compensation Scheme: A Tort Lawyer's
Perspective”, University of Toronto Law Joumal, pp. 80 — 107; Pulvermacher, J (1984), * Limits of
Compnsation Insurance”, Responsa Meridiana, pp. 341 — 355; Sugerman, SD (1985), “Doing

away with Tort Law”, California Law Review, pp. 558 — 561.
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There is no rational correlation between the fuel levy, the risks created by
individual motorists and the type and extent of cover. The current system
is fraught with discrimination, as those in the second economy find it
difficult, if not impossible, to prove losses suffered. This results in the poor
subsidising wealthy road users whose contributions are not related to their
claims for projected losses and who are able to claim unlimited
compensation based on lifestyle losses.

The distribution of compensation is reflected in graph 4 below where 60%
of claimants receive less than 20% of compensation, whist less than 5% of
claimants claim 40% of the compensation paid. These inequities are
further exaggerated when only focusing on loss of income distribution. The
outcomes current system reflects the inequalities in SA where the 60% of
those claiming for low level of income are paid only 6% of total loss of
income compensation — whereas the 15% claiming for income higher
incomes are paid 75% of loss of income compensation.

Graph 4: Inequitable Distribution of Road Accident Compensation
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Inequitable distribution of Road Accident Compensation
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The current system perpetuates inequality amongst victims. Whilst the rich
and poor contribute 36.5¢ for every litre of petrol, wealthy drivers are
disproportionately compensated, both in terms of income losses and
healthcare, and are therefore subsidised by those more vulnerable to the
shock of an accident. Due to local and congestion factors on rural roads
the proportion of one-vehicle accidents caused, for example, by animals
are higher. Again, those in need find themselves with nowhere to tumn to.

“...the present system of unlimited compensation perpetuate gross
inequality between road users whose compensation is not proportionate to
their contnbutions towards the fuel levy or their needs but is related solely

to their pre-accident economic and social status™.

3 Road Accident Fund Commission (2002), p. 449
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Unreasonable system of compensation

The allocation of compensation is not conducive to rehabilitation outcomes
for those seriously injured. Compensation is skewed towards those able to
prove damages; those injured slightly and towards non-economic losses.
Delays between three and eight years in receiving compensation
threatens the lives and livelihoods of the indigent who often turn to the
social grant system for help, despite their contribution to the Fund.

The apportionment of liability results in compensation being reduced to the
extent that the claimant was at fault in the accident, in such a case the
Fund will only pay for a percentage of the future medical treatment
required. However, the effect of this is that those unable to afford the
apportioned part of the cost of medical treatment are unable to access the
compensation to which they are entitted and hence unable to access
necessary treatment. This is true whether their negligence was significant
or not. Therefore, whilst wrongdoers, able to afford to contribute to their
treatment are able to claim a portion of compensation from the Fund,
those unable to contribute to the treatment receive no compensation at all.
The basis of the current system and its supporting legislation is therefore
in conflict with the constitutional requirements to provide protection without

introducing unfair discrimination.

“Skills, time, money and energy are expended on afttributing or denying
blame instead of being dedicated to road safety, emergency medical
services frauma care and early and effective medical and rehabilitative

intervention™.

* Road Accident Fund Commission (2002), p. XVII
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Strategy for the
The recent® increase in the fuel levy to 36.5¢ per liter will not benefit the
victims of road accidents, as only 45% of this increase will reach the
pockets of those injured in road accidents. A major part of the increase will
be used to fund legal expenses of the Fund and the claimant. These costs
have led to compensation only covering costs, or situations where victims
are left with only legal bills after they have received compensation. The
growth in legal costs of both the Fund and the claimants is reflected in
graph 5 below.
Graph 5: Growth in Total Legal Costs since 2000 (R million)
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The unreasonable distribution of the fuel levy in relation to non-economic
losses and growth in compensation for loss of income has negatively
impacted on the provision of medical compensation for road accident
victims. The Fund is currently spending nearly half of all compensation
paid to victims on compensation for pain and suffering whilst less than
10% of compensation is being spent on healthcare. Furthermore, those
providing healthcare services carry the cost of providing such treatment
and the risk of not knowing whether the full cost will be covered and then
face a situation where payment is frequently overdue for years. It is within
such a context, caused by the fault-based system, that victims are left next
to the road or appropriate treatment is not provided.

® Budget Speech, Minister of Finance, 15™ February 2006.
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In figure 6 the trends in compensation highlights the unreasonable
outcomes of the current system in which 60% of those who receive
compensation are never admitted to hospital.

Figure 6: Actual Compensation to Road Accident Victims
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3.4 Unaffordable system of compensation
“The harsh truth is that road accident compensation in South Africa

cannot any longer be premised upon the expensive fiction that it is either
equitable or affordable for the State to make good all damages sustained
by road accident victims™.

The continued affordability of a system which all South Africans
contribute to, in one way or another, whilst real benefits are only

available to a few is questioned in light of other pressing social priorities.

® Road Accident Fund Commission (2002), p. 434
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The combination of unlimited claims and the growth in settlement cost is
limiting the Funds ability to meet its mandate in providing compensation
to victims of road accidents. Table 1 shows the current liquidity position
of the Fund, which has led to the financial statements of the Fund being

qualified since 2003.

Table 1: Balance Sheet Analysis
RAF: Balance Sheet Analysis

2005 2004 2003 2002 2001 2000

RO00 RV00 R000 RO0C “R000 R000

TOTAL ASSETS ' 1707p43| 768002 | 1249956 | 16318681 1934187 | 2213774
TOTAL LIABILITIES Q1557 476)] (19324 865) (16E73573)| (12756 860)  (16.269,144)| (12,694,683)
Nett Total liabilities’ Negative
equity (19849833) (18556 863)| (15429617 (11.125000)| (13,334 962)| (10.481,109)
Current assets 1,644,954 | 688.466 654,950 | 652,153 | 591,145 545828
Current lighilities 5517 366 4,517.&55 3.715;;73 3.886@;81 3111284 | 2587706
Nett Current liabiiities GERA1Y)| (3628199 ([061423)] G034408) R50,108) 2041678)

4. COMPREHENSIVE SOCIAL SECURITY SYSTEM
The ultimate purpose of social protection is to increase capabilities and
opportunities, promoting economic dynamism and creativity and thereby
social justice and social cohesion. The shift from the current liability
insurance system a social security scheme allows for a focus shift from
the causes of road accidents to the consequences of accidents on the

lives of all South Africans.
Three pillars represent the components of the Comprehensive Social

Security System (CSSS). The first pillar provides basic universal
protection; this includes grants and free healthcare. The second pillar
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provides for compulsory contributory cover for individuals in a position to
contribute to the protection of specific risks such as road accidents. The
third pillar provides discretionary protection based on preferences and
willingness to pay. The Road Accident Benefit Scheme will form part of the
CSSS as a form of contributory social insurance (Pillar 2) with a scheduled
framework of benefits.

The incorporation of the Fund into the CSSS aligns the benefits available
to other victims of misfortune, releases the pressure on basic social
security (Pillar 1) and ensures that protection of lifestyles is provided for
those preferring full personal protection (Pillar 3). The current pressure on
basic endowment, due to the fault-based system excluding victims from
claiming, will be addressed, as all victins are able to claim. The
restructuring of the current system will lead to limited benefits available to
all road users. Those who are able to protect their lifestyles will be able to
cover their increased risks through personal insurance, representing
discretionary protection, based on preference and willingnesé to pay.

The goal of the incorporation of the Fund into the CSSS is to facilitate
coordination, maximise resources use, create synergies and utilise
complementarities, design and implement for efficiency of outcomes. The
incorporation of road accident benefits into this system allows for systemic
improvements to facilitate the reintegration of victims into economic and
social activities, improvements not possible in the individualized

compensation system currently in place.
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5. CREATION OF THE ROAD ACCIDENT BENEFIT SCHEME

5.1 Benefits of shifting to a no-fault system

5.1.1 Equitable
The Road Accident Benefit Scheme (RABS) will provide benefits to all
injured road users. Benefits are both income and injury related but does
not exclude those unable to prove an income. The change to a no-fault
system allows for a focus on the poor who are most vulnerable to external
shocks and provides for greater equity in the provision of public support to

all victims of misfortune.

5.1.2 Reasonable
All those in need of healthcare treatment will be eligible for healthcare
benefits imrespective of their negligence in the accident. The reintegration
of victims into social and economic life becomes paramount. Removing
the uncertainty created by fault, the benefit scheme can promote
appropriate emergency and rehabilitative care to increase the chances of

recovery and limit the extent of disability

“The purpose of road accident benefits should be to promote optimum
healthcare intervention where there are significant injunes, encourage
meaningful rehabilitation to prevent permanent disability, reduce exposure
to impoverishment and enable accessible life care to avert further
destruction of the lives of the permanently disabled...”

5.1.3 Affordable
By providing benefits to all road users the scheme will limit the levels of
benefits available. The key principle is that the Benefit Scheme will protect
the lives and livelihoods of road accident victim. Risks relating to lifestyle

" Road Accident Fund Commission (2002), p. 435
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protection will form part of discretionary protection in the Comprehensive
Social Security System. This additional personal insurance costs due to
increases in discretional protection will be borne in mind with regard to the
affordability of the no-fault system.

Sustainable

The change in system allows the State to set benefits according to
affordability criteia and hence ensure sustainability. Integration in the
Comprehensive Social Security System is critical to sustainability. In
ensuring that critical service delivery platforms in emergency healthcare,
rehabilitation and disability support are strengthened, the efficiency of the
system will be enhanced, whist a focus on road safety, injury prevention
and treatment and incident managément will improve the effectiveness of
the system

Road Accident Fund Commission

The Road Accident Fund Commission proposed that the system of
compensation be incorporated into the social security system as a no-fault
benefit scheme outside of the law of delict. The fuel levy should be
recognised as taxation and not as an insurance premium for a liability
insurance scheme. A summary of the Commission’s recommendations,
the policy proposal derived from the recommendations and the key policy

principles informing the proposal is provided in table 2 below.

The recommendations of the Road Accident Fund Commission were
supported in full, except for four recommendations regarding 1) the
mandate of the Benefit Scheme to be extended to areas for which other
Departments are mandated; 2) retaining the common law liability for
losses over and above the benefits made available; 3) the distinction
between earners and non-eamers for loss of income support as well as

the extent to which these benefits are to be provided; and 4) the provision
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of life enhancement and family bereavement benefits to victims of road

accidents.

5.2.1 Mandate of the Road Accident Benefit Scheme
The RABS should focus on providing benefits whilst the mandate for

delivery on road safety, healthcare, rehabilitation, the creation of
employment possibilities and opportunities for the disabled will remain with
the various departments responsible. The scheme should support
programmes that enhance the provision of healthcare and rehabilitation,

incident management and employment opportunities for the disabled.

5.2.2 Abolish Common Law claim against another
The abrogation of common law rights is proposed to protect public

interest. Those who want to protect their lifestyles can access personal
insurance with no fear of personal liability arising from civil litigation.
Personal insurance will therefore represent Pillar 3 of the comprehensive
social security system, which allows for discretionary protection based on
preference and willingness to pay. This will ensure that all road users are
protected against civil claims against their person irrespective of their
ability to afford liability insurance and legal representation.

5.2.3 Inclusion of non-earners for income support claims
The Inter-departmental Commititee for Road Accident Victims took an

altemative view as that recommended by the Road Accident Fund
Commission, in which a differentiation between employed and
unemployed were called for with income benefits only for employed and
seriously injured unemployed. Those unable to prove income or who are
unemployed will be able to claim at the minimum income or support
threshold.

5.2.4 No provision of life-enhancement or family bereavement
benefits
The Inter-departmental Commitiee for Road Accident Victims took an

altemative view as that recommended by the Road Accident Fund
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Commission with regard to benefits for non-economic losses in the form of
life-enhancement and family bereavement, as recommended. Although
these provisions will increase the reasonableness of the system, it will
create greater inequality | between victims of misfortune and road

accidents.

Page 25 of 41 June 2306



No. 29017 29

STAATSKOERANT, 8 SEPTEMBER 2006

“SLUROIA JuUSPI0oR

"SWISIA JUBPI2OE PEOJ | PEOI O} SauUaq Jo uoisinold ay) ui Ajioud e se pajejndje pue
‘uomypsuoy) | oy syauaq jo uoisinoid ayy i Aoud e prepuels ybiy e Jo aied ewney) | payjuapl 8q pinoys piepuels ybiy e jo aJed ewnel} pue sadjAies | aJe:) [BoIpajy
ay j0 (g)/z uonoag | pue saalnas [eaipaw Aouabiawa aapdayas pue ‘snoawi Jo uoisiaoid ay| | [eoipsw KouaBiawe aapjoaya pue ‘snoawyd jo uoisiaoid a8yl | KouaBiswg
{s0ua2)| pieA e Jnoujim BuiAUp ajiym paule)sns tyeap 1o AInju|
(92U89)) pijeA B JNOLIM ‘3[oWjoA
Buiaup sjiym paulelsns ylesp Jo Ainful ‘@pjyen pasusolun JO Usjols PaoUusoun JO UB|o}s B BulALp 2jiym paulelsns yieap 10 Anful
‘punosun | B BulAup efym pauig)sns yieap 1o Ainful ‘awuo Jey) Jo pajoiaucd Butaq ‘8w jey Jo pajoiauod Bupq uodn pue awns e Buguwos
Ayeuopmpsuod | uodnpue awud e Bupwwod sjym pauelsns weap Jo Kinfu ‘Ainfug 1o aliym pauiejsns tyeap 10 Ainfuy Ainful 1o yiesp pajoyul-}ss
suazgid Ueslyy Ynog | yieap pajotyul-lies Afieuopuajur) uoisnioxa Kojjod |ej20s ‘swipoia Klepuodas | Ajjeuonusjul) uoisnjoxs Aoiod |BIOS (S)USPISAI-UOU LD UDISNIIXa
-4OU U0 UOSNOXJ | WOl SWiB Jo uoisnioxa ‘sjyeuaq aieotpeay Kousbiawa uo uoisnjoxa oN JBA0 papiAIp 'SWPIIA A1BPUOISS WOY SWIBD JO LOISNOXT SUOISN{OX]
‘Jueptode ‘JuBp{d2e 8y} JO asned auy} Jo aalaadsall; ‘sjuapjooe
'SUOISNIOX® | BY) JO asned a8y JO aAjoadsall ‘sjuspIe peol ul paulelsns saunfu) | peol ul paulelsns saunlul JOj BWSYDS Slysliaq JUspidIe Peo) Bl
ajqeuoseslun | Joj aWsyds syausq JUSPIodE PEOI BLf} WOJ) SOUBISISSE ¥9aS O} Pajijud | WOY SouE)sisSe Yoas 0} papius aq pinoys speol agnd ueosuyy
0} spea| speo) aygnd | ag pinoys SPEOJ UBdIy YINoS UO 3lp Oym as0y) Jo Siequiew Ajwej | NOS UO Blp Ouym 850y JO siaquisw Awe) ale oym 10 By
0} I3ACD JO UOROIIS3Y | 28 oYM JO By Yinog ul asaymiue Kinful Ajpoq Jayns oym suosied |y | yinog ul speos afqnd uo Ainful Aiipoq Jagns oym suosiad |y Anaiby3
"Sjyauaq
{e100s o Budojiuow
pue uopejuswajdwi
JusLuubie pue ‘S)§BUaq JO YJOMBLIRY PaNPALIS B L)im S8OUBINSUL [BI00S
UoReUIpIo0d ainsus 0) | AI0JNQIAUGS JO WIO) B SB §§SH 8y unym Jodsuel) jo jusupiedeq ay) Juawdojaragg uogeindod
yJomawely aouewarob | Japun Apue olqnd (EUOREU B UIBWISI [jIM BWBYDS Jyausg Juspiddy peoy | pue alejlsp uo Hdd 8yl o} Modas ‘1sopBuom ans 0} Jybu Jaro wa}sAs
aapesadooy | sy Lieopbuoim ans o) Jybu Mej UOWILLIOD OU UjiM BWSYOS JYsUaq YNej-ON | PepiAlp ‘wajsks Aunoas |eos ay) Jo Jusuodwod e se jjnej-oN Jyauag
{aoinpe [efia] pue Jioddns JuatiAojdie pue |eloueuy
‘Buluiey; ‘uopejnqeyss) uoisiacid 8JMss pue juswabeuew
aleoyjeay pue ‘salnju) pue sjuspjooe peo ‘Aajes peo uo uobeunoju; | Aenb ‘Juswabeuew ases apwmoid ‘sjuapiooe peol o) Buyejsl
Aunoas jeoos Jybu Jo | swiep jo siskjeue pue uofoslod ay) pue ‘Joddns pue awodu| Joj slyauaq | uopewloju) sbeuew o) ‘sjysuaq JUSWSOUBYUS 8))] PUB BWOOU|
uoyezyea) anissaibold | pajiwi pue sjyauaq [edpaw ajeydosdde pue snoawsy jo uoisimord ay) | ‘leapaw Buipnjpur ‘syeusq ajendoidde pue snoswi apiaoid 0] ajepuep
"wajqoud 8y} Jo 1509 ay} pue Joddns Juswiuiaaob ou jo Joedi sjuapiooe
SSSO 8 Jo uoisualxy | ay “ysu Ayl Jo Jua® auy 0} anp juswweron) Aq poddns panufuod | Peol Jo sWdtA 0} siyauaq apiaold 0} s)sixa uopeoyRsn| JusiINg ajeuoney
sajdjound farjod aWsY2g yjouag Juapjoay peoy ayy BuipieBas jesedold Asijod uolepusWIWOIBl HJWY sjieleq

sojdisunad pue sjesodoud Ao1jod ‘suoijepuswwossy H4vy Z 2iqel




GOVERNMENT GAZETTE, 8 SEPTEMBER 2006

30 No. 29017

Jusuiedwi
jo aaibep sy} o) Ajdallp pslelss eq PJnoyYs YdIym Jo junoure

8yl ‘wns dwn| e ut pied aq pinoys sysusq Juswadueyus sy sjysuaq
‘SafjiualLie Jo $$0| J0 jusw
aunyojsiw 1ay)o Jo | 8y Jo JuawAolus Jo ssoj ‘Buayns pue ued o} uope|s: ul oddns Suipiroid saunlul Buibueys-a)) paousiiadxe 10 PaUIEISNS SABY OUm -8oueyus
SWIRoIA usamyaq Ainbg | 1oy sjqisuodsal 8q Jou pinoys sjejS sy} Jeyl sOUBlS B OO} Nl |yl | SWHIIA JUSpIdde PeO) JO sjysuaq jusluasueyua aj Joj Awqiby3 ajf
"S3Al| [E1208 PUB JJLLOU0Ia $,WHDIA O} JUSPI3JL UE JO ¥OO0US U aziwiulw
pinom papasu usym pue se poddns Buipioid jey si jesodoid ey
10} Uoseal 8y "asnge Joj uogeagows e o} pa| Aew sy ey Buipuejsiapun
ue yum ‘pejosfal sf pouad Bugem asonpoju) o) fesodoid ay) ‘poddns swoous Buissaaoe alojeq spouad Buniem sonpouj
"Jysusq Wwnwiuiw 8y Joj s|qibife aq jjim awodl ue eaci]d o} sjgeun asoy| (000£4) Wnwixew Alejsuow Jo pjoysaiy)
‘(e 0y ss822e Buipinoid | “pjoyseiy) WNWIXEW B pue WNWWIW BYICG Yim sjuaqeq psjeds pajejsl | Xe} Jo swodu) Juspiooe-aid Jo abejusoied e o) Bugejss yuy Joddns
pue Jood ay) uo snao4 | awooul se ejqejieAe aq [Im sjysusq poddns pue swaoaup pasodoid ay) | Jo Bulad e asodoid 'siswes-uou Joj uojesusdwiod J9A0 PEPING | puE  SWOJU|
aleo [euopnsu; e ‘8Je0 [euofmAsSy| e
‘80uemol(e A)iqow Jo Jea Ajiwey Jo umo o) uojeldepy o ‘aouemojie Aliiqow 1o Jed Ajwe) Jo umo o) uoeydepy e
‘8ouspisal 1o ‘80Uapisal JO awWwoy Jay
a0y Jay 10 $Iy 0} uonedlypow AJEsssdau JO }S0D B|qEeUoSESy e Jo s1y 0} uonesypow A1eSSs0aU JO JSOD B|JEUOSESY
‘sawwesboid ‘sswwelboid uoneyijiqeys.
uoneliigeyal [e1oos pue Buiny yuspuadspu; ‘Buiuies [euonesos e |e1os pue Buial juspusdepui ‘Ouiutes [euogesop e
580IAJ8S 8JB0 JUBpUBRY @ $30IAIBS BIED JUBpUBllY
palinbai Ajqeuoseas paJinbal Ajqeuoseal pue
pue Alessaossu alaym Juswdinbs pue spie jo juswaoeldsy e Klessadau aisym Juswdinba pue spie Jo Juswadeiday e
SWOIA JUSPIDIL SWINOIA JUSPIOOE PEO. po|desip
peol psigesip Jo painfu Aq pannbal saouedde pue spie Jo painfur £q pasnbal ssoueydde pue spe Jayjo pue
fmgow | Jayo pue juswdinbs sARdsL0D ‘sofsyisoid ‘siINNBOBWIRYY e Juswdinba 8AosuLEd ‘sopasyisoid ‘s|gannadewleyd e
ajeloe; o ABejens 110} 110} S)yauaq uoge}
Modsues),  o|qissed0y | syeuaq Buipnjou) sunjoia painful Aisnouss |le 0} syyeusq uoneyiqeyay | Buipniour swoa painfug Ajsnouss jle o) slysuaq uonelligeysy -fiqeyey
aleayjiesy
ajeaud pue ognd sy
usamiaq  sapienbau) papuswWW0da] 3le Jusuneas [eo|paw "PapusLULIOda] 3. Jusulesal) jealpall jo
sjenjadiad jou pjnoys | jo Buioud apinb 0} syue) 0joag oKgnd ‘papuswiweIal St asesylesy | Butoud apinb o) syue) "papUsWWODa) S| BIRaYlesY Jo uoisiaold
awooul  Aas) |en4 | 4o uosinoid sy 4O SO0 JO Jusixa By} Jo uonelnp ayy Bupiwy Buyieo oN | By jo 1500 Jo jusixe sy Jo  uoneinp syl Bupiwuy Buyisc oN | 8leo fedipayy

puUN4 1LspIc0Y pEOY 81 Jo Buinidniisey au) 1o} Abareng
Hodsugl | jouswiiedsg




No. 29017 31

STAATSKOERANT, 8 SEPTEMBER 2006

"33 IS Jyauaq 8uyj Jo SAWOIIN0 pue Spuay

‘ssalboid Jojuow 0} swayshs juswabeuew ssg20)d pue UOREWION|
"10}eaipnipy AINOaS [B[00S SWSUBYIBL UORN|OSAI JOIIUOD SARBLIYY
‘yels jo Bujuen

pue ‘ajed yjeay pabevew ‘sisAjeue pue Buunideds ejep Joj Ajoeden
‘Juswabeuew souewiopad pue ssueuarob Jjadold

‘Ryoeded aled yjesy pabeuepy

'sjyauaq juawsaueyua

8Jil pue UOHEJNQEYSl Joj SalNfu} JO SJUBLUSSASSE MOIAS PUB [efiu)|
'S)usweIsul U $}§aUSJ JO UOISIAOI4

"3Wayos Jyauaq L) JO S3WON0 pUE Spual) ‘ssaiboid

Jojuow o) swajsks juswabeuew ssadcoid pue uOWBWLIOM|
'SWSIUBLIBLU LO(IN[OS3I JOIUCI BABULB)Y

‘34818 Jo Bujujes pue

‘ales yesy pabeuew ‘sisAjeue pue Buynides ejep loj Aioedeq
‘Juswabeuew soueuncpad pue agueusanch Jadold

‘Ayoedes aled yjesy pabeuepy

‘S)yaueq jusweoueyue 8j)|

puB UORE}IGRYS) Jo} SBUNfUl JO SJUSLISSASSE MBJASI puB [epIy|
‘syyauaq yuswisnipe Afiwe) pue sjyauaq JUsLWaoUBLUS a))|

Joj sjuswied wns dwinj pue sjusiLElsu] Ul SJuaUSq JO UOISIAOIY

"sawwooyno pue sindino ‘uoneyipalode Jo WajsAs e pue swied Jayddns joa1q ‘uopeypalooe Jo walsAs e pue swiejd Jayddns joaiq
jo $SOUaAROBYT ‘Sjjlie) aJed aji| pue UOREJlIqeyas ‘aseoyjiesy 'S)jlue) aJeo ajif pue UOHE)IIGeYS) ‘BieoU}BaH uiwpy
‘8)aUaq 883} 0} §8a29E 3)E)|[|I.)
‘s)yauaq asay} | 0) pajeulwassip pue padojarap ale ssowies Hoddns pue aled
0} S8300B aJe})oB) O} pejeujwess|p pue padojeasp ale saiuss Hoddns | 8y ‘uopepiqeys: ‘sessesold Juslussasse ‘sassenold swieo uo
pue aJea ajlj ‘uojejyiqeya) ‘sassasold Juswssasse ‘sassadold SWIB | UOHEULIO)U) JBU} BINSUS [lBYS BLUIBYIS JyBusg JUspIody Peoy 8l
UO UORRWIOJUI Jey) aINSUS |eys SWBYdS Jysusg Juspiody peoy 3yl
JUSLLSSASSR 652308 0 S)S00
JUBLLISSSSE SS8008 0} §)S00 |qBUOSES) |IB JBaq [|ByS WSYOS JusUsy | 9|qeucses) j|8 Jeaq ([BYS Siiayds Jyausg Juapiooy peoy ayl
JUSpIodY PEOY Yl JUSWISSBSSE MBIASI pUB BRI O} 108[qns SILSUSq | JUSLLSSBSSB MEIASI PUB [BRiUl O} JoRigns sjyauaq UORE}IGRYS]
uolje}[IgeYa) 0} papRuS aJ8 Syusplode peol Ul painful Ajsnouas SWRJIA |y | 0} pagpus ale sjuspiooe peos ul painfur A[SNOLSS SWIIIA (i
‘Juswapiua bupepHo; Jnoyym "Juswagiua Bupiago) Jnoyym Juaunesl saiedal kew papiaoid
Jusuneas) aaleoal Aew papiroid §)ysuag JO SSBOXS Ul Sajel Je senjjioe) | Sjusueq JO 8SBIXa Ul Sajel Je sapjioe) ajeald Je Jusuieas yeas
‘Auigeuieisns | ajeaud Je jusupesy x9as o) Bugosje swiola Juspldde peoy ‘suoisnjoxe | 0) Bunasle swpolA Juspidoe peoy 'SUOISN|OXe 8ABS ‘BIEDLjEay
ainsua 0} | enes ‘aleoyjieey jo uoisiaoid By el0jeq S9IQRONPAP 10 spioysaly) | Jo uoisioid By 8I0j8q SIQRONPSP JO SPIOYSBIY OU UM
Sjysuaq  UOHENIqeYs) | OU LyM SJyBUSq aledyljeely O} pafiuUa ele SJUSPIOOE PEOJ JO SWIIIA [y | SlysUaq aledyjeay 0} PaRUS aje SJUBPISOR PEOJ JO SWIHIIA |
uo ployse.y
e sasodoid wea) yse| *SUOISN|OX3 OU ‘s}jauaq "SUOISN|OXa OU 's}yauaq aleayyeay
Je)isn|)  |epog ey | areayyeay Kauabiawsa o) papyua ale sjuapiode peor jo swgois Aewud Jly | Aouablaws o) papyue ale sjuspIe peol Jo swioin Aewud |y | JuswepRug
“SaniuaLLE Jo $SOf 10 sjyauaq
aunpojsiw Jayo Jo | ay Jo Juawhofua Jo sso| ‘Bunayns pue uied o} uopefel u poddns Buipiroid Jusupsnipe
swpoia ussmiaq Anb3 | Joj siqisuodses 8q jou pinoys Sje)S Ay} Jey) sduels B Yoo} Q| 3yl pied aq pinoys sjyauaq juswwisnipe Ajwe4 Alwe4
8uNJoSIW JBY)0 JO sjauaq
swyolA ugamjag Anbg (#002) 000 G J0 3je1 Jey e Je pied aq o} sjyauaq jesdun4 000 G Jo 3jeJ jey e je pled aq o} sjyauaq {eiaund jesaund

puUn4 JUBPINDY peoy ayl jo Buunpnisay syl o Abajeng
Jodsuel] 10 ualuedac




GOVERNMENT GAZETTE, 8 SEPTEMBER 2006

32 No. 29017

‘pasodosd
ak swpoln  yoddns
0} sewweibold

Jo uojeyjioe; ey}
Janamoy ‘uawpedeqg
JAIo JO sajepuBWw UO
yoeoJoue Jou pjnoys
SaYH eyl uo snooy

"UOREN[EAS pUB

Buuoyuow jejuswiedaplaju] 10} YIOMSLIEI{ SIUBWAAOS) aAjRIadoo)
<IN Pue SSS ‘valod ‘SILYN ‘SINVH 8u} yum paubiye swiejo

J0 uofieayuen Joj wayshs uogeuLOju| BqRedwo) SwBjo JO LOJESYUIA
‘Ajajes peo. je pewie

suofjusaseju uojjeuwojul jo uoisinoid ayy ybinoys ajeylioed :Ajejes peoy
§80IAI8S 8IRO)(ESY JO LOJjeN|BAS pue Buuojjuop

ajqises} ji sdiysisujied

8jeALd a1iang ybinoyy Aioeded Juawssasse Ayjigesip pue Anfu| ajejioe4
‘slayiom

8Ieoyieay jo uope)pelsoe yoddns uonE)IGeys) pue aIeleay aAjoaye
ainsua o0} sjooojoid dojeaep pouyiew JUSWISSASSE jJO UOKEUILLB)RQ
‘waysAs Juswabeuep

juspiou [euoneN ybnoy Ajoedes aleoyjesH Aouabiewg sjeyjioe4

uoyejussaldel Joj sjyeuaq ‘swiejo Jo Uo|SsILAns

ul eoueysisse pue Bujesunco [eloueuly :poddns  wied
SI9).0M aJeoyy(eay jO uoneyipelsoe pue Buluies

‘Ayoedeoul jo uswssssse ‘uoReyigeyey :uoisiAoid BdInag
slepiroid Jo uojoejes

pue sjeuajel ‘Juswssasse Jo sjo0joud juswebeusw Ajend
'aWSYOS Jyeuag juspidoy peoy

SOUBLISAOS)
aAnesadoo)

pun 4 JUapYy peoy 3yt Jo Bulnponnsay auy ;o Abaje s
podsuery 1o jusuwpedadd




STAATSKOERANT, 8 SEPTEMBER 2006 No. 29017 33

5.3 Mandate of the Road Accident Benefit Scheme
The proposed mandate of the Road Accident Benefit Scheme is ‘the
provision of timely, appropriate and limited medical, funeral, income and
support benefits to victims of road accidents, and the collection and

analysis of relevant information.”

5.4 Policy principles underlying the Road Accident Benefit Scheme

The key policy principles that underlie the creation of the Road Accident

Benefit Scheme is:

5.4.1 To diminish the impact on persons who suffer loss or damage as a result
of bodily injury or death caused by a motor vehicle accident;

5.4.2 To provide victims with support so that such victims are, if possible,
reintegrated into social life and economic activity;

5.4.3 To provide equal and appropriate support that is accessible to all.

5.5 Benefit framework

Benefits will be provided on a no-fault basis, i.e. imespective of the
negligence of the driver. This aligns the benefits to the principle of social
security. Apart from providing for a more equitable, reasonable and
sustainable system, the shift to no-fault also removes the inefficiencies of
the law of delict as a basis for compensation. To ensure that the system of
benefits satisfies the need for justice with regards to road traffic offenders,
repeat offenders will be excluded from all benefits, save emergency
healthcare benefits. By excluding repeat offenders, socially reprehensible
behavior on the roads is discouraged without threatening a drivers
financial position due to a moment of inattentiveness. In this regard, a
stronger focus will be placed on enforcement, whilst offences of a criminal
nature will be dealt with though the Criminal Justice System.



34 No. 29017 GOVERNMENT GAZETTE, 8 SEPTEMBER 2006

Department of Transport
Strategy for the Resiructuring of the Road Accident Fund

Table 3 provides an overview of the proposed benefits.

Table 3: Overview of proposed benefits

Slight Moderate Serious
Injury Injury Injury

Benefits category Fatal Injury

HEALTHCARE BENEFITS (TARIFF)

Emergency Medical Services X i X X X
Healthcare: Public Healthcare Tariffs X ] X X

Rehabilitation ! X

Funeral ' Flat rate

INCOME/ SUPPORT BENEFITS

Scaled income and support benefitswith a
minimum income and a maximum threshold

income / dependent support

NON-FINANC!AL LOSSES

5.6 Eligibility
All persons who suffer bodily injury anywhere in South Africa or who are a
dependant of those who die in road accidents in South African will be
entitled to seek assistance from the Road Accident Benefits Scheme for
income and support benefits, emergency healthcare, healthcare and
rehabilitation benefits and funeral benefits.

5.6.1 Income benefits: Income benefits will be made available on a monthly
basis for those victims who are unable to work due to the injury sustained.
The benefits available in accordance to scaled income and support
benefits with a minimum and a maximum pro rata rate for days unable to
work. These benefits will be paid to the victim directly. ’

5.6.2 Support benefits: Support benefits to those who were dependant on
victims of fatal accidents will be made available on a monthly basis to the
spouse for the duration of his or her life or for children up to the age of 18.

The benefits will be within a scale of minimum and maximum benefits
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depending on the income of the deceased and the spouse. Support
benefits will be focused on surviving spouses or partners and children.
The definition of spouse includes marriage as defined by law, religious
unions and same-sex unions. Children include natural children of the
deceased as well as adopted children (customary and family law) and a
child to whom the deceased stood in loco parentis. Support grants for
children under 18 who have lost both parents will be paid to a curator.
Those unable to claim for support should not be excluded from claiming
for child support grants, old age grants or disability grants.
5.6.2.1 Healthcare benefits: Healthcare benefits will be available for all
services needed. These will be paid according to public heaithcare
tariffs as published in the National Health Act, 2003.
5.6.2.2 Rehabilitation benefits will be paid for all victims who sustained serious
injuries. Access to rehabilitation benefits will be dependant on injury
assessments to determine the needs of the disabled victim. The RABS
must be supported through comprehensive injury risk management to
ensure optimal patient care, resulting in low levels of residual disability,
at minimum costs incurred through efficient healthcare services and

accepting long-term liability for the ongoing care of needed cases. A

limit on the rehabilitation benefits available has been proposed.

5.6.2.2.1 These benefits will include:

e Pharmaceduticals, prosthetics, corrective equipment and other aids
and appliances required by injured or disabled road accident
victims

e Replacement of aids and equipment where necessary and
reasonably required

e Attendant care services

e Vocational training, independent living and social rehabilitation
programmes;

e Reasonable cost of necessary modification to his or her home or

residence;
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e Adaptation to own or family car or mobility aliowance;
¢ Institutional care.
To prevent over-servicing it is proposed that the benefits available for
these services are limited to a reasonable and affordable amount;
tariffs for these products are not available in South Africa.

5.6.3 Funeral benefits: Funeral benefits will be available to the parents,
surviving spouses or partners or children. Funeral benefits will be R5
000 (2004) per decreased victim.

5.7 Exclusions

5.7.1 To discourage socially reprehensible behavior and ensure a sense of
justice for drivers and passengers contributing to the Fund, it is
recommended that drivers who do not have valid licenses or whose
vehicles are not registered and any accident resulting from criminal
activities be excluded from compensation for medical and income
support benefits®.

5.7.2 Exclusions from access to healthcare, rehabilitation, income and
support benefits for drivers who are not in possession of valid drivers
license, or drivers diving an unlicensed vehicle (passengers not
excluded), or drivers and passengers where accident happened in the
committing of a crime®. However, different opinions have been raised
by the Board and the Department of Social Development, that these
exclusion be removed and that the benefit scheme should not play a

punitive role.

® The points demerits system proposed in the Administrative Adjudication of Road Traffic
Offences Act, 1998 will play a vital role in ensuring that those drivers who repeatedly put
themselves and other road users at risk are excluded from all benefits save emergency
treatment.

°Suspended licenses as proposed in the Administrative Adjudication of Road Traffic Offences
Act, 1998, will also be excluded.
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5.7.3 Exclusions from rehabilitation benefits for those not seriously injured,

based on assessment aligned to those used for disability and free

healthcare assessment.

5.7.4 Exclusions from access to healthcare, rehabilitation, income and

support benefits for secondary victims who witnessed or heard of an

accident.™®.

5.7.5 The Inter-departmental Committee proposed that no claim for non-

pecuniary loss or pain and suffering would arise from a road accident.

This is to align the benefits received to other forms of social protection.

IMPLEMENTATION PLAN

Governance

The Road Accident Benefit Scheme will remain an independent institution
under the Department of Transport, within the Comprehensive Social
Security System as a form of contributory social insurance with a
scheduled framework of benefits.

It is imperative that monitoring be done inter-departmentally and be
focussed on outcomes of the scheme. Relevant areas include accessible
public transport, improved emergency healthcare treatment and incident
response management, improvements in the public healthcare and
rehabilitation system and accessible workplaces and training for the
disabled. The impact of the policy change in terms of equitable and
reasonable outcomes, affordability, efficiency and effectiveness should be
measured from the inception of the policy.

' These secondary victims will have to be allowed to claim against the wrongdoing driver.
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Dispute resolution

To limit costs and delays in the delivery of benefits, alternative dispute
resolution mechanisms should be incorporated into the system of the new

scheme without hindering access to the courts.

Funding: Transitional and Institutional

Funding the Road Accident Benefit Scheme

The current collection of revenue through the fuel levy is regarded as
effective and efficient, it is in line with levies charged for high-level
coverage by no-fault schemes such as New Zealand, Victoria and
Tasmania and fault-based schemes such as Southern Australia, which
collect premiums through vehicle licenses. However, the funding of the
scheme through the fuel levy removes the relationship between the driver
and their risk profile and the contribution made to the fuel levy. The fuel
levy will remain the primary source of funding for the new scheme. It is
proposed that a formal process of annual adjustments to the fuel levy is
put in place. In addition, and for sustainability and self-sufficiency of the

organisation, other sources of funding will have to be considered.

Funding for the Road Accident Benefit Scheme should be ring-fenced to
allow for proper financial control of the three different systems of

compensation / benefits that will be in operation.
Funding the Institutional Transition

The transitional funding of the introduction of a new system includes
funding for the accumulated outstanding claims liability, which has built up
in the current system of compensation of the last twenty years. It is
proposed that the transitional funding for the creation of the Road Accident
Benefit Scheme is funded through the fiscus. The recent payments to
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alleviate the short-term liabilities of the Fund included funding of R200 000
to initiate necessary improvements on the Information Technology
System, which will be able to accommodate the change to a no-fault

system.
6.4.2 Managing the Institutional Transition

The Road Accident Fund will manage the transition to a new institution
with support and oversight from the Department of Transport.

7. CONSTITUTION AND COMMON LAW RIGHTS

7.1  Abolishment of the common law

“If we never do anything which has not been done before, we shall never get anywhere.
The law will stand still whilst the rest of the world goes on; and that will be bad for both.”
JM Burchell 1982

The abrogation of common law rights is proposed to protect public
interest. Those who want to protect their lifestyles can access personal
insurance with no fear of personal liability arising from civil litigation.
Personal insurance will therefore represent Pillar 3 of the comprehensive
social security system in which discretionary protection based on
preference and willingness to pay. This will ensure that all road users are
protected against civil claims against their person imrespective of their
ability to afford liability insurance and legal representation.

As opposed to developed countries where a high percentage of the
population is in a position to protect themselves through liability insurance,
indications from vehicle insurance is that approximately 30% of the road
using population have sufficient insurance to cover liability claims. The
impact of our specific socio-economic situation is that if the common law
right to sue the wrongdoer is retained, those who will be sufficiently
covered by the available benefits will face the threat of claims against their
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person, whilst those who are in a position to afford liability insurance will
have to protect themselves through personal insurance in case the

wrongdoer is unable to honor claims against his/her person.

The access to common law remedies therefore necessitates liability
insurance and personal insurance for those able to afford it, whilst placing
the middle class in a position in which their assets will be at risk as they
may not be able to afford the insurance. Such a system will advantage
those with resources for protect their lifestyles, whilst exposing all road
users, who cannot afford both liability and personal insurance, to the risks

of civil litigation.

Threat to constitutionality of proposed policy

It is important to note that South Africa will be the only country to exclude
general damage claims whilst not allowing common law claims against
another. Other no-fault systems provide either general damages for
seriously injured victims or provide access to the common for those who
sustained serious injuries. The policy motivation for excluding general
damage claims is to providing equitable compensation to all victims of
misfortune. The constitutional question is whether the system of limited
benefits that will replace the common law right to claim, would provide
appropriate relief to those injured in road accidents.

Constitutional obligation of the Minister of Transport

The Constitution protects our right to be free from all forms of violence.
With regards to road accidents, this means road safety management and
enforcement, protecting careful drivers against those refusing to accept
the rules of the road. Furthermore, there is an obligation to provide for the
progressive realization of the right to social security and healthcare

without any unfair discrimination.
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IMPACT ON VARIOUS SOCIAL GROUPS

Road users
In return for contributions towards the fuel levy, road users will be eligible

for benefits and will be protected against personal injury claims against
their person. However, those wanting to insure themselves against higher
risks than those covered by the Scheme will need to take out personal
insurance for those damages not covered by the future scheme.
Indications from the insurance industry and the international experience of
New South Wales, Ontano and British Columbia mentioned above indicate
that such insurance may not be as out of reach as many fear. The impact
of personal insurance cover will impact on the cost of travel to South
Africa for those wanting cover for additional risks not covered by the Road

Accident Benefit Scheme.

Woman
The more inclusive system will lighten the burden on women, as the role

of primary care givers is largely associated with women.

Children

The allowance for benefits to all victims of road accidents will allow for
children as passengers to be eligible for benefits, irrespective of the cause
of the accident. A greater focus on rehabilitation will benefit children as

their injuries have a greater impact on their future opportunities.

Disabled
A no-fault system will increase the focus on those seriously impaired due

to an accident. Direct compensation for medical services in the ‘golden
hour’ will reduce the level of impairment caused by road accidents, whilst
a focus on rehabilitation will ensure disability is minimized in relation the

impaimment sustained.
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Legal fraternity
Changes to the benefit system will adversely affect certain members of the

legal profession. As trained professionals, they have the skills, knowledge
and background to be able to expand their practices to deliver services in
other fields of the law as well.

Healthcare providers
A no-fault system is welcomed from a healthcare perspective as it allows

for better access for all to timely and quality care. The system will remove
current discriminatory outcomes and remove obstacles to access the

necessary care as soon as possible.

However, the impact of the introduction of a no-fault system in terms of
providing appropriate medical care will remain limited in the current
context of an unequal access to healthcare. The introduction of a more
equitable and comprehensive healthcare system will ensure
improvements of the delivery of healthcare to the majority of road accident
victims allowing for equitable benefits and equitable outcomes. In this
regard the proposal for a National Health Insurance system is supported.

PUBLIC CONSULTATION

This strategy represents the culmination of consultation initiated by the
Road Accident Fund Commission. The Commission embarked on
extensive consuitation both nationally and intemationally.

The Interdepartmental Committee for Road Accident Victims was
established in May 2004. The following Departments were represented on
the Inter-departmental Committee for Road Accident Victims (IDC):
Department of Transport, Health, Social Development, Labour, National
Treasury and Government Communication and Information System.
Observers to the process included Road Accident Fund management,
South African Commuter Organisation and organized labour. Experts in
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social security, healthcare service provision and policy, law and financial
modeling supported the IDC, whist intemational best practice was
provided by a project manager appointed and regional and intemational
experts invited to a workshop hosted by the IDC. The policy process
followed by the IDC was communicated in stakeholder meetings arranged
for victims, the legal and medical fraternity in Durban, Cape Town and
Pretoria. All the comments made were captured and a database
developed to facilitate further public participation.

The Board of the Road Accident Fund has been consulted on the draft
strategy and their views have been incorporated. In the Board's analysis
and conclusion they state:

“The RAF welcomes the proposal to depart from the current fault-based
unlimited liability compensation system that is fraught with inequities and
has proven to be unsustainable. The RAF supports the integration of
RABS into a comprehensive social secunty system as this accords both
with the rights of individuals entrenched in the Constitution and also with
the commitment of Government to develop a Compulsory Social
Security System that will provide uniform integrated social benefits”.

During the recent benchmarking trip undertaken by the Social Cluster the

policy positions with regard to framework of benefits were revisited and
adjusted.

10. CONCLUSION

The tension between providing for those unable to look after themseives
due to injuries sustained in a road accident and the idiosyncratic forces

created by the fault-based system have been in existence for 50 years.
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Those who have suffered due to this tension have been those initially
seen as the key beneficiaries of road accident compensation. Within the
highly contested space, it is critical to clearly indicate the policy objectives
of Governance with regards to providing compensation for road accident
victims.

The proposed policy set out above opens a new path based on social
security objectives, whilst personal and discretionary insurance will
replace current lifestyle protection.

The unintended consequences of such a change, specifically the
abrogation of the common law right to sue the wrongdoer, will necessitate
constant monitoring of both the common law implications, legal and
political implications for Government as well as possible policy choices
with regards to providing social security in a context of high
unemployment, high accident rates and poverty.
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