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GENERAL NOTICE 

NOTICE 457 OF 2006 

DEPARTMENT OF TRADE AND INDUSTRY 
CONSUMER AFFAIRS (UNFAIR BUSINESS PRACTICES) ACT, 1988 

I, Mandisi Mpahlwa, Minister of Trade and Industry, do hereby, in terms of 

section 1 O(3) of the Consumer Affairs (Unfair Business Practices) Act, 1988 (Act 

No. 71 of 1988), publish the report of the Consumer Affairs Committee on an 

inmitigatton conducted by the Committee .pursuant to Notice 1068 of 2005 as 

published in Government Gazette No. 27754, dated 01 July 2005, as set out in 

the Schedule. 

L \ d  
MANDbI MPAHLWA 
MINIS~ER OF TRADE AND INDUSTRY 

Schedule 
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INVESTIGATION REPORT INTO MISUADING ADVERTISING OF MONTHCY 
COSTS IN TELE CELLPHorNE INDUSTRY, 

1. The COIISUQIW Atrairs Committee 

The C o m e r  AfEiirs Committee (the Committee) was established in terms of section 2 of the 
consumer m r s  i s  to 
provide for the prohibdon or control of unf% business practices. An ‘imfkir business practice”, is 
atly business practice which, directly or ~ ~ e c t l y ,  has or is likely to have the eE&t of M g  the 
relations between businesses and consumers, unreasonably prejudicing any consumer, deceiving any 
cotlsumer or d l y  &xting any coflsumer or naturd person. The rairon &&e of the 

Committee, and the Act, is thus the interests of consumers and specificaly cousumers who are 
W y  to be unfhirly afkctd by any business practice. 

~usiness ~actices) ~ c t ‘  (‘“the ~ct“). TIX purpose of the 

The Act coders wide investigative powers on the Committee. The Committee can undertake two 
broad types of h v ~ t i a n s ,  namely paaimhr and general investigtians. A parti& 
mvdgation conducted in terms of Section 8(1)(a) focuses on a particular hdividuat(s) or business 
entity (ies). The subsequent order by the Minister2 will only be applicable to that parbicufar 
individual(s) or entity@). A general investigation conducted in terms of section 8( l)@) focuses 
on a business practice which is comedy applied witbin the bu- c0mmUr;rty and which may 
constitute an unfhir business practice. The subsequent order of the Minister will be applicable to all  
ai*  d - * s - & * b s e & & w - p ,  

2. Theca,gsplaint 

me consumer ~~vestigations Directorate3 received a number OfcornpIaints from CoIlSumers 

regarding how cell phone contf?;tcts wexe bang advertised. These consumers CQnrPiained W they 
entered into cell phone contracts expecting to pay the advertised price only to discover later that 
they had to pay more than the d v d  price. The Consumer Afbirs Committee (the Committee) 

No 71 of I988 
Minister of Trade and Industry 
This Directorate (a Directorate within the Department of Trade and Industry) deals 
with complaints &om consumers and undertakes investigations for and on behalf of the 
c5mma MkkSc- v .  

1 

2 

3 
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decided to invite a consumer i?om whom detailed complaints had been received to make a 
presentadon to the C a e w .  He mde his presentahn at the meet& heM QR 24 F e b m q  2005. 

Mer considering all the complaints, the C o d t e e  decided to send a letter to d cell phone 
providers, their service.providers as well as other stakeholders suc;h as the Adwertisiq Standacd 
Authority (MA) and the Independent C b c a t i o m  Authority of South &ea (ICASA) 
~~them,ofthecomglaintsandofanypossible~v~n Thektterreadasfbkw 

Dear Sir I Madam 

POSSIBLE INVESTIGATION INTO GELL PHONE ADVERTISING 

The C o m e r  Investigations Directorate, (the Directorate) of the dti, received a number of 
comflaints about misleading advertisemds by cell phone service providers. The %rectome 
undertakes investigations for the Consumer A&rs Committee (the Committee) in term of the 
Consumer Affsjrs (Udiir BusinesS Practices) Act 71/1988 (the Act). 

The Committee is a statutory body, which administers the Act. Tbjs enabling Act provides for the 
investigation into unfair business practices. An mhir businessg- is.- in seaion 1 ofthe 

the effect of Act as any bushes practice, which, dbd@ or jndkdg,  has or is likely tn harre 
harming the relations between businesses and c o m w s ,  unreasonabiy prejudicing atry corwtmer, 
deceiving any consumer or &y afi?'ecting any consumer. Business practices include any 

tradin& including any method of marketing or distribution, * *  typeofadvertishgor 
axq other rrzanner o f d i c i t i ~ b u ~ ~  

a,gmment, amd, azlange-, w3Ckadq m *, gr&.sr& %€ 

The main body of the Act is devoted to various administrative procedures to be followed, the 
investigative powers of its investigating officers, the types of imesti@ons the C o d e  cuuid 
undertake and the powers of the Miaister of Trade and Industry (the Minister). The Committee is 
empowered to undertake two broad types of investigations, namely particular and g e m d  
investigations. The subject matter of this letter is a proposed g a d  investgation, and my remarks 
v s i U b e # ~ t o ~ ~ O € ~ ~  

The Committee may, in terms of section 8(1)(b) of the Act, on its o m  initiative, make such 
investgation, as it may consider necessary into any business praciice or type of business practice, 
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which in the opinion of the Committee, is commonly applied for the pusposes of or in connection 
with the creation or rm&enance of unf$ir business practices. Please again refer to the deiinition of 
an uI.&lkkesspractice set out above. 

Shouid the Committee find, after an mvdgation in terms of section 8(1Xb), that a particular 
business practice is unfair, it recommends Corrective action to the Minister. The powers of the 
Minister, pataking to a Section 8(1)(b) investigatbn, are set out in Section 12(6)(a) of the Act. If 
the Minister, after m~~,$dmtion of a report by the Committee in terms of section 8(1)@), is of the 
opinion that it is in the public interest, he may by noti= in the Government Gazette d&e the 
buskwss ~FN&X or type of brzsiness practice which was ttie subject of the invatisdon to k 
unlawfbl. A person shall be Iiable on Convicton of a transgression of the Ministeras order to a fine 
not exceeding WOO OOO or to imprisonment for a period not exceeding five years or to both that 
h e  and that imprisOnment. 

At a recent meeting of the C o d e e  it was resolved to undertake a section 8(1)(b) into the 

tdve&mg by dl phone providers and in p a r t k a k t h e p r a c t i G e o f ~  pkktg. W w  
pricing is the practice of a d w t k h g  inter alia, the Monthly SubscriptiOn, Cder Line Id-, 
Itemized Billing and pedups Sim Insurance separately. 

Before embarking on such an investigation the Committee would appreciate your written 
camnents a n d  a n h v w  by the25 April 2OO5. 

A number of organisations (inch~w ceU phone providers) responded to the letter and it was 
evident that most were m h o u r  of the investigation in order to protect the rights of ordrnary 
consumers. The Committee therefore resolved to proceed with a g a d  investigation in terms of 
section 8(1) (b). 
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The scope of the investigation was limited to the practise of advertiskg monthly subscriptions 
(excluding cail charges). It appeared to be a general practice that the monthly charge fbr a ce€l 
phone was advertised in large, bold letters in cell phone advertisements. This large, bold figure did 

costs' such as i tdsed  bh and c a l l ~  line identity appeared elsewhere in the advertisementsy 
usual&! in smaller letters. When all the astswere added tqgtha, t h e t .  sum&& cmwmxshad 
to pay was substantially more than the advertised monthly amount. The Committee was of the 
view that advertking the charges in this manner was miskiding and that this wasprej~&&I to 

not bwev43 illduck dl &e monthy GQm that mn-m kad to pay. other so dkd '- 

COXISRlllWS 

NOTICE 1068 OF 2005 
D E P A R ~ " 0 F T R k D E  AND IJSlDLJSmY 

CONSUMER AFFATRS (UNFAIR BUSINESS PUCTImS) ACT, 1988 

In terms of the provision of Section 8(4) of the Consumer Afhirs (U&k Business Practices) Act, 
1988 (Act No. 71 of 1988), notice is hereby given that the Consumer AfEm C o e  intends 
undertaking an investigation in terns of section 8( I)@) of the said Act into the business practices 
aE- 

Cellular phone companies and arty employee, agent, and/ representatives of the ahmentioned 
regarding misleading advertising of monthly costs (excluding call charges) 

Any person may within a period of twenty - one (21) days fiom the date of this notice rnake written 
rqxesmt&ms tlnd pposds reg-.dtng &e - h v d &  in- to: The h&staat 
Director, Consumer hvestigations, Private Bag X84, Pretoria, OOO1. Tel:(O12) 394 - 1555, Fax: 
(01.2) 394 - 2 5 5 5 , d :  l t&@thedt i .gOV.~ 

Following the publication of this notice cell phone providers raised several queries regardmg the 
investigation and a number of interested parties were invited to address the Committee. A 
particular concern was that the ASA Code of Advertking practice (the Code) did not prohiii 
multi-price advertising. Interested parties including the ASA addressed the Committee on 1 

No 27754 1 July 2005 4 
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September 2005 and a particular fbcus of the discussion involved the M A  Code and self- 
regukion. Au. parties eqmssed the view that ifpossibte the industry should be dowed to regdate 
itsex 

Clause 32 of Section iii of the M A  Code of Practice sets out the following principles in respect of 
d phone idwtkmmts: 

The fohving principle is to be observed regarding the use of monthly costs 

((excludiz?gd&: 

with prominence; 
in a@t size not less &an hafofrlre monfhly costs; and 
m a manner which does not [create] a misleading inpression 

The Committee noted that the practice being investigated was mmon amongst cell phone 
providers and their service providers. The C o d -  stated that it was not against the practice of 
multi-price advertising but that it was necessary to reconsider the way in which multi-pricing was 
bemg advertised. The Committee was of the view that the way in which mdti-pricing was being 
advertised was &to consumers because it was miskadmg. The Committee also established that 
the &ed mandatory costs were costs that &e cell-phone providers themselves imgosed upan 
consumem and were not imposed by some independent body such as ICASA The Committee 
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could find no reason why the total cost to co~lsumers includmg all mandatory costs could not be 
included in the large, bold figure that was advertised as the monthly charge. The C d e e  had 
no objection to this figure being broken down into its component parts below the large, bold print 
so that coflsumers would know exactly what services they were receiving for this monthly charge. 

The Committee also established that this practice had been investigated in Australia where the 
Australian Competition and Consumer Commission (ACCC) inStiated proceedings against Virgin 

Mobile Australia (Pty) Ltd (virgin Mobile).’ One of the main issues was that Vi@ Mobile’s 
advertisements tided to state the A3u ash price €a the pchges. It was held that the 
advertisements were “likely to mislead consumers as to the minimum and/or total cost c o e e n t  
of their signing up”. This was found to be a contravention of the Trade Practices Act of 1974. The 
Federal court in Perth upheld the ACCC‘s order requiring Vi& Mobile to dow any subscribers 
who wete.misled .to z;etunz their mobile phones, to temhie thekmntracts withut a termination 
penalty and to obtain a 111 refimd ofanyuphnt payment that had been made. 

Because all the parties mcluding the M A  were willing to co-operate it was agreed that the ASA 
Code should be revisited and revised. The M A  agreed to corrvene a meeting with all the 
interested parties and to submit a report to the Committee for consideration at its next meetmg.6 
The Committee reiterated that it supported self-regulation if the ASA Code could be revised to 
incorporate its concem and to ensure that c o m a  would be protected. 

6. Condusion to the investigation 

The M A  submitted a repd to the Comrnittee at is meeting of 20 October 2005. It was proposed 
that its Code should be amended to read as follows: 

the minimum to& monthly cosI;s at which thar wntract can be entered into; 

and 

Release#MR 106102 Issued 6” May 2002 
To be Izeld M) 20 October 2005 

5 

6 
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the timeperiod for which the contract is valid. 

Ifat the time of submitting an adv&ernent for publication, the advertiser is aware that 
the minimum total monthly cost will vary during any perzodof the contract period, other 
than by the regulated tan~increases, the following shall be stated in the advertisement, 
with equal prominence; 

B e  initial minimum total monthly cost a d  time period for which it is valid; and the 
subsequent minimum total monthly cost LEnd time periodfor which it & valid. 

Advertisements shall state, [conditions apply '. 

The Committee resolved to accept these amendments. For practical reasons it was not possible 
to introduce the changes immediately and it was agreed that a phased in approach shuuid be 
used. It was however agreed that all the new rules would be operative fiom 31 January 2006. 
?Ihe Committee was satisfied that these amendments would take care of its concern and that all 
those involved in the cell phone industry would comply with the new regulations or would face 
sanction by the ASA. As a result there is no need for the Minister to take any M e r  action in 
this matter. 

The Committee recommends that the Minister consider this report and authorise its publication 
in the Government Gazette. 

CHAIRPERSON: CONSUMER AFF'ATRS COMMITTEE 

1 FEBRUARY 2006 




