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GOVERNMENT NOTICE 

DEPARTMENT OF JUSTICE AND CONSTITUTIONAL DEVELOPMENT 

No. R. 159 17 February 2006 

TERMS OF REFERENCE OF THE PRESIDENT OF THE 

REPUBLIC OF SOUTH AFRICA FOR THE ESTABLISHMENT OF A 

COMMISSION OF INQUIRY TO CONDUCT AN INVESTIGATION 

INTO THE ALLEGED ILLICIT ACTIVITIES OF CERTAIN SOUTH 

AFRICAN COMPANIES OR INDIVIDUALS RELATING TO THE 

UNITED NATIONS OIL-FOR-FOOD PROGRAMME IN IRAQ 

The President has in terms of section 84(2)(f) of the Constitution of the Republic 
of South Africa of 1996, appointed a Commission of Inquiry to conduct an 
investigation into the alleged illicit activities of certain South African companies or 
individuals relating to the United Nations Oil-For-Food Programme in Iraq, with 

the terms of reference set out in the Schedule, and appoint Adv. Michael Donen, 
S.C., as Chairperson, and Adv. Khehla Chauke (of the Specialised Commercial 
Crime Unit of the National Prosecuting Authority) and Senior Superintendent 
Lucy Moleko (of the Serious Economic Crime Unit of the Commercial Crime Unit 

of the South African Police Services) as additional members of the said 
Commission. 
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SCHEDULE 

WHEREAS the United Nations ("the UN"), in April 2004, appointed 

the Independent Inquiry Committee ("the IlCll) to, among others, 

collect and examine information relating to the administration and 

management of the Oil-for-Food Programme of the UN in Iraq ("the 

Programme"), including allegations of fraud and corruption on the part 

of, inter alia, any agents, contractors or entities that have entered into 

contracts with the UN or with Iraq, under the Programme, with a view 

to determine, among others- 

(a) whether the procedures established by the UN or any of its 
Councils or Committees for the processing and approval of 

contracts under the Programme and the monitoring of the sale 

and delivery of petroleum products and the purchase and 

delivery of humanitarian goods, were violated; and 

whether any such agents, contractors or entities engaged in 
any illicit or corrupt activities in the carrying out of their 

respective roles in relation to the Programme, including, for 

example, bribery in relation to oil sales, abuses in regard to 

surcharges on oil sales and illicit payments in regard to 
purchases of humanitarian goods; 

(b) 

AND WHEREAS the IIC in its final Report, published on 27 October 

2005, made findings in respect of and identified certain South African 

companies or individuals that allegedly took part in illicit activities in 
relation to oil transactions, as well as humanitarian goods 

transactions, under the Programme; 
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AND WHEREAS the IIC unequivocally, and most unusually, raised a 

disclaimer in respect of its findings made in relation to such South 

African companies or individuals; 

AND WHEREAS all but two of such identified South African 

companies or individuals are alleged to have refused to give any 

explanation to the IIC regarding their involvement in such alleged 

illicit activities; 

AND WHEREAS it is not clear from the IIC's Report whether the 

findings of the alleged illicit activities by South African companies or 

individuals amount to criminal conduct in respect of which such 

entities could be charged in a South African court of law; 

AND WHEREAS it is not clear from the IC's Report, especially in 

light of the IC disclaimer, the methodology followed by the IIC and 

the lack of response by most of the South African companies or 

individuals, whether any such South African company or individual 

was involved in criminal activities in terms of which criminal 

proceedings may be instituted against such company or individual in 

a South African court of law; 

AND WHEREAS the UN Secretary-General called upon Member 

States to, where appropriate, take action against illegal practices by 

companies and individuals under their jurisdiction and to take steps to 

prevent future recurrence of such practices; 
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NOW THEREFORE, in order to advise the Government of South 

Africa, on the appropriate action or steps to be taken relating to the 

alleged involvement of any South African company or individual in 

such alleged illicit activities and the adoption of any preventative 

measures to avoid any such future illicit activities: 

1. The Commission of Inquiry (hereinafter referred to as the 

Commission) shall conduct an investigation under the following 

terms of reference: 

(i) Having regard to the Constitution of the Republic of South 

Africa, other relevant legislation, International Law, South 

Africa's international law obligations deriving . from UN 

Resolutions, the Commission shall investigate, report on 
and make recommendations regarding the following 

matters: 

(a) Whether the alleged surcharges on oil sales or illicit 

payments in regard to purchases of humanitarian 

goods or any other illicit payments in respect of the 

Programme, or the offer to make such payments, 

referred to in the Report of the llC and as identified 

and set out in the attached Annexure, were in fact 

paid or offered to be paid, by such identified South 

African com pan ies or individuals ; 
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(b) If so, whether any such conduct, as outlined in the 

Annexure, of any such South African company or 

person, falls within the jurisdiction of a South African 

court of law; and 

(c) If so, whether any conduct, as outlined in the 

Annexure, of such company or person, amounts to 

the commission of - 
(aa) any offence, which offence may be tried by a 

South African court of law and whether there 

is sufficient and admissible evidence to 

provide a reasonable prospect of a successful 

prosecution; or 
(bb) any other illegal, illicit or irregular activity, 

which activity does not necessarily constitute 

an offence, but contrwenes or violates any 

other South African law. 

(d) In the case of the commission of any offence or 

illegal, illicit or irregular activity contemplated in 

paragraph 1 (i)(c)(aa) or (bb) above, any proposed 

action or steps to be taken in respect of such 

offence, contravention or violation. 

(e) Any further proposed actions or steps to be taken to 

prevent companies or persons falling under South 

African jurisdiction, from getting involved in future 
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2. 

3. 

4. 

5. 

illegal, illicit or irregular international activities, for 

example, sanction-busting in respect of 

internationally imposed sanctions, including the 

enactment of legislative measures or the 

establishment of systems and mechanisms, to 

ensure that such companies and persons do not, in 

future, contravene binding UN Resotutions. 

(ii) As a first step in the investigation, all evidence and 

information obtained and assessed by the IC, which 

relate to South African companies or individuals and 

which may assist in this investigation, must be accessed 

and analysed. 

The Commission shall commence with its duties forthwith and 

must report to the President within three months from date of 

the establishment thereof, or with the consent of the President, 

as soon as possible thereafter. 

These terms of reference may be added to, varied or amended 
from time to time. 

The Commission shall have the power to provide the President 
with interim reports. 

The Commission shall be subject to, and be conducted in terms 

of, the provisions of the Commissions Act, 1947 (Act No 8 of 

1947), as amended, and regulations made with reference to the 

said Commission. 
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