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GENERAL NOTICE

NOTICE 1662 OF 2005
NATIONAL TREASURY
PUBLICATIONOF AUDITING PROFESSION BILL, 2005

The Minister of Finance intends tabling the Auditing ProfessionBill, 2005in Parliament during the current parliamentaryterm.
The Billis publishedin accordance with Rule 241(1)(c) of the Rules d the NationalAssembly. Interested persons and institutions
are invitedto submit written representationon the Billto the Secretaryto Parliament by no later than 30 September 2005.

NOTICE 1663 OF 2005
NATIONAL TREASURY
PUBLICATIONOF SPECIAL PENSIONSAMENDMENT BILL, 2005

The Minister of Finance intends tabling the Special Pensions Amendment Bill, 2005 in Parliament during the current
parliamentary term. The Bill is published in accordance with Rule 241(1)(c) of the Rules df the National Assembly. Interested

persons and institutions are invited to submit written representationon the Billto the Secretary to Parliament by no later than 30
September 2005.

All submissions must be addressed to:

The Secretary to Parliament
c/o Mr. A Hermans
Committee Section
Parliament of the RSA

P.O. Box 15

CAPE TOWN

8000

You can contact Mr, A Hermans:
Fax: (021) 403 2182

Tel: (021) 403 3776

E-mail: ahermans @parliament.gov.za
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BILL

To provide for the establishment of the Independent Regulatory Board for
Auditors; to provide for the education, training and professional development of
registered auditors; to provide for the accreditation of professional bodies; to
provide for the registration of auditors; to regulate the conduct of registered
auditors; to repeal an Act; and to provide for matters connected therewith.
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LAWS REPEALED
CHAPTERII
INTERPRETATIONAND OBJECT OFACT
Definitions

1. In this Act, unless the context indicates otherwise—

“appropriate regulator” in relation to any entity, means any national government
department, registrar, regulator, agency, authority, centre, board or similar
institution established, appointed, required or tasked in terms of any law to
regulate, oversee or ensure compliance with any legislation, regulation or license,
rule, directive, notice or similarinstrumentissued in terms of or in compliance with
any legislation or regulation, as appears to the Regulatory Board to be appropriate
in relation to the entity;

“audit” means the examination of—

(a) financial statements with the objective Of expressing an opinion with a high
level of assurance as to their fairness and as to their compliance with an
identified financial reporting framework and any applicable statutory require-
ments; or

(b) financial and other information, prepared in accordance with identified
suitable criteria, with the objective of expressing an opinion with a high or
moderate level of assuranceon the financial and other information;and “audit
service” has the same meaning;
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“auditing pronouncements” means those standards, practice statements, guide-

lines and circulars developed, adopted, issued or prescribed by the Regulatory

Board, which a registered auditor must comply with in the performance of audit

services;

“Auditor-General’ has the meaning as assigned in section 1 of the Public Audit

Act, 2004 (Act No. 25 of 2004);

“client” means the person for whom a registered auditor is performing or has

performed audit services;

“company” has the meaning assigned to it in the Companies Act, 1973 (Act No.

61 of 1973);

“ensure” means to take all reasonably necessary and expedient steps in order to

achieve the purpose, objective or intention of this Act or a provision of this Act;

“delegation” in relation to a duty, includes an instructionor request to perform or

to assist in performing the duty;

“firm” means a partnership, company or sole proprietor referred to in section 40;

“improper conduct” means any intentionalor negligent non-compliance with this

Act or any rules or prescribed in terms of this Act or any conduct prescribed as

constituting improper conduct;

“management board” in relation to an entity, which is a company, means the

board of directors of the company and, in relation to any other entity, means the

body or individual having control of the management of the business of the entity;

“Minister” means the Minister of Finance;

“nominated registered auditor” means the individual who is appointed by an

entity to perform the relevant auditing services, whether by virtue of being

personally appointed as registered auditor or by virtue of being a member of a firm

which is so appointed;

“organ of state” has the meaning assignedto it in section 239 of the Constitution

of the Republic of South Africa, 1996 (Act No. 108 of 1996);

“prescribe” means prescribe by rule in the Gazette and “prescribed” and

“prescribing” have corresponding meanings;

“professional body’” means a body of, or representing, registered auditorsor both

accountants and registered auditors;

“public accountant” means any person who is engaged in public practice;

“public practice” means the practice of a registered auditor who places

professional services at the disposal of the public for reward, and “practice” has a

similar meaning;

“Public Accountants’ and Auditors’ Board” means the board established under

the Public Accountants” and Auditors’ Act, 1991 (Act No. 80 of 1991);

““Public Finance Management Act” means the Public Finance Management Act,

1999 (Act No. 1of 1999);

“publish” means to publish in the Gazette, or in any official publication or official

website of the Regulatory Board dealing with the auditing profession and

distributed or circulated on a national basis to members of that profession and

“publishing” and “published” have corresponding meanings;

“registered auditor”” means an individual or fiim registered as an auditor with the

Regulatory Board;

“Regulatory Board” means the Independent Regulatory Board for Auditors

established by section 3;

“reportable irregularity” means any unlawful act or omission committed by any

person in the conduct of the management or control of an entity, which—

(a) has caused or is likely to cause material financial loss to the entity or to any
partner, member, shareholder, creditor or client of the entity; or

(b) is fraudulent or amounts to theft or is otherwise dishonest; or

(c) represents a material breach of any fiduciary duty owed by such person to the

©entity or any partner, member, shareholder, créditor or client of the entity
under any law applying to the entity or the conduct or management thereof;

“rule” means a rule prescribed by the Regulatory Board under section 10;

“third party” means any person other than a client; and

“training contract” means a written training contract entered into in the

prescribed form and registered with the Regulatory Board whereby a prospective

registered auditor is duly bound to Serve a registered auditor for a specified period

and is entitled to receive training in the practice and profession of a registered

auditor.
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Obijects of Act

2. The objects of this Act are-—

(a) to protect the public in the Republic by regulating audit services rendered by
registered auditors;

(b) to provide for the establishment of an Independent Regulatory Board for
Auditors;

(c) to improve the development and maintenance of internationally comparable
ethical standards and auditing standards for auditors that promote investment
and employmentin the Republic;

(d) to setout measures to advance the implementationof appropriate standards of
qualificationand competence and good ethics in the auditing profession; and

(e) to provide for procedures for disciplinary action in respect of improper
conduct.

CHAPTERII
INDEPENDENT REGULATORY BOARD FOR AUDITORS
Part 1
Establishment and legal status of Regulatory Board
Establishment and legal status

3. (1) The Independent Regulatory Board for Auditors is hereby established, and—
(a) is ajuristic person; and
(b) :nust exercise its functionsin accordance with this Act and any other relevant
aw.
(2) The Regulatory Board is subject to--
(a) the Constitution and the law; and
(b) any directive issued by the Minister in terms of section 31.

Part 2
Functions of Regulatory Board
General functions

4. The Regulatory Board must, in addition to its other functions provided for in this
Act—
(a) take steps to promote the integrity of the auditing profession, including—
(i) investigate alleged improper conduct;

(ii) conduct disciplinary hearings; and
(iii) impose sanctions for improper conduct;

(b) take steps it considers necessary to protect the public in their dealings with
registered auditors;

(c) prescribe the standards of professional qualifications, competence, ethics and
conduct of registered auditors;

(d) participate in the activities of international bodies whose main purpose is to
develop and set auditing standards and to promote the auditing profession;

(e) publish ajournal or any other publication, and issue newsletters and circulars
containing information and guidelinesrelating to the auditing profession; and

(f) encourage education in connection with, and research into any matter
affecting the auditing profession; and

(g) take any measures it considers necessary for the proper performance and
exercise of its functions or duties or to achieve the objects of this Act.

Functions with regard to accreditation of professional bodies
5 The Regulatory Board must, subject to this Act—

(a) prescribe minimum requirements for accreditation of professional bodies in
addition to those provided for in this Act;
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(b} considerand decide on any application for accreditation;
{c) prescribe the period of validity of the accreditation;
(d) keep aregister of accredited professional bodies and decide on—
(i) the register to be kept;
(ii) the maintenance of the register; and
(iii) the reviewing of the register and the manner in which alterations thereto
may be effected; and

(e) terminate the accreditation of professional bodies in accordance with this Act.

Functions with regard to registration of auditors

6. (1) The Regulatory Board must, subjectto this Act—
(a) prescribe minimum qualifications, competency standards and requirements
for registration of auditors in addition to those provided for in this Act;
(k) consider and decide on any application for registration of auditors;
(c) prescribe the period of validity of the registration of a registered auditor;
(d) keep a register of registered auditors and decide on—
(i) the registerto be kept;
(ii) the maintenance of the register; and
(iii) the reviewing of the register and the manner in which alterations thereto
may be effected,;
(e) ensurethat the register of registered auditors is at all reasonable times open to
inspection by any member of the public; and
{f) terminate the registration of registered auditors in accordance with this Act.

Functions with regard to education, training and professional development

7. (1) The Regulatory Board must—

(a) either conditionally or unconditionally, recognise or withdraw the recognition
of educational institutionsand their educational qualifications or programmes
or continued education, training and professional development programmes
in the auditing profession;

(b) recognise or withdraw the recognition of any accredited professional body to
conduct any final qualifying examination contemplated in section 38 or
conduct any such examination for the purposes of section 38;

(c) prescribe requirements for and conditionsrelating to and the nature and extent
of continued education, training and professional development;

(d) prescribe training requirements, including, but not limited to, the period of
training and the form for training contracts;

(e) approve and register training contracts entered into by prospective registered
auditors;

(f) prescribe competency requirements;

{(g) either conditionally or unconditionally, recognise or withdraw the recognition
of registered auditors as training officers;

(h) establish mechanisms for registered auditors to gain recognition of their
qualifications and professional status in other countries;

(i) enter into an agreement with any person or body of persons, within or outside
the Republic, with regard to the recognition of any examination or
qualification for the purposes of this Act; and

(j) give advice to, render assistance to, consultwith or interact with any organ of
state, statutory body, educational institution, professional body or examining
body with regard to educational facilities for and the education, training and
professional development of registered auditors and prospective registered
auditors.

{2) The Regulatory Board may establish and administer an education fund for the
purpose of education, training, professional development and continued education,
training and professional development of registered auditorsand studentsin the auditing
profession.
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Functions with regard to fees and charges

8. (1) The Regulatory Board must prescribe—
(a) accreditationand registration fees;
{b) annual fees, or portion thereof in respect of a part of a year;
{c) the date on which any fee is payable;
{d) the fees payable in respect of any examination referred to in section 38,
conducted by an accredited professional body or the Regulatory Board;
(e) any fees payable for the purposes of the education fund referred to in section
8(2)
(f) fees payable for an inspection or review undertaken by the Regulatory Board
in terms of section 47; or
g) fees payable for any other service rendered by the Regulatory Board.
(2) The Regulatory Board may grant exemptionfrom payment of any fees referred to
in subsection (1).

Part 3
Powers of Regulatory Board
General powers

9. The Regulatory Board may—

{a) determine its own staff establishmentand appoint a chief executive officer,
employees in posts on the staff establishment on such conditions, including
the payment of remuneration and allowances, as it may determine;

(b) determinethe expenses reimbursableto its board members or the members of
any committee of the Regulatory Board;

(c) collect fees and invest funds;

(d) borrow or raise money in accordance with the Public Finance Management
Act;

{e) with a view to the promotion of any matter relating to the auditing profession,
grant bursaries or loans to prospective registered auditors;

(f) finance any publications;

(g) acquire, hire, maintain, let, sell or otherwise dispose of movable or immovable
property for the effective performance and exercise of its functions, duties or
powers;

(h) decide upon the manner in which agreements must be entered;

(i) obtain the services of any person, including any organ of state or institutionto
perform any specific act or function;

(j) determine where its head office must be situated;

(k) confer with any organ of state;

(I} open, and operate its own bank accounts;

{m) ensure that adequate risk management and internal control practices are in
place;

(n) perform legal acts, or institute or defend any legal action in its own name; and

(o) doanythingthat is incidental to the exercise of any of its functionsor powers.

Powers to make rules

10. (1) The Regulatory Board may, by notice in the Gazette, prescribe rules with
regard to—

(a) any matter that is required or permitted to be prescribed in terms of this Act;
and

(b) any other matter for the better execution of this Act or a function or power
provided for in this Act.

(2)(a)Before the Regulatory Board prescribes any rule under this section, it must
publish a draft of the proposed rule in the Gazette together with a notice calling on the
public to comment in writing within a period stated in the notice, which period may not
be less than 30 days from the date of publication of the notice.

(b) If the Regulatory Board alters the draft rules because of any comment, it need not
publish those alterations before prescribing the rule.
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(3) The Regulatory Board may, if circumstances necessitate the immediate
publication of a rule, publish that rule without consultation as contemplated in
subsection (2).

Part 4

Governance of Regulatory Board

Appointment of members of Regulatory Board

11. (1) The Regulatory Board consists of not more than ten aon-executive members
appointed by the Minister.

(2) The Minister must appoint persons with suitable qualifications to effectively
manage and guide the activities of the Regulatory Board, based on their knowledge and
experience.

(3) When making the appointments, the Minister must take into consideration,
amongst other factors —

(a) the need for transparency and representivity within the broader demographics
of the South African population;

(b) any nominations received in terms of subsection (5); and

(c) the availability of persons to serve as members of the Regulatory Board.

(4) Disregarding any vacancy in its membership, not more than 40% of the members
of the Regulatory Board must be registered auditors.

(5) Before the Minister makes the appointments, the Regulatory Board must, by
notice in the Gazette and in any national newspaper, invite nominations from members
of the public.

(6) The Minister may appoint an alternate member for every member of the
Regulatory Board and the alternate member may attend and take part in the proceedings
at any meeting of the Regulatory Board whenever the member to whom he or she has
been appointed as an alternate is absent from such meeting.

(7) The Regulatory Board, as soon as practicable after the appointment of its
members, must publish by notice in the Gazette —

(a) the name of every person appointed;
(b) the date from which the appointed takes effect; and
(c) the period for which the appointment is made.

Term of office of board members

12. (1) A member of the Regulatory Board appointed in terms of section 11 holds
office for such period, but not exceeding two years, as the Minister may determine at the
time of his or her appointment.

(2) A member of the Regulatory Board may be reappointed, but, subjectto subsection
(3), may not serve more than two consecutive terms of office.

(3) Despite subsections (1) and (2), the Minister may, by notice in the Gazette, after
consultation with the Regulatory Board, extend the period of office of all the board
members of the Regulatory Board for a maximum period of 12 months.

(4) Despite subsection (1), the Minister may, by notice in the Gazette, after
consultation with the Regulatory Board, terminate the period of office of amember or all
the members of the Regulatory Board —

(a) if the performance of the member is unsatisfactory;

(b) if the member, either through illness or for any other reason, is unable to
perform the functions of office effectively; or

(c) if the member, whilst holding office has failed to comply with or breached any
legislation regulating the conduct of members, including any applicable code
of conduct.

Disqualificationfrom membership and vacation of office

13. (1) A person may not be appointed as a member of the Regulatory Board if that
person — ] . ]
(a) is not a South African citizen and ordinarily resident in the Republic;

{(b) is an unrehabilitated insolvent;
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(c) has been convicted of an offence in the Republic, other than an offence
committed prior to 27 April 1994associatedwith political objectives, and was
sentenced to imprisonment without an option of a fine, or, in the case of fraud,
to a fine or imprisonment or both;

(d) subject to subsection (2), has been convicted of an offence in a foreign country
and was sentencedto imprisonmentwithout an option of a fine, or, in the case
of fraud, to a fine or imprisonment or both;

(e) has, as a result of improper conduct, been removed from an office of trust; or

(fi has in terms of this Act been found guilty of improper conduct.

(2) For the purposes of subsection (1)(d), the Minister must take in as far as
reasonably possible cognisance of the prevailing circumstances in a foreign country
relating to a conviction.

(3) The membership of a member of the Regulatory Board ceases if he or she—

(a) becomes disqualified in terms of subsection (1) from being appointed as a
board member of the Regulatory Board;

(b) resigns by written notice addressed to the Regulatory Board;

(c) is declaredby the High Court to be of unsound mind or mentally disordered or
is detained under the Mental Health Act, 1973 (Act No. 18 of 1973);

{d) has, without the leave of the Regulatory Board, been absent from more than
two consecutive meetings of the Regulatory Board; or

(e) ceases to be permanently resident in the Republic.

(4) If amember of the Regulatory Board becomes disqualified on a ground mentioned
in subsection (1) or (3), such person ceases to be a board member from the date of
becoming disqualified.

(5) (a)If a member of the Regulatory Board dies or vacates his or her office before the
expiration of his or her term of office, the Minister may appoint a person to fill the
vacancy for the unexpired portion of the period for which that board member was
appointed.

(b) If the Minister appoints a person to fill the vacant seat, the appointment must be
made within 60 days from the date on which the vacancy occurred.

Chairperson and deputy chairperson

14. (1) (a)The Regulatory Board must elect a chairpersonand a deputy chairperson
from among its members.

(b)The chairperson and deputy chairperson each hold office for a period of two years
from the date of their appointment.

(2) If the chairpersonis absent or for any reason unable to perform his or her functions
as chairperson, the deputy chairperson must act as chairperson, and while he or she so
acts he or she has all the powers and must perform all the duties of the chairperson.

(3) If both the chairpersonand deputy chairpersonare absent or for any reason unable
to preside at a Regulatory Board meeting, the board members present must elect a
person to act as chairperson at that meeting.

Meetings

15. (1) The Regulatory Board meets as often as circumstances require, but at least
twice every year, and at such time and place as the Regulatory Board may determine.

(2) The chairperson may at any time convene a special meeting of the Regulatory
Board at a time and place determined by the chairperson.

(3) Upon a written request signed by not less than three members of the Regulatory
Board, the chairperson concerned must convene a special meeting of the Regulatory
Board tobe held within three weeks after the receipt of the request, and the meeting must
take place at a time and place determined by the chairperson.

(4) A majority of the members of the Regulatory Board present at a meeting
constitutes a quorum.

(5) (a) Every member of the Regulatory Board, including the chairperson, has one
vote.

(b) In the event of an equality of votes, the chairperson of the meeting has a casting
vote in addition to his or her deliberative vote.
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Decisions

16. (1) The decision of the majority of members present at a duly constituted meeting
is the decision of the Regulatory Board.
(2) No decision taken by or act performed under the authority of the Regulatory Board
is invalid only by reason of—
(a) acasual vacancy on the Regulatory Board; or
(b) the fact that any person who was not entitled to sit as a board member of the
Regulatory Board participated in the meeting at the time the decision was
taken or the act was authorised, if the board members who were present and
acted at the time followed the required procedure for decisions.

Duties of board members

17. The board of the Regulatory Board is the accounting authority of the Regulatory
Board within the meaning of the Public Finance Management Act and must, in addition
to the duties and responsibilities provided for in the Public Finance Management Act—

(a) provide effective, transparent, accountable and coherent corporate gover-
nance and conduct effective oversight of the affairs of the Regulatory Board;

(b) comply with all applicable legislation and agreements;

(¢) communicate openly and promptly with the Minister, any ministerial
representatives, professional bodies and registered auditors;

(d) deal with the Minister, any ministerial representatives, professional bodies
and registered auditors in good faith; and

(e) atall times act in accordance with the code of conduct for board members as
may be prescribed by the Minister.

Chief executive officer

18. (1) The chief executive officer is responsible for the day-to-day management of
the Regulatory Board and is accountable to the Regulatory Board.

(2) The chief executive officer must enter into a performance agreement with the
Regulatory Board on acceptance of his or her appointment.

Delegations

19. (1) The Regulatory Board may—

(a) in writing delegate any of its powers to a committee, the chief executive
officer, or any member of the Regulatory Board or any other person or body of
persons established in terms of this Act but may not delegate the power to
prescribe rules; and

(b) assign any employee of the Regulatory Board to perform any of its duties.

(2) A delegation or assignment in terms of subsection (1)—

(a) is subjectto such limitations and conditions as the Regulatory Board may
impose;

(b) may authorise subdelegation;and

{c) does not divest the Regulatory Board of the delegated power or the
performance of the assigned duty.

(3) The Regulatory Board may confirm, vary or revoke any decision taken by a
committee, the chief executive officer or a member of the Regulatory Board as a result
of a delegation or assignment in terms of subsection (1).

Part 5
Committees of Regulatory Board
Establishment of committees
20. (1) The Regulatory Board, subjectto subsection (2), may establish committeesto
assist it in the performance of its functionsand it may at any time dissolve or reconstitute
any such committee.

(2) The Regulatory Board must appoint the following permanent committees—
(a) acommittee for auditor ethics in accordance with section 21;
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(b) a committee for auditing standards in accordance with section 22;
(c) aneducation, training and professional development committee;
(d) an investigatingcommittee; and

(e) a disciplinary committee.

(3) (a)A committee consists of as many members as the Regulatory Board considers
necessary.

(b)The Regulatory Board, subject to sections 21, 22 and 24 and taking into account,
amongst others, the need for transparency and representivity within the broader
demographics of the South African population, may appoint any person as a member of
a committee.

(c) If the Regulatory Board does not designate a chairperson for a committee, other
than a disciplinary committee, the committee may, elect a chairperson from among its
members.

(4) The Regulatory Board must provide funding to its committees in such a way that
the committees perform their functions effectively.

(5) Sections 15and 16 relating to meetings and decisions of the Regulatory Board,
respectively, with the necessary changes apply in respect of any committee, except that
the committees must meet at least four times a year.

Committee for auditor ethics

21. (1) The committee for auditor ethics must consists of the following members
appointed by the Regulatory Board, taking into account, amongst others, the need for
transparency and representivity within the broader demographics of the South African
population;

(a) three registered auditors;
(b) three persons representing users of audit services;

(c) one person representing an exchange which is the holder of a stock exchange
licence issued under the Securities Services Act, 2004 (Act No. 36 of 2004);
and

(d) i)ne advocate or attorney with at least ten years' experience in the practice of
aw.

(2) The committee for auditor ethics must assist the Regulatory Board —

(a) to determine what constitutes improper conduct by registered auditors by
developing rules and guidelines for professional ethics, including a code of
professional conduct;

(b) tointeracton any matter relating to its functions and powers with professional
bodies and any other body or organ of state with an interest in the auditing
profession; and

(c) to pdrovide advice to registered auditors on matters of professional ethics and
conduct.

Committee for auditing standards

22. (1) The committee for auditing standards consists of the following members
appointed by the Regulatory Board, taking into account, amongst others factors, the
principles of transparency and representivity —

(a) five registered auditors;

(b) one person with experience of business;

(c) an incumbent of the office of the Auditor-General, or a person nominated by
that incumbent;

(d) an incumbent of the office of Executive Officer of the Financial Services
Board, or a person nominated by that-incumbent;

(e) one person with experience in the teaching of auditing at a university
recognised or established under the Higher Education Act, 1997 (Act No. 101
of 1997);

(f) one person nominated by any stock exchange licensed under the Securities
Services Act, 2004 (Act No. 36 of 2004);

(g} the Commissioner of the South African Revenue Servicesestablished in terms
of the South African Revenue Services Act, 1997 (Act No. 34 of 1997), or a
person nominated by that incumbent; and

{h) anincumbentof the office of the Registrar of Banks, or a person nominated by
that incumbent.
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(2) The committee for auditing standards must assist the Regulatory Board —

(a) to develop, maintain, adopt, issue or prescribe auditing pronouncements;

{b) to consider relevant international changes by monitoring developments by
other auditing standard-setting bodies and sharing information where
requested;

(c) to promote and ensure the relevance of auditing pronouncements by —

(i) consideringthe needs of users of audit reports;

(ii) liaising with the other committees of the Regulatory Board on standards
to be maintained by registered auditors and to receive feedback from
such committees on areas where auditing pronouncements are needed;

(ii1) ensuringthe greatest possible consistency between auditing pronounce-
ments and accepted international pronouncements; and

(iv) consultingwith professional bodies on the direction and appropriateness
of auditing pronouncements; and

{d) to influencethe nature of international auditing pronouncements by —

(i) preparing comment on exposure drafts or discussion papers and replies
to questionnairesprepared by the International Assurance and Auditing
Standards Board or a successor body; and

(if) nominating representativesto committeesof the International Assurance
and Auditing Standards Board or a successorbody when requested to do
so by the Regulatory Board.

Matters relating to appointment of members to committeesfor auditor ethics and
auditing standards

23. (1) When the need for an appointment to the committees for auditor ethics or
auditing standards arises and the appointmentdepends on a nomination, the committees
for auditor ethics or auditing standards must provide the Regulatory Board with the
name of the nominated person, the name of any nominated alternate and any further
relevant information, whereupon the Regulatory Board must in writing appoint the
nominated persons within three months of receipt of the nominations.

(2) Where any person’s appointmentto the committees for auditor ethics or auditing
standards is dependent on a nomination, the Regulatory Board may make the duration of
the appointment terminable on notice given by the nominating office-holder to the
Regulatory Board that the nominated person has left its employment.

(3) A member of the committees for auditor ethics or auditing standards whose term
has expired continues to serve until a successor has been appointed.

Disciplinary committee

24. A disciplinary committee —
(a) must be chaired by ajudge or senior advocate:
(b) must consist of a majority of non-registered auditors; and
(c) may consist of other suitably qualified persons that are not associated with the
auditing profession.

Part 6
Funding andfinancial management of Regulatory Board
Funding

25. The Regulatory Board is funded from —

(a) the collection of prescribed fees;

(b) all other monies which may accrue to the Regulatory Board from any other
legal source, including sanctions imposed by the Regulatory Board; and

(c}) moneys appropriated for that purpose by Parliament.
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Annual budget and strategic plan

26. The annual budget and strategic plan of the Regulatory Board must be submitted
to the Minister in terms of the Public Finance Management Act.

Financial management, financial statements and annual report

27. The financial management and the preparation and submission of financial
statements and annual reports must comply with the Public Finance Management Act.

Part 7
National government oversight and executive authority
Executive authority

28. (1) The Minister exercises executive authority over the Regulatory Board and the
Regulatory Board is accountableto the Minister.
(2) In exercising executive authority over the Regulatory Board the Minister must, in
addition to the matters provided for in the Public Finance Management Act—
(a) ensure that the Regulatory Board complies with this Act, the Public Finance
Management Act, and any other applicable legislation;
(b) ensure that the Regulatory Board is managed responsibly and transparently,
and meets its contractual and other obligations;
(c) establish and maintain clear channels of communication between him or her
and the Regulatory Board; and
(d) must monitor and annually review the performance of the Regulatory Board.

Ministerial representatives

29. (1) The Minister may designate officials of the National Treasury as his or her
representatives on the board of the Regulatory Board.

(2) Ministerial representatives appointed in terms of subsection (1) represent the
Minister as participating observers at meetings of the board of the Regulatory Board.

(3) The Minister or his or her designated representative or representatives may at any
time call or convene a meeting of the Regulatory Board in order for the board to give
account for actions taken by it.

(4) (a)A ministerial representative must represent the Minister faithfully at meetings
of and with the Regulatory Board, without consideration of personal interest or gain, and
must keep the Minister informed of what transpired at meetings of the Regulatory
Board.

(b) A ministerial representative must act in accordance with the instructions of the
Minister and may be reimbursed for expenses in connection with his or her duties as a
Ministerial representative, but may not receive any additional compensation or salary
for such duties.

Investigations and directives

30. (1) (a)The Minister may, issue directives to the Regulatory Board —
(i) to undertake a specific function —
(aa)at its own cost; or
(bb)against full or partial payment, as directed by the Minister; or
(i1) to stop or desist from performing a specific function if that function is not in
the best interests of the auditing profession.
(b)The Regulatory Board must comply with any directive given by the Minister.
(2) The Minister, at any time, may investigate the affairs or financial position of the
Regulatory Board and may recover from the Regulatory Board reasonable costs incurred
as a result of an investigation.
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Information

31. A Regulatory Board must provide the Minister or his or her Ministerial
representative with access to any information as may be reasonably requested.

CHAPTER 111
ACCREDITATION AND REGISTRATION
Part 1
Accreditation of professional bodies
Application for accreditation

2. (1) A professional body must apply, on the prescribed application form, to the
Regulatory Board for accreditation.

(2) If the Regulatory Board is satisfied that the professional body complies with its
requirements for accreditation, it must grant the application on payment of the
prescribed fee.

Requirements for accreditation

33. In order to qualify for accreditation, a professional body must demonstrate, to the
satisfaction of the Regulatory Board that—

(a) it complieswith the prescribed requirements for the professional development
and achievement of professional competence;

(b) it has appropriate mechanisms for ensuring that its members participate in
continuing professional development as recognised or prescribed by the
Regulatory Board;

(c) it has mechanisms to ensure that its members are disciplined where
appropriate;

(d) itis, and is likely to continue to be financially and operationally viable for the
foreseeable future;

(e) it keeps a register of its members in the form prescribed by the Regulatory
Board;

(f) it has in place appropriate programmes and structures to ensure that it is
actively endeavouring to achieve the objective of being representative of all
sectors of the South African population; and

{g) it meets any other requirement prescribed by the Regulatory Board from time
to time.

Retaining accreditation

3A. In order to retain its accreditation, an accredited professional body must at least
once a year at a time prescribed by the Regulatory Board, satisfy the Regulatory Board
in the prescribed manner that it continues to comply with the requirements for
accreditation listed in section 34.

Termination of accreditation

35. (1) The accreditation of a professional body lapses automatically if—
(a) it ceases to exist; or
(b) it fails to pay any prescribed fee or portion thereof within such period as may
be prescribed by the Regulatory Board.

(2) (a) The Regulatory Board, subject to subsection (3), must cancel the accreditation
by it of a professional body if that body ceases to comply with any requirement for
accreditation.

(b) The Regulatory Board must prior to cancelling of accreditation, give notice in
writing to the professional body concerned of its intention to cancel and the reasons on
which it is based, and afford the professional body a period, of not less than 21 days and
not more than 30 days, in which to submit grounds for not proceeding with cancellation.
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(¢) The Regulatory Board, pending the outcome of the process referred to in
paragraph (b),may suspend the accreditation of a professional body if it considersit in
the best interest of the public or the auditing profession and may make such alternative
arrangements to accommodate the needs of its members during the period of suspension
as it may consider necessary.

(d) If the Regulatory Board considersthat cancellation of accreditation would not be
in the best interests of the public or the auditing profession or the members of a
professional body referred to in subsection (3), it may extend the accreditation of the
professional body concerned on such conditions as it considers appropriate.

(3) A professional body may by written notice to the Regulatory Board renounce its
accreditation.

(4) (a)On the termination of the accreditation of a professional body, the professional
body must inform all the registered auditors who were its members at the time of the
termination —

(i) of the termination of its accreditation; and
(ii) of their duty to provide the Regulatory Board with the written proof referred
to in section 36.

(b) On the termination of the accreditation of a professional body, the Regulatory
Board must publish a notice informing all the registered auditors who were members of
the professional body at the time of the termination —

(i) of the termination of its accreditation; and
(ii) of their duty to provide the Regulatory Board with the written proof referred
to in section 36.

(5) A professional body, which is no longer accredited, is not relieved of any

outstanding financial obligation towards the Regulatory Board.

Effect of termination of accreditation on registered auditors

36. (1) The fact that the accreditationof a professional body has ended as in terms of
section 35, does not affect the registration under this Act of any registered auditor who
was a member of the professional body at the time of the termination.

(2) Registered auditors referred to in subsection (1) who where members of the
professional body referred to in subsection (1) must within six months of the termination
of the accreditation of the professional body, or within such other period as may be
prescribed by the Regulatory Board provide written proof to the satisfaction of the
Regulatory Board that they—

(a) have become members of another accredited professional body; or
(b) have made arrangements for their continuing professional development.

(3) Where a registered auditor referred to in subsection (1) fails to comply with the
requirements of subsection (2), the Regulatory Board, subject to subsection (4) may
cancel the registration of the registered auditor under this Act.

(4) The Regulatory Board must prior to the cancelling of the registration of a
registered auditor give notice in writing to the registered auditor concerned of its
intention to cancel and the reasons on which it is based, and afford the registered auditor
aperiod, of not less than 21 days and not more than 30 days, in which to submit grounds
for not proceeding to cancellation.

Part 2
Registration of individual auditors and firms
Applicationfor registration of individuals as registered auditors

37. (1) A person must apply, on the prescribed application form, to the Regulatory
Board for registration.

(2) If, after considering an application, the Regulatory Board is satisfied that the
applicant—

(a) has been certified by an accredited professional body, to comply with the
prescribed education, training and competency requirements for a registered
auditor;

(b) has served under a registered training contract for the prescribed period;

{c) has passed any qualifying examinations prescribed, recognised or conducted
by the Regulatory Body;
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(d) if the applicant is not a member of an accredited professional body, has
arranged for his or her continuing professional development;

(e) is a fit and proper person to practise the profession; and

(f) is competent to practise as a registered auditor if a period of more than five
years has elapsed between the date of complying with the education, training
and professional development requirements for a registered auditor and the
date of the application,

then, subject to subsections (3) and (5), the Regulatory Board must register the
applicant, enter the applicant’s name in the register, and issue to the applicant a
certificate of registration on payment of the prescribed fee.

(3) The Regulatory Board may not register an individual if that individual—

(a) has at any time been removed from an office of trust because of misconduct
related to a discharge of that office;

(b) has been convicted, whether in the Republic or elsewhere, of theft, fraud,
forgery, uttering a forged document, perjury, an offence under the Prevention
and Combating of Corrupt Activities Act, 2004 (Act No. 12 of 2004), or any
offence involving dishonesty, other than theft, fraud, forgery, committed prior
to 27 April 1994 associated with political objectives, and has been sentenced
to imprisonment without the option of a fine or to a fine exceeding such an
amount as may be prescribed by the Minister;

(c) is for the time being declared by a competent court to be of unsound mind or
unable to manage the person’s own affairs; or

(d) is disqualified from registration under a sanction imposed under this Act.

(4) For the purposes of subsection(3)(b), the Regulatory Board must take cognisance
of the prevailing circumstances in a foreign country relating to a conviction.

(5) The Regulatory Board may decline to register a person who is an unrehabilitated
insolvent, has entered into a compromise with creditors or has been provisionally
sequestrated.

Termination of registration

38. (1) Subjectto subsection (4), the Regulatory Board must cancel the registration of
any registered auditor —

(a) who subsequentto registration becomes subjectto any of the disqualifications
mentioned in section 37(2);

(b) whose registration was made in error or on information subsequently proved
to be false; or

() who prior to registration has been guilty of improper conduct because of
which the registered auditor is in the opinion of the Regulatory Board not a fit
and proper person to be registered.

(2)The registrationof a registered auditor automaticallylapses if he, she or it fails to
pay a prescribed fee, levy or portion thereof within the period prescribed by the
Regulatory Board.

(3)Subject to subsection(4), the Regulatory Board may cancel the registration of any
registered auditor —

(a) whose estate is sequestrated or provisionally sequestrated or who enters into
a compromise with creditors; or

(b) who ceases to be a member of an accredited professional body and does not
within six months of such cessation provide written proof to the satisfaction of
the Regulatory Board that he, she or it has made arrangements for their
continuing professional development.

(4) Prior to cancelling a registration, the Regulatory Board must give notice in writing
to the registered auditor concerned of its intention to cancel and the reasons on which it
is based, and afford the registered auditor a period, of not less than 21 days and not more
than 30 days, in which to submit grounds for not proceeding with cancellation.

(5) At the written request of a registered auditor, the Regulatory Board must remove
the registered auditor’s name from the register, but the removal does not affect any
liability incurred by the registered auditor prior to the date of the removal.

(6) The fact that a registered auditor’s registration has been cancelled or removed
does not prevent the Regulatory Board from instituting disciplinary proceedings for
conduct committed prior to the cancellation or removal.
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(7) As soon as practicable after a registered auditor’s registration has been cancelled
or removed the Regulatory Board must publish a notice of the cancellation or removal,
specifying the registered auditor’s name.

Renewal of registration

39. (1) Aregistered auditor must, at least three months prior to the prescribed expiry
date of his or her registration, apply in the prescribed manner to the Regulatory Board
for the renewal of his or her registration.

(2) The Regulatory Board may prescribe conditions for the renewal of registration.

Registration of firms

40. (1) The only firms that may become registered auditors are—

(a) partnerships of which all the partners are individuals who are themselves
registered auditors;

(b) sole proprietors; and

(c) companies, which comply with, subsection (3).

(2) On an application by a firm which is a partnership fulfilling the conditions in
subsection (1)(a) or a sole proprietor, on the prescribed application form, the Regulatory
Board must register the firm as a registered auditor on payment of the prescribed fee.

(3) The Regulatory Board must register a company as a registered auditor if, the
following conditions are fulfilled—

(a) the company is incorporated and registered as a company under the
Companies Act, 1973 (Act No. 61 of 1973), with a share capital and its
memorandum of associationprovides that its directors and past directors shall
be liable jointly and severally, together with the company, for its debts and
liabilities contracted during their periods of office;

(b) only individualswho are registered auditors are shareholders of the company;

(c) every shareholderof the company is a director thereof, and every directoris a
shareholder except that—

(i) where a shareholder of the company dies, the estate of the shareholder
may continue to hold the relevant shares for a period of six months as
from the date of the death or for such longer period as the Regulatory
Board may approve; or

(i) where a shareholder of the company ceases to conform to any
requirement of paragraph (b),the shareholder may continue to hold the
relevant shares for a period of six months as from the date on which the
shareholder ceases so to conform or for such longer period as the
Regulatory Board may approve,

and provided that—

(aa) no voting rights attach to any share contemplatedin paragraph (c)(i)
and (ii); and

(bb) a shareholdermentioned in that paragraph does not act as a director
of the company or receive, directly or indirectly, any director’s fees
or remuneration or participate in the income of or profits earned by
the company in its business; and

(d) the articles of association of the company provide that —

(i) the company may, without confirmation by a court, purchase on such
terms as it may consider expedient any shares held in it and the shares
purchased are available for allotment in accordance with the company’s
articles of association; and

(i1) despite any provision to the contrary in any other law, that a member of
the company may not appoint a person who is not a member of the
company to attend or speak or vote on behalf of the member at any
meeting of the company.

(4) A company, subject to subsection (3)(¢), must immediately cease to engage in
public practice when it ceases to conform to subsection (3), and the Regulatory Board
must cancel the registration of that fim.

(5) In its application to a company, which is a registered auditor, section 20 of the
CompaniesAct, 1973 (Act No. 61 of 1973}, has effect with the exception of subsection
(1)(B).
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CHAPTER IV
CONDUCT BY AND LIABILITY OF REGISTEREDAUDITORS

Practice

. 41. (1) Only a registered auditor may engage in public practice or hold out as an
registered auditor in public practice or use the description “public accountant”,
“certified public accountant”, “registered accountant and auditor”, “accountant and
auditor in public practise” or any other designation or description likely to create the

' impression of being an registered auditor in public practice.

(2) (a) A person who is not registered in terms of this Act may not—

(i) perform any audit services;

(ii) pretend to be, or in any manner hold or allow him or herself to be held out as
a person registered in terms of this Act;

(iii) use the name of any registered auditor or any name or title referred to in
subsection (1); or

(iv) perform any act indicating, or calculated to lead persons to believe that he or
she is registered in terms of this Act.

(b)Paragraph (a)(i) may not be construed as prohibiting any person from performing
audit services identified in terms of this section, if such services are performed in the
service of or by order of and under the direction, control, supervision of or in association
with a registered auditor entitled to perform the auditing services identified and who
must assume responsibility for any auditing services so performed.

(3) Nothing in this section prohibits—

(a) any person employed exclusively at a salary by an entity and not carrying on
business on his or her own account, from using the description “internal
auditor” or “accountant” in relation to that entity;

(b) any member of a not-for-profit club, institution or association from acting as
auditor for that club, institution or association if he or she receives no fee or
other consideration for such audit services; or

(c) the Auditor-General from appointing any person who is not a registered
auditorto carry out on his behalf any audit services which he or she is in terms
of the Public Audit Act, 2004 (Act No. 25 of 2004) required to undertake.

(4) Except with the consent of the Regulatory Board, a registered auditor may not
knowingly employ in connection with the public practice of the registered auditor —

(a) any person who is for the time being suspended from public practice under
any provision of this Act; or

(b) any person who is no longer registered as an registered auditor as a result of
the name of the person having been removed from the register or being
disqualified from registration by virtue of a finding of misconduct and
sanction imposed on the person under section 51; or

(¢) any person who applied for registration under section 37, but whose
application the Regulatory Board declined.

(5)Aregistered auditorwho is not in public practice as an individual practitioner may
practise as a member of a firm only if, by virtue of section 40, the firm is itself a
registered auditor.

(6) A registered auditor may not—

(a) practise under a firm name or title unless on every letterhead bearing the firm
name or title there appears—

(i) the registered auditor’s present first names, or initials, and surname; or

(ii) inthe case of apartnership, at least the present first names, or initials, and

surnames of the managing partners or, if there are no managing partners,

of the active partners or, where such a letterhead is used only by a branch

office of the partnership, at least the present first names, or initials, and

surnames of the managing partners at that branch officeor, if there are no

such resident partners, of the partners assigned to that branch office;or

(iii) in the case of a company, the names of the directors as required by
section 171 of the Companies Act, 1973 (Act No. 61 of 1973);

(b) sign any account, statement, report or other document which purports to
represent auditing services performed by the registered auditor, unless the
auditing services were performed by the registered auditor, or under the
personal supervision or direction of the registered auditor, or by or under the
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personal supervision or directionsof one or more of the partners, co-directors
or co-members of the registered auditor, as the case may be;

(c) perform professional auditing services unless adequate risk management
practises and procedures are in place; or

(d) engage in public practice during any period in respect of which the registered
auditor has been suspended from public practice.

(7) The provisions of subsection (6)() do not apply in respect of audit services—

(a) performed on behalf of a registered auditor by another registered auditor; or

(b) performed by another registered auditor in a partially completed assignment
which the previous registered auditor was unable to complete as a result of
death, disability or other fortuitous cause not under the control of the previous
registered auditor, and which assignment the successor registered auditor is
engaged to complete; or

(c) performed outside the Republic by a member of a professional body of
registered auditors outside the Republic whose status, in the opinion of the
Regulatory Board, is at least equal to that demanded by the Regulatory Board
for the profession in the Republic.

(8) Nothing in subsection (7)(#) prevents any registered auditor from signing the firm
name or title under which the registered auditor practises.

(9) For the purposes of section 171 of the CompaniesAct, 1973 (ActNo. 61 of 1973),
in relation to such a company as is described in section 40, it must be regarded as
sufficientif a catalogue, circularor letter to which the said section 171 appliesand which
emanates from a branch office of any company contains the required particulars in
respect of directors attached to that branch office.

(10) In order to engage in public practice, a registered auditor must have paid all
applicable prescribed fees.

Compliance with rules

42. All registered auditors must comply with rules prescribed by the Regulatory
Board.

Information to be furnished

43. (1) Every firmthat is a registered auditor must notify the Regulatory Board of any
change in its name, compositionor addressnot later than 30 days after the date on which
the change takes place.

(2) Within fourteen days of the receipt of a written request from any client for whom
a registered auditor acts as auditor or person who proposes to appoint the registered
auditor as its auditor, the registered auditor must furnish the following information —

(a) every firm’sname or title under which the registered auditor or the registered
firm practises;

(b) the place or places of business of all firms in which the registered auditoris in
public practice as a partner, director or member;

(c) the full names of all (if any) of the registered auditor’s partners, co-directors
or co-members; and

(d) the registered auditor’s first names or initials, surname, ordinary business
address and ordinary residential address.

(3) In subsection (2) “the auditor’s firm” means the partnership or company of which
the registered auditor is a partner or member; and where, under that subsection, a
registered auditor is required to supply information relating to a firm, the supply of the
information in the name of the firm must be a sufficient compliance with the obligation
of the individual registered auditor.

General obligation in relation to audit services

44. (1) The registered auditor may not, without such qualifications as may be
appropriate in the circumstances, express an opinion to the effect that any financial
statement, including any annexure thereto, which relates to the entity, fairly represents,
in all material respects, the financial position of the entity and the results of its
operations and cash flow, unless a registered auditor who is conducting the audit
services of an entity is satisfied about the criteria specified in subsection (2).
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(2) The criteria referred to in subsection (1) are—

(a) that the registered auditor has carried out the audit services free from any
restrictions whatsoever and in compliance, so far as applicable, with auditing
pronouncements relating to the conduct of the audit; and

(b) that the registered auditor has by means of such methods as are reasonably
appropriatehaving regard to the nature of the entity, satisfied him or herself of
the existence of all assets and liabilities shown on the financial statements;

¢ (c) that proper accounting records have been kept in connection with the entity in
question so as to reflect and explain all its transactions and record all its assets
—and liabilities correctly and adequately; and
. (d) that the registered auditor has obtained all information, vouchers and other
documents which in the registered auditor’s opinion were necessary for the
proper performance of the registered auditor’s duties;

(e) that the registered auditor has not had occasion, in the course of the audit
services or otherwise during the period to which the audit services relates, to
send a report to the Regulatory Board under section45 relating to a reportable
irregularity, or that, if such a report was so sent, the registered auditor has been
able, prior to expressing the opinion referred to in subsection (1), to send to
the Regulatory Board a notification under section 45 that the registered auditor
has become satisfied that no reportable irregularity has taken place or is taking
place;

() that the registered auditor has complied with all laws relating to the audit
services of that entity; and

(g) that the registered auditor is satisfied, as far as is reasonably practicable
having regard to the nature of the entity and of the audit services carried out
as to the fairness or the truth or the correctness, as the case may be, of the
financial statements.

(3) If aregistered auditor or, where the registered auditor is a member of a firm, any
other member of that firm was responsible for keeping the books, records or accounts of
an entity, the registered auditor must, in reporting on anything in connection with the
business or financial affairs of the entity, indicate that the registered auditor or that other
member of the firm was responsible for keeping those accounting records.

(4) For the purpose of subsection(3), a person must not be regarded as responsible for
keeping the books, records or accounts of an entity by reason only that person makes
closing entries, assists with any adjusting entries, or frames any financial statements or
other document from existing records.

(5) A registered auditor may not conduct the audit services of any financial statements
of an entity, whether as an individual registered auditor or as a member of a firm, if, at
any time during a period to which those financial statements relate or at any time during
the two years ending at the beginning of that period the registered auditor has or had
conflict of interest in respect of that entity as prescribed by the Regulatory Board.

Duty to report on irregularities

45. (1) (a)A nominated registered auditor of an entity that is satisfied or has reason to
believe that a reportable irregularity has taken place or is taking place in respect of that
entity must, without delay, send a written report to the Regulatory Board.

{b) The report must give particulars of the reportable irregularity referred to in (1){a)
and include such other information and particulars, as the nominated registered auditor
considers appropriate.

(2) (a) The nominated registered auditor must within 3 days of sending the report to
the Regulatory Board notify the members of the management board of the entity in
writing of the sending of the report referred to in subsection (1) and the provisions of this
section.

(b)A copy of the report to the Regulatory Board must accompany the notice.

(3) The nominated registered auditor must as soon as reasonably possible but no later
that 30 days from the date on which the report referred to in subsection (1) was sent to
the Regulatory Board —

(a) take all reasonable measures to discuss the report referred to in subsection (1)
with the members of the management board of the entity;

(b) afford the members of the management board of the entity an opportunity to
make representations in respect of the report; and
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(c) send another report to the Regulatory Authority, which report must include—
(i) astatementthat the nominated registered auditor is of the opinion that—
(aa)no reportable irregularity has taken place or is taking place; or
(bb) the suspected reportable irregularity is no longer taking place and
that adequate steps have been taken for the prevention or recovery
of any loss as a result thereof, if relevant; or
{cc) the reportable irregularity is continuing; and
(ii) detailed particulars and information supportingthe statement referred to
in paragraph (i).

(4) The Regulatory Board must as soon as possible after receipt of a report containing
a statement referred to in paragraph (b)(i)(cc) of subsection(3), notify any appropriate
regulator in writing of the details of the reportableirregularityto which the report relates
and provide it with a copy of the report.

(5) For the purpose of the reports referred to in subsections (1) and (3), a registered
auditor may carry out such investigations as the registered auditor may consider
necessary and, in performing any duty referred to in the preceding provisions of this
section, the registered auditor must have regard to all the information which comes to
the knowledge of the registered auditor from any source.

(6)Where any entity is sequestrated or liquidated, whether provisionally or finally,
and a nominated registered auditor at the time of the sequestrationor liquidation —

(a) has sent or is about to send a report referred to in subsections (1) or (3), the
report must also be submitted to a provisional trustee or trustee, or a
provisional liquidator or liquidator, as the case may be, at the same time as the
report is sent to the Regulatory Board or as soon as reasonably possible after
his or her appointment; or

(b) has not sent a report referred to in subsections (1) or (3), and is requested by
a provisional trustee or trustee, or a provisional liquidator or liquidator, as the
case may be, to send a report, the nominated registered auditor must as soon
as reasonably possible —

(i) send the report together with a motivation as to why a report was not
sent; or

(ii) submita notice that in the registered auditor’s opinion no report needed
to be submitted together, with a justification of the opinion.

Limitation of liability

46. (1) In respect of any opinion expressed or report or statementmade by aregistered
auditorin the ordinary course of duties the registered auditor does not incur any liability
to a client or any third party, unless it is proved that the opinion was expressed, or the
report or statement made, maliciously or pursuant to a negligent performance of the
registered auditor’s duties.

(2) Despite subsection (1), a registered auditor incurs liability to third parties who
have relied on an opinion, report or statement of that registered auditor, for financial loss
suffered as a result of having relied thereon, only if it is proved that the opinion was
expressed, or the report or statement was made pursuant to a negligent performance of
the registered auditor’s duties and the registered auditor —

(a) knew or could in the particular circumstances reasonably have been expected
to know, at the time when the negligence occurred in the performance of the
duties pursuant to which the opinion was expressed or the report or statement
was made—

(i) that the opinion, report or statement would be used by a client to induce
the third party to act or refrain from acting in some way or to enter into
the specific transaction into which the third party entered, or any other
transaction of a similar nature, with the client or any other person; or

(i) that the third party would rely on the opinion, report or statement for the
purpose of acting or refraining from acting in some way or of entering
into the specific transaction into which the third party entered, or any
other transaction of a similar nature, with the client or any other person;
or

(b) in any way represented, at any time after the opinion was expressed or the
report or statement was made, to the third party that the opinion, report or
statement was correct, while at that time the registered auditor knew or could
in the particular circumstances reasonably have been expected to know that
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the third party would rely on that representation for the purpose of acting or
refraining from acting in some way or of entering into the specific transaction
into which the third party entered, or any other transaction of a similar nature,
with the client or any other person.

(3) Nothing in subsections (1) and (2) confers upon any person a right of action
against a registered auditorwhich, but for the provisions of those subsections, the person
would not have had.

(4) For the purposes of subsection (2) the fact that a registered auditor performed the
functions of a registered auditor is not in itself proof that, the registered auditor could
reasonably have been expected to know that—

(a) the client would act as contemplated in paragraph (a)(i) of that subsection; or
(b) the third party would act as contemplated in paragraphs (a)(ii) or paragraph
(b)of that subsection.

(5) Subsections (1) and (2) do not affect any additional or other liability of a registered
auditor arising from-—

(a) a contract between a third party and the registered auditor; or
(b) any other statutory provision.

(6) A registered auditor may incur liability to any partner, member, shareholder,
creditor, or client of an entity or to any third party if the registered auditor failed to report
a reportable irregularity in accordance with section 45.

(7) Aregistered auditor may not through an agreement or in any other way limit or
reduce the liability that he, she or it may incur in terms of this section.

CHAPTER V
ACCOUNTABILITY OF REGISTERED AUDITORS

Inspections

47. (1) (a) The Regulatory Board, or any person authorised by it, may, at any time,
inspect or review the practice of a registered auditor and the effective implementation of
any training contracts and may for these purposes inspect and make copies of any
information, including, but not limited to, any working papers, statements, correspon-
dence, books or other documents, in the possession or under the control of a registered
auditor.

(b) Despite the generality of paragraph (a), the Regulatory Board, or any person
authorised by it, must at least annually inspect or review the practice of a firm registered
as a public interest company, as defined in the Companies Act, 1973 (Act No. 61 of
1973).

(2))The Regulatory Board may recover the costs of an inspection under this section
from the registered auditor concerned.

(3) A registered auditor must, at the request of the Regulatory Board, or the person
authorised by it, produce any information, including, but not limited to, any working
papers, statements, correspondence, books or other documents, and, subject to the
provisions of the common law or any other law, may not refuse to produce such
information even though the registered auditor is of the opinion that the information
contains confidential information of a client.

(4) A registered auditor who acts in good faith during an inspection of the public
practice of the registered auditor, and who produces information under subsection (3)
may not be held liable criminally or under civil law because of the production of the
information.

(5) No person who is or was concerned with the performance of any function under
this section may disclose any information obtained in the performance of that function
except—

(a) for the purpose of an investigationor a hearing under Chapter v;

(b) to a person authorised for the purpose by the Regulatory Board and who of
necessity requires it for the performance of functions under this Act;

(c) if the person of necessity suppliesit in the performanceof functions under this
Act;

(d) when required to do so by order of a court of law; or

(e) at the written request of, and to, any appropriate regulator, which requires it
for the institution, or an investigation with a view to the institution, of any

disciplinary action or criminal prosecution.
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Investigation of charge of improper conduct

48. (1) The Regulatory Board must refer any matter brought against a registered
auditor to the investigating committee appointed under section 20 if the Regulatory
Board—

(a) onreasonable grounds suspects that a registered auditor has committed an act
which may render him or her guilty of improper conduct; or

(b) is of the opinion that a complaint, charge or allegation of improper conduct
whether prescribed or not, which has been brought against a registered auditor
by any person appears to be justified.

(2) (a) If, in the course of any proceedings before any court of law, it appears to the
court that there is prima facie proof of improper conduct on the part of registered auditor
the court must direct a copy of the record of the proceedings or such part thereof as
relates to that conduct, to be sent to the Regulatory Board.

(b) Despite the provisions of any other law, whenever it appears to an appropriate
regulator that there is prima facie proof of improper conduct on the part of a registered
auditor, the official must forthwith send a report of that conduct to the Regulatory Board.

(c) The Regulatory Board must refer to an investigating committee any record or
report received by it under this subsection.

(3) At the request of the Regulatory Board, the investigating committee must—

(a) investigate the matter; and

(b) obtain evidence to determine whether or not in its opinion the registered
auditor concerned may be charged and, if so, recommend to the Regulatory
Board the charge or charges that may be preferred against that registered
auditor.

(4) The investigating committee may not question the registered auditor concerned
unless the investigating committee informs the registered auditor that he or she—

(a) has the right to be assisted or represented by another person; and

(b) isnotobligedto make any statementand that any statementmade may be used
in evidence against the registered auditor.

(5) (a) In investigating a charge of improper conduct the investigating committee
may —

(1) require the registered auditor to whom the charge relates or any other person
to produce to the committee any information, including, but not limited to, any
working papers, statements, correspondence, books or other documents,
which is in possession or under the control of that registered auditor or other
person and which relates to the subject-matter of the charge, including
specifically, but without limitation, any working papers of the registered
auditor; and

(if) inspectand, if the investigating committee considers it appropriate, retain any
such information for the purposes of its investigations; and

@iii) make copies of and take extracts from such information.

{(b) The provisions of this subsection apply despite that the registered auditor is of the
opinion that such information contains confidential information about a client.

(6) Nothing in this section limits or affects the right of any professional body to take
disciplinary or other action against any of its members in accordance with its
constitution and rules.

(7) The investigating committee must, after the conclusion of the investigation,
submit a report stating its recommendations to the Regulatory Board regarding any
matter referred to it in terms of this section.

Charge of improper conduct

49. (1) The Regulatory Board must charge a registered auditor with improper conduct
if the investigating committee recommends that sufficient grounds exist for a charge to
be preferred against such a registered auditor.

(2) The Regulatory Board must furnish a charge sheet to the registered auditor
concerned by hand or registered mail.

(3) A charge sheet must inform the registered auditor charged —

(2) of the details and nature of the charge;
(b) that he or she must, in writing, admit or deny the charge;
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(c) that he or she may, together with the admission or denial, submit a written
explanation regarding the improper conduct with which he or she is charged;
and

{d) of the period, which must be reasonable, but may not exceed 60 days, within
which his or her plea in terms of paragraph (b) must be submitted to the
Regulatory Board.

(4)(a)If aregistered auditor charged admits that he or she is guilty of the charge, he
or she is considered to have been found guilty of improper conduct as charged.

(b) The Regulatory Board may, subject to section 51(2), impose a penalty
contemplatedin section 51(3)(a) or (b) on a registered auditor who has admitted guiltin
terms of paragraph (a).

(5) The acquittal or the conviction of a registered auditor by a court of law on a
criminal charge is not a bar to proceedings against him or her under this Act on a charge
of improper conduct, even if the facts stated in the charge of improper conduct would,
if proved, constitute the offence stated in the criminal charge on which he or she was
acquitted or convicted or any other offence of which he or she might have been acquitted
or convicted at his or her trial on the criminal charge.

Disciplinary hearing

50. (1) The disciplinary hearing must be conducted by the disciplinary committee
constituted in accordance with section 24.

(2)The disciplinarycommittee, for the purposes of this section, may appoint a person
to assist it in the performance of its functions.

(3)A hearing before the disciplinary committee is open to the public except where, in
the opinion of the chairperson of the disciplinary committee, any part of the hearing
should be held in camera.

(4)(a)The disciplinary committee may, for the purposes of a hearing, subpoena any
person—

(i) who may be able to give material information concerning the subject of the
hearing; or
(if) who it suspectsor believes has in his or her possession or custody or under his
or her control any information, including, but not limited to, any working
papers, statements, correspondence, books or other documents, which has any
bearing on the subject of the hearing,
to appear before the disciplinary committee at the time and place specified in the
subpoena, to be questioned or to produce any information,including, but not limited to,
any working papers, statements, correspondence, books or other documents.
(b)A subpoena issued in terms of paragraph (a), must—
(i) be in the prescribed form;
(if) be signed by the chairperson of the disciplinary committee or, in his or her
absence, by any member of the disciplinary committee; and
(iiif) be served on the registered auditor concerned personally or by sending it by
registered mail.

(5) The disciplinarycommittee may retain any information, including, but not limited
to, any working papers, statements, correspondence, books or other documents
produced in terms of subsection (4)for the duration of the hearing.

(6) The chairperson of the disciplinary committee may call upon and administer an
oath to, or take an affirmation from, any witness at the hearing who was subpoenaed in
terms of subsection (3).

(7) At a hearing the registered auditor charged —

(a) (i) may personally be present at the hearing of the proceedings;
(i) may be assisted or represented by another person in conducting the
proceedings;
(iii) has the right to be heard;
(iv) may call witnesses;
(v} may cross-examine any person called as a witness in support of the
charge; and
(vi) may have access to documents produced in evidence; and
(b) (i) may admit at any time before conviction that he or she is guilty of the
charge despite the fact that he or she denied the charge or failed to react
in terms of section 49(3)(b) or (c);or
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(i) may, in the case where he or she makes an admission in terms of
subparagraph (i), be deemed to be guilty of improper conductas charged.

(8) The registered auditor may during a hearing—

(a) lead evidence and advance arguments in support of the charge and
Ccross-examine witnesses;

(b) question any person who was subpoenaed in terms of subsection (3); or

(c) call anyoneto give evidence or to produce any information, including, but not
limited to, any working papers, statements, correspondence, books or other
documents in his or her possession or custody or under his or her control
which the person referred to in subsection (2) suspects or believes to have a
bearing on the subject of the hearing.

(9) (a) A witness who has been subpoenaed may not—

(iy without sufficient cause, fail to attend the hearing at the time and place
specified in the subpoena;

(if) refuse to be sworn in or to be affirmed as a witness;

(iii) without sufficientcause, fail to answer fully and satisfactorilyto the best of his
or her knowledge to all questions lawfully put to him or her; or

(iv) fail to produce any information, including, but not limited to, any working
papers, statements, correspondence, books or other documents, in his or her
possession or custody or under his or her control which he or she has been
required to produce.

(b)A witness who has been subpoenaed must remain in attendance until excused by
the chairperson of the disciplinary committee from further attendance.

(c)A witness who has been subpoenaed may request that the names of the members
of the disciplinary committee be made available to him or her.

(d) The law relating to privilege, as applicable to a witness subpoenaed to give
evidence or to produce a book, document or object in a civil trial before a court of law
may, with the necessary changes, apply in relation to the examination of, or the
production of any information, including, but not limited to, any working papers,
statements, correspondence, books or other documents, to the disciplinary committee
by, any person called in terms of this section as a witness.

(e) A witness may not, after having been sworn in or having been affirmed as a
witness, give a false statement on any matter, knowing that answer or statement to be
false.

(f) A person may not prevent another person from complying with a subpoena or from
giving evidence or producing any information, including, but not limited to, any
working papers, statements, correspondence,books or other documents, which he or she
is in terms of this section required to give or produce.

(10) The record of evidence which has a bearing on the charge before the disciplinary
committee, and which was presented before any committee which investigated an event
or conduct is admissible without further evidence being led if—

(a) the record is accompanied by a certificate from the chairperson; and
{b) the certificate certifies that the investigation was lawful, reasonable and
procedurally fair.

(12) If the improper conduct with which the registered auditor is charged amounts to
an offence of which he or she has been convicted by a court of law, a certified copy of
the record of his or her trial and conviction by that court is, on the identification of the
registered auditor as the person referred to in the record, sufficient proof of the
commission by him or her of that offence, unless the conviction has been set aside by a
superior court.

Proceedings after hearing

51. (1) After the conclusion of the hearing the disciplinary committee must, within 30
days—

(a) decide whether or not the registered auditor charged is guilty of improper
conduct;

(b) if the disciplinary committee finds that the registered auditor charged is guilty
of improper conduct, take cognisance of any aggravating or mitigating
circumstances; and

(¢) informthe registered auditor charged and the Regulatory Board of the finding.

(2) A registered auditor found guilty of improper conduct in terms of this section
may—
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(a) address the disciplinary committee in mitigation of sentence; and
(b) call witnesses to give evidence on his or her behalf in mitigation of the
sentence.

(3) (a) If the registered auditor charged is found guilty of improper conduct, or if he
or she admits that he or she is guilty of the charge, the disciplinary committee must
either—

(i) caution or reprimand the registered auditor;

(if) impose on him or her a fine not exceeding the amount calculated according for
one year imprisonment prescribed in terms of the Adjustment of Fines Act,
1991 (Act No. 101 of 1991);

@Gii) suspend the registration of the registered auditor Concerned for a specific
period; or o

(iv) cancel the registration of the registered auditor concerned and remove his or
her name from the register referred to in section 6.

(b) The disciplinary committee may take decisions under more than one of the
subparagraphs of paragraph (a).

(DA disciplinary committee which makes a finding of guilt as mentioned in
subsection (3) must order any person upon whom any sanction is imposed under that
subsection to pay such reasonable costs as have been incurred by an investigating
committee and the disciplinary committee in connection with the investigation and
hearing in question, or such part thereof as the disciplinary committee considersjust.

(5) In any case where —

(a) aperson whose conduct has been the subject of a hearing under section 50 has
not been found guilty of improper conduct, or

(b) on ahearing no sanction has been imposed on the person whose conduct was
the subject of the hearing, the disciplinary committee may nevertheless order
that person to pay any costs unnecessarily incurred by the disciplinary
committee or the investigating committee because of the conduct of that
person.

(6) At the conclusion of the hearing the disciplinary committee must notify the
Regulatory Board of its finding.

(7) The Regulatory Board may, if it deems it appropriate, publish the finding and the
sanction imposed in terms of subsection (3).

(8) (a) The Regulatory Board must give effect to the decision of the disciplinary
committee.

(b) Where an order as to costs has been made under subsections(4) or (5), the amount
thereof shall be recoverable by the Regulatory Board from the person concerned, and
any amount so recovered must be paid into the funds of the Regulatory Board.

CHAPTER VI
OFFENCES
Reportable irregularities and false statements in connection with audits

2. (1) Aregistered auditor who—
(a) fails to report a reportable irregularity in accordance with section 45; or
(b) for the purposes of, or in connection with, the audit services of any financial
statement, knowingly or recklessly expresses an opinion or makes a report or
other statement which is false in a material particular, shall be guilty of an
offence.

(2) Where the registered auditor failing to report a reportable irregularity or
conducting audit services is a firm, subsection (1) applies to the member of the firm
conducting the audit services, but nothing in this subsection prevents the taking of
disciplinary action under Chapter V in respect of the firm concerned, in additionto or
instead of the individual registered auditor conducting the audit services.

(3) A person convicted of an offence under this section is liable to a fine or to
imprisonmentfor a term not exceeding ten years or both a fine and such imprisonment.
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Offences relating to disciplinary hearings

53. (1) Subject to section 50(4), a person is guilty of an offence if—

(a) having been duly summoned under section 50, the person fails, without
sufficientcause, to attend at the time and place specified in the summons, or to
remain in attendance until excused from further attendance by the chairperson
of the disciplinary committee; or

{b) having been called under section 50, the person refuses to be sworn or to
affirm as a witness or fails without sufficient cause to answer fully and
satisfactorily to the best of the person’s knowledge and belief all questions
lawfully put concerning the subject of the hearing; or

(c) having been called under section 50 and having possession, custody or control
of, any information, including, but not limited to, any working papers,
statements, correspondence, books or other documents, refuses to produce it
when required to do so.

(2)A witness before a disciplinarycommittee who, having been duly sworn or having
made an affirmation, gives a false answer to any question lawfully put to the witness or
makes a false statement on any matter, knowing the answer or statementto be false, is
guilty of an offence.

(3) Any person who wilfully hinders any person acting in the capacity of a member of
a disciplinary committee in the exercise of any power conferred upon that person by or
under section 51 is guilty of an offence.

(4) A person convicted of an offence under this section is liable to a fine or to
imprisonment for a period of five years’ or to both a fine and such imprisonment.

Offences relating to public practice

54. (1) Any person who contravenes section 41, is guilty of an offence and on
conviction liable to a fine or in default of payment, to imprisonmentnot exceeding five
years, or to both such fine and such imprisonment.

(2)Any person who—

(a) contravenes any provision of section 47; or

(b) obstructs or hinders any person in the performance of functions under that
section, is guilty of an offence and liable on conviction to a fine, or to
imprisonment for a period not exceeding one year.

CHAPTERVII
GENERAL MATTERS
Powers of the Minister

55. (1) The Minister may, by notice in the Gazette, make regulations regarding—
(a) any matter relating to the functioning of the Regulatory Board that is
necessary to ensure the Regulatory Board’s efficiency or to promote good
order; and
(b) any ancillary or incidental administrative or procedural matter that it is
necessary to prescribe for the proper implementation or administration of this
Act.
(2)The Minister may delegate any of his or her powers in terms of this Act, excluding
the power to such regulations and the power to appoint the board members of the
Regulatory Board, to the Director-General or any other official of the National Treasury.

Indemnity

56. Neither the Regulatory Board or any board member or employee or chief
executive thereof, nor a committee of the Regulatory Board or any member thereof, nor
the Public Accountants’ and Auditors’ Board or any member thereof, incurs any liability
in respect of any act or omission performed in good faith under or by virtue of a
provision in this Act, unless that performance was grossly negligent.
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Administrative matters

57. Subjectto the provisions of this Act, where the Regulatory Board takes a decision
or any other step of an administrative nature under this Act that affects the rights and
duties of another person, the Regulatory Board must—

(a) publish or otherwise make known the nature and effect thereof in a written,
printed or electronic manner to any affected persons and bodies in a manner
designed to ensure that they acquire full knowledge thereof; and

(b) comply with any applicable requirement of just administrative action,
including the furnishing of reasons for discretionary decisions imposed by,
under or by virtue of any law.

Repeal and amendment of laws

58. (1) Subjectto section 60, the laws mentioned in the Scheduleare hereby, repealed
to the extent set out in the third column of that Schedule.

(2) With effect from the date on which this Act comes into force, and in respect of
damages suffered by any person as a result of an act or omission of a registered auditor
committed on or after that date, the reference in section 1 of the Apportionment of
Damages Act, 1956 (Act No 34 of 1956), to “damage” must be construed as a reference
also to damage caused by a breach, by the registered auditor, of a term of a contract
concluded with the registered auditor.

Transitional provisions

59. (1) (a)From the date of commencementof this Act, the Regulatory Board must be
regarded as the successor to the Public Accountants’ and Auditors’ Board.

(b) In order to give effectto that succession—

(i) any board members of the Public Accountants’ and Auditors’ Board who
immediately prior to the commencement of this Act were members of that
Board, must be deemed to have been appointed members of the board of the
Regulatory Board for the remainder of the period for which they were
appointed as a board member under the Public Accountants’ and Auditors’
Act, 1991;

(i) all property which, immediatelybefore the date this Act comes into force, was
property of the Public Accountants’ and Auditors’ Board shall, by virtue of
this Act, without any assignment or other form of transfer or the need for any
consent, become on that date property of the Regulatory Board:;

(iii) all rights or obligations of the Public Accountants’ and Auditors’ Board,
whether contractual or otherwise, which were in existence immediately before
the date this Act comes into force and do not fall within paragraph (i) shall
become, on that date, rights or obligations of the Regulatory Board and, in
their application or construction, be treated for all purposes as if the Public
Accountants’ and Auditors’ Board and the Regulatory Board were the same
person in law; and

(iv) regarding anything done or falling to be done, or any other event occurring, on
or after the date this Act comes into force, any reference in an existing
document to the Public Accountants’and Auditors’ Board must be construed
as or, as the case may require, as including a reference to the Regulatory
Board;

(v) for the purposes only of section 197 of the Labour Relations Act 1995 (Act
No. 6 of 1995) the provisions of this subsection must be regarded as the
transfer of a business from the Public Accountants’ and Auditors’ Board to the
Regulatory Board.

(c) The Registrar of deeds concernedmust, at the request of the Regulatory Board and
on submission of the relevant title deeds and other documents, make the necessary
entries and endorsements in respect of his or her registers and other documents in order
to give effect to a transfer in terms of subsection (1).

(d) No transfer duty, stamp duty or other fees shall be payable in respect of such
transfer, entry or endorsement.

(2) Subject to subsection (3), any unfinished business of the Public Accountants’and
Auditors’ Board on the date this Act comes into force, which is dealt with by that Board
under a provision of the Public Accountants’and Auditors’ Act, 1991, and for which no
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corresponding provision appears in this Act, must be completed by that Board during the
period between that date and the commencement date.

(3) (a) Any proceedings in connection with an application for registration as
accountant and auditor still pending on the commencement date must, with effect from
that date, be deemed to be proceedings for registration as an auditor contemplated in this
Act and must further be administered, considered and completed by the Regulatory
Board.

(b)In the case of any such proceedings, and in the case of any new applications for
registration as an auditor received by the Regulatory Board, the requirements for
registration set out in section 15(2) and (4) of the Public Accountants’and Auditors’ Act,
1991, must despite the repeal of that Act and any inconsistency with a provision of this
Act, be deemed to be still applicable until a date notified by the Minister by notice in the
Gazette.

(4) The Education and Training Committee of the Public Accountants’and Auditors’
Board, as it existed immediately prior to the commencement date, is deemed to be a
committee established by the Regulatory Board under section 20 to determine the
requirements for the professional development and achievement of professional
competence.

(5) Any committee performing, immediately prior to the commencement date, an
investigating or disciplinary function under the Public Accountants’ and Auditors’ Act,
1991, remains validly constituted and must complete its functions after that date as if
this Act has not been passed.

(6) Any person who immediately prior to the commencement date was registered as
an accountant and auditor under the Public Accountants’ and Auditors’ Act, 1991, is
deemed to be registered as an auditor under this Act.

(7) Any training contract registered, any recognition of educational institutions or
recognition of training officersunder the Public Accountants’ and Auditors” Act, 1991,
is deemed to be a registration or recognition under this Act.

(8) (a) The Examination Regulations as contained in the Manual of Information:
Guidelines for Registered Accountants and Auditors, issued by the Public Accountants’
and Auditors’ Board as at the commencement date, must be deemed to have been
prescribed by the Regulatory Board in respect of registered auditors.

(b) The Disciplinary Regulations as contained in the said Manual (excluding
paragraphs 2.1 to 2.1.21, inclusive, thereof) must be deemed to have been prescribed by
the Regulatory Board.

(c) The Code of Professional Conduct as contained in the said Manual (including
paragraphs 1to 2.1.21, inclusive, of the Disciplinary Regulations) must be deemed to
have been prescribed by the Regulatory Board.

(d) The Circulars as contained in the said Manual must be deemed to have been issued
by the Regulatory Board.

(e)The Recognition Model as contained in the said Manual, must be deemed to have
been prescribed by the Regulatory Board.

(f) The auditing pronouncements issued by the Public Accountants’ and Auditors’
Board are, with effect from the commencement date, deemed to have been issued by the
Regulatory Board.

(9) Subject to the provisions of this Act, on and after the commencement date,
anything which was done under a provision of a law repealed by section 58 and which
could be done under a corresponding provision of this Act, is deemed to have been done
under that corresponding provision.

(10) A reference in any of the preceding subsections to the commencement date is a
reference to the date that subsection comes into force.

Short title and commencement

60. This Act is called the Auditing Profession Act, 2005 and comes into operation on
a date prescribed by the Minister by notice in the Gazette.
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SCHEDULE
LAWS REPEALED

No and year of Act

| Short title

Extent of repeal

Act 80 of 1991

Public Accountants’ and
Auditors” Act, 1991

The repeal of the whole.

Act 88 of 1996

Abolition of Restrictions on
the Jurisdiction of Courts Act,
1996

The repeal of section 107.
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MEMORANDUM ON THE OBJECTS OF THE
AUDITING PROFESSIONBILL, 2005

1. BACKGROUND OF BILL

1.1 The failures of numerous companies, both internationally and in South Africa,
have raised concerns regarding the independence and conduct of auditors. In light of
these failures, countries around the world have taken legislative action to introduce
stringent requirements for the conduct and discipline of auditors.

1.2 In South Africa the auditing profession is currently regulated under the Public
Accountants’and Auditors’ Act, 80 of 1991 (“PAAAct”). The need has arisen to replace
this Act and to improve the integrity of South Africa’s financial sector and financial
reporting by introducing a more comprehensive and modern legislative framework for
overseeing and regulating the auditing profession.

1.3 The Bill must be read together with the Companies Act Amendment Bill 2005.
The Companies Act Amendment Bill entrenches and safeguards the independence of
auditors within the corporate environment.

2. OBJECTSOFBILL

2.1 The Bill seeks to—

(a) contribute towards the protection of the public interest in the Republic of
South Africa in respect of audit services rendered by registered auditors;

(6) establish ajuristic person to be known as the Independent Regulatory Board
for Auditors that will be responsible for overseeing and regulating the auditing
profession;

(c) prescribe standards for auditor ethics in the promotion and maintenance of
internationally comparable standards of professional ethics by registered

auditors;

{d) prescribe standards for auditing in the development and maintenance of
internationallycomparable auditing standards in the Republic in a manner that
is responsive to the expectations of business, financial institutions and the
general public.

2.2 The Bill comprises of seven chapters and a schedule which seeks to repeal the
current “PAA Act”.

Chapter 1

This chapter sets out the objects of the Bill, its definitions and other interpretation
rules to be applied in the Act.

Chapter 2

This chapter is subdivided into seven parts, and addresses the establishment of an
Independent Regulatory Board. This Board replaces the Public Accountants and
Auditors Board “PAAB” which was set up in terms of the PAA Act. There are various
provisions which assign authority or responsibility to the Independent Regulatory Board
to regulate the audit profession.

Part 1: provides for the establishment of the Independent Regulatory Board for
Auditors as ajuristic person.

Part 2: deals with the functions of the Regulatory Board.

Part 3: assigns powers to the Regulatory Board, including the power to make rules and
to determine its own staff establishment and for the appointment of a chief executive
officer.

Part 4: deals with governance of the Regulatory Board through a Board. It provides for
the appointment of members, their term of office, disqualification and the like. Certain
duties and responsibilities of an accounting nature, in addition to those set out in the
Public Finance Management Act, are assigned to the Board.
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Part 5: provides for the establishment of various committees which will assist the
Regulatory board in the performance of its functions.

Part 6: sets out the funding and financial management of the Regulatory Board.

Part 7: National government is given oversight and executive authority, through the
Minister. The Minister has authority to appoint Ministerial representatives, to oversee
and issue directives to the Regulatory Board to undertake any function that will give
effect to the objects of the Bill and to investigate the affairs of or financial position of the
Regulatory Board.

Chapter 111
This chapter has 2 parts.

Part 1: provides for application procedures for accreditation of professional bodies,
prescribes requirements with which an applicant for accreditation must comply and
authorises the Regulatory Board to accept or cancel application for accreditation.

Part 2: deals with registration of individual auditors and firms and authorises the
Regulatory Board to cancel registration under circumstances set out in this Part.

Chapter IV

This chapter prescribes the practice of the auditing profession and liability of
registered auditors. It further imposes general obligation on registered auditors to report
on irregularities which they detect in performing their work.

Chapter v

The Regulatory Board is given authority to inspect or review the practice of a
registered auditors and to investigate charges of improper conduct. The disciplinary
committee is empowered to subpoena any person to give material information
concerning the subject of the hearing and to question witnesses.

Chapter VI

This chapter provides for the enforcement of the Bill through the creation of offence
provisions and a scale of penalties on conviction of such offence.

Chapter VII

This chapter sets out general provisions including the power of the Minister to make
regulations to give effect to the objects of the Bill; provides an indemnity in respect of
any act or omission performed in good faith under or by virtue of a provision in this Act,
unless that performance was grossly negligent; provides for effective transition from the
current Board in terms of the PAA Act to that established by this Bill.

3. ORGANISATIONSAND INSTITUTIONS CONSULTED

The following institutions and individuals commented on the Bill during the public
consultation process that took place from December 2004 to February 2005—
o ABASA;
e ACCA
e Accounting Standards Board
Association for Exploited Retirement & Medical Aid Fund Members
BDO Spencer Steward
Brait (M E King)
Bruce Stoble
CPASA
CR Follet-Smith
De Beers
Deloitte
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Dr Len Konar
Ernst & Young

Fazal Hasen-Bootha
Francois Groepe

GC Cloete & Associates
G L Paris

Grant Thornton

G T Zaaiman

Jannie Rossouw

JD Group

JM Conradie Registered Accountants and Auditors
KPMG

Moores Rowland

M R Ngaba

PAAB

Pieter Lombaard

PWC

SAICA

SAIGA

Selwyn Farber
SizweNtsaluba VSP Inc

e Willem Oppermann.

A number of additional institutions, such as the Departmentof Trade and Industry, the
Financial Services Board, the Banking Supervision Department of the South African
Reserve Bank, the Office of the Auditor-General, the South African Institute of
Chartered Accountants and the like, have also been consulted on the Bill.
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4. FINANCIAL IMPLICATIONSTO THE STATE

The Bill will have financial implications for the State as it provides for the partial
funding of the Independent Regulatory Board for Auditors by government. This is
necessary to enhance the independence of the Board.

5. CONSTITUTIONAL IMPLICATIONS
None.
6. PARLIAMENTARY PROCEDURE

6.1 The State Law Advisers and the National Treasury are of the opinion that this Bill
must be dealt with in accordance with the procedure prescribed by section 75 of the
Constitution since it contains no provision to which the procedure set out in section 74
or 76 of the Constitution applies.

6.2 The State Law Advisers are of the opinion that it is not necessary to refer this Bill
to the National House of Traditional Leaders in terms of section 18(1){(a) of the
Traditional Leadership and Governance Framework Act, 2003 (Act No. 41 of 2003),
since it does not contain provisions pertaining to customary law or customs of traditional
communities.





