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AIDS HELPLINE: 0800-0123-22 Prevention is the cure 
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GENERAL NOTICE 

NOTICE 58 OF 2005 

J 

INDEPENDENT COMMUNICATIONS AUTHORITY OF SOUTH AFRICA 

NOTICE OF INTENTION TO MAgE REGUZATIONS IN W P E a  TO FACETITIS 
JAWSING 

Wmested persons are herebyirmited to submit wnitteo mmments or wrhten rqrresentntions with 
regard to thepmposedn&ations,to bereceived by no later than l6hoOon 02 MaJph 24305 by 
post, hand delivezy or fscsimile transrms?m, * * XI fbr the attention of Ms Nomwyiso Batyi 
Wependent CommrmicatiOnS Anthody of sonth AiZca, Private Bag X10002, Marlboro, 2063; 
Block C, Pin Mill Farm, 164 Katheriae Street, Sandton; telephone (011) 321 8415, Facsirmle 
(011) 321 8536 or& obatyi@icasaorg.za/mnkouan&~asaom.za 
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‘‘Eeonomie Cost” meats, in resped of Facitifies Leasing by a FaciWes hvider, d!e sum 
of 

(a) 

(b) 

The incremmtal cost of the relevant facifhy or service; 

The relevant common costs aliocated to that fkility or service incEoding a 
competitive return on the capital empzoyed fir the purpose of snd 
provisioIt 

(4 is exclusively or predominant€y provided by a single or limited 
numb of snpplieq and 

(i) cmmt fkxdly, whetbea economically and / or teduicdy be 
mbsthkd m o h  to p r o v i d e  a &, or 

(b) is declared by the Authorityy a c h g  m ;accordance with claose 16.7 of these 
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''Fm%ties FrovideP means a provider of a telemmmum ationsenice who is qyired to 
lease faciliiies nndea the Tekconmumications Act. 

uLoeal Lcrop"means any wire, i d d i n g  wiring on the network side np to andiocfodiog 
the Terminal Cormection Point (excluding Wicing on the usex side of such Terarinal 
connedion Point), cable, antemta, mast or other tbkg used to connect users to the 
F;scilhies Rovidar's Iocalexchsmge. 

"Major Operator" means a Facilities Provider which 

(a) has at least 35% market share in tbe TelecoDnntmkations Market in which 
Loperates,unless it can show Wit does not have market power, 

0 control over Essential FaciWes; or 
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(ii) use of its position m the market 

"Shared Acresn means the leasing of tbe Eocal loop by a second network operator 
(SNO), as provided Gx m the Telecommunications Act, to provide sezvjces wfiile the 
Facilities provider conthmes to nse the same local loop to p d e  seavices to its 
customers 

Terminal Connection Pointn means any point or points aod associatd eqipmmt at 
signals are mmeyed to or h m  one or more items of customex premises ecruprment- 

Words d m these coidelines tbat are not defhd by these Guidehes bnk are d M  by 
the Tebsmmukahm Act shan have the mearcing given to thera by the 

1.2 
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2. 

2.1 

2.2 

2.3 

2.4 

APPLICATION OF FAcIL;fIIEs LEASING GUIDELINES 

(e) may be varied by the Admrityfiorn time to time, actiog m Bcc0TdSHw;e 
with cknse 16.7 or any other procednres p d e d  for in the 
TelecommnnicatiOns Act. 

(b) to prevent or delay parGes ii-ornneguhtiog or entaing into bilateral or 
xndtibd w b h  deal with matters other rhanthose addressed 
mhseGuidelines;or 

(c) to vaxyor restrid anyrights grautedto the second network operator d e r  
the TelecoIIIzmmications Act, mcJnding any right of d e  o f  Telkom 
fscilities fbr the pmpose of providing public switcM teleco - tio n 
servica. 

For de purposes of these Guidelines, the Antkority i kds  that the Tehmm-n 
Markets with r e g d  to Faditks Leasing am: 
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2-5 

2.6 

2-7 

2.8 

2.9 
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Madcets, 
- -  operator d- n fiom one or more ofthe Telecommnmcahon 

theAldh0rityW 

(a) A liceweds ShaFe of the relevant Tekmmmnnicaho - - n m i s a t l e a s t  
35%, or 

2.1.4 At the conchmion afthe process outhed m clauses 2.10.2 or 2.1Q.3 above, the 
Aldhoritymq,bdon itshlings, decbresuchlkensee to beaM.qjur 
Opa-aror m one or more T e k c o ~ c a t j o n  Markets. 
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3. 

3.1 

3.2 

3 -3 

3.4 

OBLIGATIONS OF FACKlTIES PROVIDER 

(a) shared accas io rhe local loop by the SNO as provided fix m the 
TelecommrmicationS Act; 

(d) transnission facilities connecting two or more local exchasges within a 
localexcbaogearea; 

rights ofway, way leaves of r;ervitudes,to the extent pedmissible noderth 
Major Operator’s rights, and subject to any other pmvisions or 
requiremerrtsoftheTe- - -nsAct;aUd 

space on or within poles, ducts, cable gays, manholes, hand holds and 
condaits owned or COnlroIted bytbe Major Operator, whexe such space 
exists and albwing -1For rwsona?k expansion by the Major Operator m 
de&mbbg space availabitity, as ~ e d b y ~ ~ 0 ~ .  

Any& that art: ancIllaty and necessary fbr the provision of the above 
S b d l d S O b p *  

(e) 

(f) 
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5.1 The teams aed conditions of aFac%tk Leasing Apxmemt must, m the opiuion ofthe 
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6. FACTJJTDB LXASING AGREEMENTS NOT TO p1RECLUDE RIGEIS 

(a) seek to pW or hstmte the exercise of any t&&dmy powers or 
pewmt aoy Person h m  seeking the exemise of statutoq powers; 

impose ;my penalty, obligation or disadvaatage on a Person for seeking the 
exerciseofatystahrtoIypow~; 

(b) 

(c) prohibit a Person h m  providiog a telecommmicahn service or &ility 
which that Person is JawINy abb to provide;  or 

hstmte the pvkion  of a tekconmmakahn setoice or h&ty by a 
Person which that Person is IawhDy able to provide. 

(d) 

6.2 Ahcdity acquired nndea a Fdities Leasiog Agreement may not be d f b r  any mlawlid 
purpO= 

6.3 AFacBies Aquimmayat  anytime reqaest tbat aFadities provider xmyanytermor 
OOTfditjDn of aFa&&s Leas+ Agreement. A Facilitip;s Proder may refipse that request 
but ifit does so this will be adisputeforthepnrposes of clause 16 of these Guidehe 8. 

7. REQ~TSPORPURTBERFACiLITIEs LFASXHGANDGOODFAlTE 
NEGOTIATIONS 

8. C0"UATION OF -SING OF FACIUTIES 

(ii) vismajoqor 

(iii) €iqd&ion, deregistratiOn or insolvency of one o f  the pameS to the 
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8 2  

8.3 

8.4 

9. 

9.1 

10. 

10.1 

REQUESTS FOR THE LEASING OF FACILITIES, TIME FOR SUPPLY AND 
QUALITY OF FA- 
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10.2 

10.3 

10.4 

10.5 

10.6 

11. 

11.1 

1 1 2  

12. 

12.1 

12.2 

12-3 

124 

IEPPICIENT PROVISIONING 

FACILITIES CHARGING STRUCJXJRE 
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12.5 

13. 

13.1 

13.2 

13.3 

FA- W I N G  CHARGE OBLIGATIONS FOR MAJOR OPERATORS 

13.2.1 

13.2.2 

13.2.3 

13.2.4 
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13.33 h y  other metbQdozogy detemnined by tbe Authority, m accordance with 
clanse 16.7, to reasomblydktthe costs to the N?pr Operator of the FssdiaI 
FiUdiikS. 

13.4 In calnihting FAC for Essential F d i t k  of a Major Operator m accordsnce with c b  
133.1: 
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14-2 

143 

15- 

15.1 

16, 

16.1 

16.2 

16.3 

16.4 

16.5 

16.6 

TRANSPARENCY OF AGREEMENTS 
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17. REPEAL 

17.1 Facilitia Leasing (3u.kIeb paMinhed m Notice 1259 of 2000, as sappkanented by 
the SuppJemmfay Faditks Leasing G\rhfelines published m Notice 1215 of 2002, are 
haebyfepealed 




