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GOVERNMENT NOTICE 

DEPARTMENT OF HEALTH 
No. 1513 17 October 2003 

TOBACCO  PRODUCTS  CONTROL  AMENDMENT  BILL, 2004 

The Minister of Health intends to table the Tobacco  Products Control Amendment 
Bill, 2004 in Parliament  next  year. 

Interested persons  are  invited to submit  any  substantiated  comments  or 
representations on the Tobacco  Products  Control  Amendment  Bill, 2004 to the 
Director-General of Health: Private Bag  X828,  Pretoria, 0001 (for the attention of the 
Director:  Health  Promotion),  within  one  month of the date of this  notice. 
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GENERAL EXPLANATORY NOTE: 

1 1 Words  in  bold  type in square brackets indicate omissions from existing 
enactments. 

- Words  underlined  with  a solid line indicate insertions in existing 
enactments. 

BILL 

To amend  the  Tobacco  Products  Control Act, 1993,’so as to  insert  definitions of ‘brand 
element’,  ‘composition’,  ‘distribute,’, ‘emission’, ‘manuf,acturer’,  ‘promotion’,  ‘public 
‘conveyance’  and j .  ‘vending  machine’;.  to  amend  definitions of ‘advertisement’, ‘package’, 
‘public  place’ and. ‘tobacco  product’;  to  provide  for  the  enforcement of national 
regulations; to prohibit  and  restrict sales  to and  by.minors.;  to  restrict  tobacco sales from 
vending  machines;  to  ‘prohibit  the’  tax-free  and  duty-free  sale of tobacco  products; to 
provide  measures  to  prevent illicit trade in tobacco products;  to  increase  the penalties; and 
to  provide  for  matters  incidental  thereto. 

BE IT ENACTED by the Parliament of the  Republic of South Africa, as  foliowx- 

Amendment of the  Preamble 

1. , The  Preamble  of the Tobacco  Products  Control  Act, 1993 (hereinafter  referred to as the 

3 

. ,  

“principal Act”), is hereby  amended  by  the  substitution for the Preamble of the following: . \  
I .  , 

“Preamble 

ACKNOWLEDGING  that  tobacco use- 

is  extremely  injurious  to  the  health of both smokers or non-smokers and ’ 

warrants, in the public  interest,  a  restrictive legislation; ” 

is  a  widely  accepted  practice  among  adults,  which  makes it inappropriate 
to ban completely; 
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REALISING that the association of smoking with social success, business 
advertisement and sporting prowess  through the use of advertising and promotion may 
have the  particularly  harmful  effect of encouraging  children and young  people to take yp 
smoking; 

CONSIDERING that the extent of the effects of smoking on health calls for 
strong action to deter people  from  taking  up’srnoking, -y young 

and to encourage existing smokers 
to give up smoking; and 

RESOLVING to align the health system with the democratic values of the 
Constitution I c c o  Control and to 
enhance  and  protect  the fundamental rights of citizens  by  discouraging the use,  promotion 
and advertising of  tobacco products in order to reduce the incidence of tobacco-related 
illness and death;”. 

Amendment of section 1 of Act 83 of 1993 

2. Section 1 of the Tobacco Products Control Act, 1993 (hereinafter referred to as the 
“principal Act”), is hereby amended by the - 

(a) substitution for  the definition of “advertisement” of the following definition: 

“ ‘advertisement’, in relation  to  any tobacco product means any drawn, still or 
moving picture, sign, symbol, hranhelement, other visual image or message or 
audible message aimed at the public and designed to promote or publicise a 
tobacco product or p-co prcdi~t 
or to  promote smoking behaviour [and  includes  the use in  any  advertisement 
or  promotion  aimed  at  the  public of a  tobacco  product  manufacturer’s 
company name  where  the  name  or  any  part of the  name  is  used as or is 
included  in  a  tobacco  product  trade  mark,] & 

af anghnd or size, and ‘advertise’ has  a corresponding 
meaning;”; 

. . .  

a .  

(b) insertion after the definition of “advertisement” of the following definitions: 

“ ‘-element’ indudes the t- 

le ccrlruar or patten&-- any . . .  

, a n y _ j l r a n d c x q r Q d u c t ; ” ;  

. .  or c- 
of .”‘ 

9 ,  
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of a tobxccqmduct b 

insertion after the definition of “employed” or “employment” of the following 
definitions: 

‘‘ ‘ m u  

m - !  

3 .  -, 
or 1s controlled bv the manufacturer or tlm2 

.7’* 
9 9  

substitution for the definition of ”package” of the following definition: 

, the c o n t a h x + ~ ~ p h d e  or wrapper in which tabu . .  
are -d or dlstrlbuted .39. $ 9  

insertion after the definition of “private dwelling” of the following definitions: 

_ .  

meaning;”; 

66 6 anv c 7  

trainJllds,w-bus QLWI 

boat, . .  
S.7’.  

9 ’  

- -  

substitution for the definition of ¶’public place” of the following definition: 

“ ‘public place’ means  any  indoor, [or] enclosed area which is 
open to the public or any  part of the  public,  and  includes  a  workplace  and  a  public 
conveyance a s - x d l a ~ x i ~ r n a y s  or .em%mxs 
to the w e ,  warkplace or , 

the insertion after the definition of “public place” of the following defidition: 

. 9’ . 

. .  
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(h) substitution for the definition of ”tobacco product” of the following definitions: 

(i) insertion after the definition of “trade mark” of the following definition: 

Amendment of section 2 of Act 83 of 1993 

3. Section 2 of the principal Act is hereby  amended  by- 

(a) by the substitution for subsection (2) of the following subsection: 

‘‘a -y by notice in the G-lt or It: 
. .  e .  . .  

StKiGt 

hazard.”; 

(b) the substitution for subsection (3) of the following subsection: 

(c) the substitution for subsection (4) of the following subsection: 

(d) the substitution for subsection (5 )  of the following subsection: 



’\ 
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(e) the substitution for subsection (6) of the following subsection: 

“a _ .  
ccmvev 

Tmm 

.ff, the substitution for subsection (7) of the following subsection: 

‘‘ljrl of 18 y e m A d l m t  be pemb3em 
99 

Amendment  of section 3 of Act 83 of 1993 

4. Section 3 of the principal Act ishereby amended by- 

(a) the substitution for the  heading of section 3 of the following heading: 

“Advertising,  sponsorship,  promotion 
and -1 information that is r eqJlirehin respect  of  [packages] the 
p a c k a g i n e o f  tobacco  products.”. 

the substitution for subsection (1) of the following subsection: 

. .  . 

fc) the insertion (After subsection (2) (c) of the following subsection: 

‘%a 1 any 
. .  

o1ect 
burwgxhlarshiporanr_othervehicleof any kuzd , . 9 9 .  

(dl the substitution for subsection (3) and subsection (4) of the following 
subsections: 
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0 (e) the insertion after subsection (5) of the following subsections: 
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Amendment of section 3A of Act 83 of 1993 

5. Section 3A of the  principal  Act is hereby  amended by the substitution for section 3A of 
the following section: 
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v not or may not he 

ds to ~ S S ~ S S  

v w1- 

ba v as out -”. 

Amendment of section 4 of Act 83 of 1993 

6. Section 4 of the principal Act is hereby  amended by- 

(a) the substitution for the heading of section 4 of the following heading: 

“4 Prohibition of sale of tobacco  products  to mdlg persons  under the 
age of [ 161 18 years.”. 

(b) the substitution for subsection (1) of the following subsection: 



\ .  
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. .  

“(1) No person  shall sell or supply  any tobacco product to any person 
under the age of [16] 18 years [, whether  for  his  personal  use or not].”. 

(c) . The insertion after subsection (1) of the followiag subsections: 

“(2) N c q p - e ~ L B y ~ ~ t o  s e l l  
. -’ 

,a‘ 

“(3) 1 . .  

- t d b ~ l - 8 v _ e a r s o l d ~ ’ ’  
. .  

. .  

, .  . .  
Amendment  of  section 5 of  Act 83 of 1993 

7. Section 5 of the principal Act  is  hereby amended by-’. 4 [ . .  

. (a) the substitution for the  heading of section (5) of the following heading: 

“ Restriction on [use  of  vending  machines] p e d k h m s  of f h e a a k d  . 
t o b a c c o ’ ?  

.(b) ” . the substitution’for subsection (1) 0f.th.e following subsection: 
I .  

“ (1) The sale of tobacco praducts~[from]  throughvending machines 
shall be restricted [ to  pIaces in.which purchases  from  such  machines  are 
inaccessible to persons  under  the  age of sixteen years] 

I I x x h b d 9 .  

. ,  

. .  
--v- 

(c) the substitution for subsection (2) of the following . ,  subsection: 

“(2) -uty- free 
dof 2 . .  

ikt .”. 

. (d) the deletion of subsection (3) 

Amendment  of  section  6  of  Act  83  of  1993 

‘ 8. Section 6 of the principal Act  is  hereby amended by- 

(a) ’ the substitution for subsection (1) of the following subsection: 

“(1) -- 
of a D r O V u o f t h i s Q r  anyrerrulations-]? be 

. .  I .  . .  . * . .  

. .  
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to achieve the cbpts  of thidct  . .  ” 

(b) . the deletion of subsection (2). 

(c) the substitution for subsection (3) of the following subsection: 

“(3) The Minister shall, not less than [three  months] 
before issuing any regulations under this Act, cause a draft of the regulation to 

be.publisheh in the Gazette, together with a notice declaring his m h a  intention 
to issue such  regulation  and  inviting  interested  persons  tb  furnish  him ether with 
any ,comments thereon or representations in connection therewith within a 
specified period.”. 

-~ 

. .  
- I  

Amendment of section 7 of Act.83, of 1993 

9. ’ Section 7 of the principal Act is hereby amended  by- 

(a) the substitution for subsection (1) of the following subsection: 

“(1) Any  person  who Contravenes- or fails to comply with 
any notice issued  in terms section 2(1) shall be  guilty of an offence and liable on 
conviction to a fine not exceeding [R200] l32QfBB or -to such penalties as  may 
be  determined h of a  any 7 

R 100 000 or s- 
vbe-. * -77 

(b) the substitution for subsection (2) of the following subsection: 

“(2) Any person who contravenes or fails to  comply  with  any 
provisions of sections 4 0 )  or 5 U o r  fails to comply with  any notice issued in 
terms section 4(1) shall be guilty of an offence  and  liable on conviction.to a fine 
not  exceeding [RlO 0001 R50 000 or such [imprisonment] p x d t k a s  may  be 

, determined S of a any 
a-fine~nmQ--, 150 000 or 
may be determined;”. 

(c) the substitution for subsection (3) of the following subsection: 

“(3) Any person who contravenes or fails to  comply  with the 
provisions of section 3,3A or 4A or any notice issued in terms of section 3, 3A 
or  4A  shall  be guilty of an offence and liable on conviction to  a fine not 
exceeding [ F U O O  000]R500OM_or to  such [imprisonment] p e n d t h a s  may  be 
determined any 

0 000 R 900 000 or s- 



, 
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(dl the insertion after subsection (3) of the following subsections: ’ 

10. Transitional  arrangements 

(1) Any  notice or regulation issued  by the Minister prior to the coming into 
operation of this  Act  shall  remain in force until  amended,  repealed or replaced by a  notice 
or regulation made by the Minister in terms of this Act. 

11. Short title and commencement 

(1) This Act  shall be called the Tobacco Products Control Amendment Act, 
2003, and comes into operation on a date to be fixed  by  the President by proclamation 

in the Gazette. 

(2) Different  dates may be fixed in respect of different  provisions of this Act. 



14 'No. 25601  GOVERNMENT  GAZETTE, 17 OCTOBER 2003 

fjiEiiiiGiikNDLiNi ON THE OBJECTS OF THE TOBACCO  PRODUCTS  CONTROL 
AMENDMENT BILL, 2003 

2.5 Clause 5 seeks  for  a  manufacturer,  importer  and  retailer to supply to the  Minister 
with  information  relating to the  tobacco  product and further  provides  for  the  Minister to- 
issue  regulations  relating to the type of information  as  well as the  format in which such 
information shall be submitted to the  Minister. 

2.6 Clause-6 seeks  to  increase  the  restriction  on  the  sale of a  tobacco  product to 
Children  under the age  of 16 years to under  the  age of 18 years to bring  the  legislation in 
line with  the  Constitution as well  as  the  international  Framework  Convention of Tobacco 
Control. . .  
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2.7 Clause 7 seeks  to  restrict  the  sale of tobacco  products  through  vending  machines 
and  seeks  to  prohibit  the  sale  of  tax-  and  duty-free  tobacco  products. 

4. FINANCIAL  IMPLICATIONS FOR THE  STATE 

There will be no negative  financial  implications for the'state. The positive  financial 
implications  that the Bill will have  for the State is that additional  revenue  will  be  generated 
through the prohibition of duty- and tax-free  sales of tobacco  products as well  as  the  fines 
imposed,for any  contravention of the tobacco  legislation. 
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5. IMPLICATIONS FOR THE  PROVINCES 

There  will  be  no  implications  as  a  result of the Bill  forthcoming to any of the 
provinces. 

6. IMPLICATIONS FOR  LOCAL  AUTHORITIES 

The Bill will have  an  impact  on  municipalities in that it seeks  a  municipality to 
implement and enforce the provisions of the  tobacco  legislation. To this  extent the 
functions  and  duties of officers  such  as  health  inspectors and port health officials already in 
the employ o f~a  municipality  will  be  extended to include  the  enforcement  of the tobacco 
legislation. 

7. CONSULTATIONS 

The Department  of  Health  consulted  apart  from  such  stakeholders  such as the 
tobacco  industry and British  American  Tobacco,  also  consulted  with the South  African 
Police Service,  Department of  Trade  and  Industry,  Department  of  Agriculture and Land 
Affairs,  Department of  Finance,  Department  of  Provincial  and  Local  Government, 
Department of.Justice and the Director of Public  Prosecutions. 

,? The  Director of Public  Prosecutions  ‘has  expressed  the  opinion that the  degree of 
some of the  fines  might  be  excessive  but it has been  decided to revisit  this  issue once the 
comment of the  public has also  been  received. 

The  Department of Local  and  Provincial  Government  has  further  indicated that as 
municipalities do have the capacity in enforcing  the  provisions  envisaged by the  Bill. 

The  Department of Trade  and  Industry  has  questioned  the  prohibition on the duty- 
and tax-free sale of tobacco  products,  but  the  Department of Health  is of the opinion  that 
there are no financial or legal considerations  which  justify  the  duty- and tax-free sale of 
tobacco products. 

8. PARLIAMENTARY  PROCEDURE 

The  State Law Advisers  and the Department  of  Health  are  of  the  opinion that the Bill 
must  be  dealt  with in accordance  with  Parliamentary  procedure  established  by section 
76(1) or (2) of the Constitution,  since it falls  within  the  functional  areas listed in Schedule 4 
to the Constitution,  namely  “Health  Services”  and  Municipal  health  services”. 
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