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GENERAL NOTICE 
ALGEMENE  KENNISGEWING 

1. 

2. 

3. 

4. 

NOTICE 1839 OF 2003 

MINISTRY FOR PROVINCIAL AND LOCAL GOVERNMENT 

LOCAL GOVERWENr: MUhJCIPAL, SYSTEMS AMEMDMENT RILL, 2003 

I, F'holisani Sydney Mufamadi, Minister for Provincial  and Local Government, in terms of 
section 154 of the Constitution,  hereby publish the Local Government: Municipal Systems 
Amendment  Bill, 2003, for  public comment. 

Comments  must  please  be submitted in writing to - 

The Director-General 
Attention:  Adv S Kholong 
Department of Provincial and Local Governmeat 
Private Bag X 804 
PRETORIA 
0001 

Comments  map also be faxed  to  facsimile  number (012) 323  3349 at the above address. 

Comments  must  be  received by no later  than 18 July 2003 

... - . 
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23June2003 

1 1 Words i n  bold type in square brackets indic2-te omlssicns from  existing 
enactments. 

-- Words clnderlined with a soiid iine indicate insertions in existing  enactments. 

To amend the Local Government: Municipal Systems Act, 2000, so as to  further 

regulate the assignment. sf additional functions  and  powers to municipalities, 

annual  performance reports by municipalities, and the establishment of municipal 

entities; and to provide for matters connected  therewith. 

f3E IT ENACTED by the  Parliament of the  Repubiic  of South Africa, as  follows:- 

~mendnaent af sec:Ion 3 sf Act 32 of 2008, as amended by section 35 of Act 51 of 

2QC2 
I .  Section 1 of the Local Go-mnment: Municipal Systems Act, 2000 (hereinafter 

rsferrsd io as the principai  Act), is hereby amer,ded by 

the insertion after the definition of “executive authority” of the  following  definition: 

“ ‘external service orovider’, m G m S  an e>cternal tnechanism referred to in section 

-_ 76 (b) which provides a muriciuai service  for a rnunic&x&&;”; 
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(c) the insertion  after  the  definition of “Minister” of the  following  definition: 

“’multi-iurisdicaional  service  utflitcr’ means  a  bodv  established in terms of section 

I 7  07. 

(d) the substitution  for the definition of “municipal  entity” of the  following  definition: 

‘‘ ‘municipal  entity’ means - 

(a) [a company  co-operative,  trust,  fund or any other  corporate  entity 

established in terms of any applicable  national  or  provincial  legislation 

and  which operates under the  ownership  control of one  or  more 

municipalities,  and  includes, in the case of a company under  such 

ownership  csntroi, any subsidiary ob that company] a private comDany 

referred to in section 94C (1) (a); 

(b) a  service ut i l i ty2 

IC) a  multi-jurisdictional  service utilihr;”; 

(e) the insertion  after  the  ciefinition of “municipal  entity” of the following  definition: 

‘“Municipal finance Management  Act’ means the Local  Government:  MuniciDal 

Finance  Manaaement  Act, 2003;”; 

(9 the insertion after 2he definition of “organ of state” of the  following  definition: 

“ ‘parent municipality’ - 

la) in relation to a  municioai  entity  which is a  orivate  comcanv  whollv  owned by 
a  sinqle  municioalitv,  means  the  municioalitv  which  whollv  owns the entitv; 

/b) in relation to a rnuriicioal entity  which is a  orivate  corvoanv  owned bv more 

than one municioalitv or bv one or more  municipalities  and  one or  more 

nztional or orovincial  oraans of state,  means  each rnunicirsalitv  which  has  an 

interest in the  comgany; 

IC) in relation to a municiRal entity  which is a  service  utilitv,  means  the 

municinalitv  which  established the entitv; or 

/dl in relation to a rnunicbai entitv  which is a multi-iurisdictianal  service  utilitv, 

means  each  rnunicipalitv  which is a party to the aqreement  establishinq  the 

service utilitvf’; 

(9) the aeleiion of the  definition of “ownership  control”; 
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(h) the  inserlion  after  the  definition of “prescribe”  of  the  following  definition: 

“‘private  company’ means  a  comDanv  referred to in sections 19 and 20 of the 

Companies  Act, 1973 (Act  No. 61 of ,1973) ;Iy; and 

(i) the  substitution  for  the  definition of “service  utility” of the  following  definition: 

“ ‘service  utility’ means [a  municipal  entity  established in terms of section 82 

(1) (c)] a bodv established in terms of section 94A (1) (bl;”. 

Substitution of section 9 of  Act 32 of 2000 

2. The  following  section is hereby  substituted  for  section 9 of the  principal  Act: 

“[Assignments  initiated  by  the  executive to municipalities  generally] 

Assiqnment of additional  functions  and  Dowers to municipalities by 

parliamentarv or provincial  Acts 

9. (1) A Cabinet  member  or  Deputy  Minister  initiating  the  assignment  of [a] 

an  additional  function or [a] power  by  way of [national  legislation] an Act  of 

Parliament to municipalities [generally] must,  before  the  draft  legislation  providing 

for the assignment is introduced in Parliament - 

(a)  consult  the  Minister,  the [national] Minister  of  Finance  and  organised  local 

government  representing local government  nationally; 

(b) consider  any  assessment  by the Financial  and  Fiscal  Commission in terms  of 

subsection (4); and 

(c) publish  the  draft  legislation in terms  of  section 154 (2) of the  Constitution. 

(2) An MEC initiating  the  assignment  of [a] an additional  function  or [a] 

power  by  way  of [provincial  legislation] a  Drovincial  Act to municipalities in the 

province [generally] must,  before  the  draft  legislation  providing  for  the  assignment 

is introduced in the  provincial  legislature - 

(a)  consult  the  National  Treasury,  the  MEC  responsible  for  finance in the 

province,  the MEC for  local  government in the  province  and orgatised local 

government  representing  local  government in the  province; 

(b) consider  any  assessment  by  the  Financial  and  Fiscal  Commission in terms of . 

subsection (4); and 

(c) publish  the  draft  legislation in terms  of  section 154 (2) of the Constitution. 
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[(3) The Cabinet member, Deputy  Minister  or MEC initiating the 
national  or  provincial  legislation  referred  to in subsections (1) and (2), must 

take  appropriate  steps  to  ensure  sufficient  funding,  and  capacity  building 

initiatives as may be needed, for the performance of the  assigned  function or 

power  by  the  municipalities  concerned  if - 
(a) the  assignment  imposes a duty on the  municipalities concerned; 

(b) that  duty  falls  outside the functional areas listed in Part 6 of Schedule 4 

or Part B of  Schedule 5 to  the  Constitution  or is not  incidental  to any of 

those  functional areas; and 

(c) the  performance of that duty  has  financial  implications  for the 

municipalities concerned.] 

(4) The  Cabinet  member,  Deputy  Minister  or  MEC  initiating  the  legislation 

referred to in  subsections (1) and (2), must  request the Financial  and  Fiscal 

Commission to make  an  assessment  of  the  financial  implications  of the legislation. 

(5) When  draft  leaislation  referred to in subsection (1) or (2) is introduced 

in Parliament  or  a  provincial  leaislature,  the  leaislation  must  be  accompanied by- 

la) a memorandum - 

JI) aivina  at  least  a  three  vear  proiection  of the financial  implications of 

that  function  or  Dower for  those  municiDalities; 

Jii) disclosina  anv  possible  financial  liabilities  or  risks  after the three  vear 

period;  and 
... 

(HI) indicatina  how  anv  additional  expenditure  bv  those  municipalities  will 

be  funded:  and 

(b)  the  assessment  of  the  Financial  and  Fiscal  Commission  referred to in 

subsection (42.”. 

Substitution of section 10 of  Act 32 of 2000 

3. The following  section is hereby  substituted for section 10 of the  principal  Act: 

“Assiqnment  of  additional  functions  and  powers  to  municipalities in terms  of 

leqislation or bv aareement 

10. If  an  additional  function  is  assianed to a municioalitv in terms  of  a  Dower 

contained in an Act of Parliament  or a wovincial Act,  or bv aareement in terms of 
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section 99 or 126 of the  Constitution,  the  orqan  of  state  assianinq the function  or 

power  must,  before  assianinq  the  function  or  power,  submit  to  the  Minister  and  the 

National  Treasurv a memorandum - 
la) aivina at  least  a  three vear  Droiection  of the  financial  implications  of  that 

function or  power  for the  municipalitv;  and 

/b) disclosina  anv  possible  financia!  liabilities  or  risks  after  the  three  vear  period; 

- and 

jc) indicatina  how  anv  additional  exDenditure bv the  municipalitv will be  funded.”. 

Insertion of section  10A  in  Act 32 of 2000 

4. The following section is hereby  inserted  after  section 10 of the principal Act: 

“Fundinq  and  caaacitv  buildinq 

10A. The Cabinet  member,  MEC  or  other orqan of  state  initiatina  an  assianment  of 

an  additional  function or  Dower to a municioalitv  or  municipalities in terms  of  section 
9 or 10 must  take  approDriateLsteps  to  ensure  sufficient  fundina,  and  capacitv 

buildinq  initiatives as  mav  be  needed,  for  the  performance  of  the  assianed  function 

or  power  bv the municipalitv  or  municipalities if - 

la) the  assiqnment  of  the  function or  power  imposes  a  dutv  on  the  municipalitv 

or  municipalities; 

fb)  that  dutv  falls  outside  the  functional  areas  listed in Part 6 of  Schedule 4 or 

Part B of Schedule 5 to the  Constitution or is not  incidental to any  of  those 

functional  areas;  and 

jc) the  performance  of that dutv has financial  imolications  for the municipalitv.”. 

Insertion of sections  21A  and 218 in Act 32 of 2000 

5. The  following  sections  are  hereby  inserted in  the principal Act, after  section 21 : 

“Documents  to  be  made  Dublic 

21A. (1) All  documents  that  must be made  public  bv  a  municipalitv in terms of 

this Act, the  Municipal  Finance  Manaqement  Act  or  other  aDDlicable  leaislation  must 

be  conveved to the  local  communitv  as  follows: 

/a)  bv  displavina  the  document - 

jl) on  the  municipalitv’s  official  website  referred to in section 21 B; and 

Oi) bv  wav  of printed  copies  at  the municbalitv’s head  and  branch offices 

and  libraries:  and 

03-007676--8 



jb) bv  notifvina  the local communitv in accordance  with  section 21 of the  place, 

includina the website  address,  where  detailed  particulars  concernina  the 

document  can be obtained. 

12) If appropriate.  anv  notification in terms of subsection (1) (b) must 

invite  the  local  cornmunitv to submit  written  comments  or  representations to the 

rnunicipalitv in respect  of the relevant  document. 

Official  website 

216. (1) Each  municipalitv  must - 

{a) establish its own  website;  and 

/b)  place  on  that  website  information  reaardina  the  municiDalitv as  mav be 

required or prescribed in terms  of this Act,  the  Municioal  Finance 

Manaaement  Act or anv  other  leaislation  applicable to municipalities. 

12) If  a  municioalitv  for  aood  reason  cannot  complv  with  subsection (1) 

la), it mav displav  the  information  referred to in subsection (1) (b)  on  a  website 

determined or sponsored  bv  the  Department of Provincial  and  Local  Government  or 

the National  Treasurv. 

431 The municipal  manaaer  must  maintain  and  reauiarlv  uDdate the 

municioalitv's  official  website.". 

Substitution of section 46 of Act 32 of 2000 

6. The following  section is hereby  substituted  for  section 46 of the  principal  Act: 

"Annual  Performance  reDorts 

46. (1) A  municipalitv  must  preDare  for  each  financial  year a performance 

report reflectina - 

la) the  performance  of  the  municipalitv  and  of  each  service  provider  durina  that 

financial vear; 

Jb) a  comparison  of those performances  with  taraets  of  and  performances in the 

previous  financial  vear; 

Jc) the development and service  detiverv  priorities  and  the  performance  taraets 

set  bv  the  municipalitv  for  the  next  financial  vear;  and 
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Id) measures  that  were  taken to improve  performance. 

(2) An annual  performance  report  must  form  part  of  the  municipalitv’s 

annual  report  referred to  in section 114 of the  Municipal  Finance  Manaqement  Act.”. 

Amendment  of  section 55 of  Act 32 of 2000 

7. Section  55 of the  principal Act is hereby  amended - 

(a)  by the  substitution  for  paragraph  (c)  of  subsection (2) of the  following  paragraph: 

“(c)  proper  and  diligent  compliance  with [applicable  municipal  finance 

management  legislation] the Municipal  Finance  Manaaement  Act  and anv 

reaulations  made  under  that Act.”;  and 

by the addition of the following  subsection: 

(a) if a  municipal  manaaer  has  a  reasonable  susDicion that a 

provision of the  Code  of  Conduct  contained in Schedule 1 has been breached, the 

municipal  manaaer  must  report  the  alleaed  breach to the  speaker  of  the  council and 

the MEC for local aovernment  concerned. 

/b)  Any  action taken aaainst  a  municipal  manaaer  because  of  that  municipal 

manaaer’s  comDliance  with  paraaraph  (a), is an  unfair  labour  practice  for  the 

purposes  of  the  Labour  Relations  Act, 1995 (Act No. 66 of 19951.”. 

Amendment of section 57 of Act 32 of 2000 

Section 57 of  the  principal Act is hereby  amended - 
by the  substitution  for  paragraph (a)  of  subsection (2) of the following  paragraph: 

“(a)  be  concluded  within  a  reasonable  time  after  a  person  has  been  appointed as 

the  municipal  manager or as  a  manager  directly  accountable to the  municipal 

manager,  and  thereafter,  within  one  month [after] before the beginning of the 

financial  year  of the municipality;”;  and 

by the  insertion  after  subsection (4) of the  following  subsections: 

“(4A)  The  provisions  of  the  Municipal  Finance  Manaaement  Act conferrinq 

responsibilities  on  an  accountina officer,  must be  reqarded  as  formina Dart of  the 

performance  aareement  of  a  municipal  manaaer.  ComDliance  with these Drovisions 
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(4B)  Bonuses  based  on  performance mav be granted to a  municipal 

manaaer  or a manaaer  directlv  accountable  to  the  municiDal  manaQer  onlv after an 

assessment of - 

la) the official’s  Derformance  aaainst the audit  report  on  the  financial  statements 

and  the  audit reDort  on the  performance  audit  performed in terms  of  section 

45 (b);  and 

/b)  the  council’s  response to those  audit  reports.”. 

Repeal of section 58 of Act  32 of 2000 

9. Section 58 of the  principal  Act is hereby  repealed. 

Amendment of section 74 of Act  32 of 2000 

IO. Section 74 of  the  principal  Act  is  hereby  amended  by the substitution  for  subsection 

(1) of the  following  subsection: 

“(1) A  municipal  council  must  adopt  and  implement  a tariff policy  on  the 

levying of fees  for  municipal  services  provided by the  municipality  itself  or  by way of 

service  delivery  agreements,  and  which  complies  with the provisions  of  this  Act, the 
MuniciDal  Finance  Manaaement  Act  and  anv  reaulations  made  under  that  Act,  and 

[with] any  other  applicable  legislation.”. 

Amendment of section 78 of Act  32 of 2000 

11. Section 78 of the  principal  Act is hereby  amended - 

(a) by  the  substitution for subsection (3) of the  following  subsection: 

“(3) If a  municipality  decides in terms  of  subsection  (2)(b) to explore  the 

possibility of providing  the  municipal’  service  through  an  external  mechanism it 

must - 

(a) give  notice to the  local  community of its  intention to explore  the  provision  of 

the  service  through  an  external  mechanism; [and] 

(b) assess  the  different  service  delivery  options in terms of section  76(b),  taking 

into  account - 
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(i) the  direct  and  indirect  costs  and  benefits  associated  with the project, 

including  the  expected effect of  any service  delivery  mechanism  on 

the  environment  and  on  human  health,  well-being  and  safety; 

(ii) the capacity  and  potential  future  capacity  of  prospective  service 

providers to furnish  the  skills,  expertise  and  resources  necessary  for 

the  provision  of  the  service; 

(iii)  the  views of the  local  community; 

(iv)  the likely impact  on  development  and  employment  patterns in the 
I 

municipality;  and 

(v) the  views  of  organised  labour; and 
IC) conduct or commission  a  feasibilitv  studv  which  must  include - 

li) a clear  identification of the  municipal  service  for  which  the  municiDalitv 

intends to consider  an  external  mechanism; 

Jii) an  indication of the  number  of  vears  for  which  the  provision of the 

municipal  service  throuah  an  external  mechanism  miaht  be 

considered; 

Jiii) the  proiected  outputs  the  provision of the  municipal  service  throuah an 

external  mechanism  miaht  be  expected to produce; 

Jiv) the  proiected  impact  on the municipalitv’s  staff,  assets  and  liabilities; 

(VI the  proiected  impact  on  the  municipalitv’s  intearated  develoDment 

&; 

(vi) the  proiected  impact  on the municipalitv’s  future  budaets,  for  each 

vear  for  which  an  external  mechanism  mioht be used, includinq 

impacts  on  revenue,  expenditure,  borrowina  and  debt; 

Ivii) the  proiected imDact on the municipalitv  and its residents  and 

customers,  includinq  impacts  on  tariffs,  arants,  dividends,  subsidies 

and  service  delivery; 

lviii) a  comparison of the  advantaaes and disadvantaaes of internal 

mechanisms,  aaainst  the  various  kinds  of  external  mechanisms  that 

mav be used  for the provision of the municipal service; 

Jix)  the  strateaic  and  operational  costs and benefits  of  an  external 

mechanism in terms  of  the  municiDalitv’s  strateaic  obiectives; 

Ix) an  assessment  as to the  extent to which the provision  of the municipal 

service  throuah  an  external  mechanism  will - 

aa ) lsrovide  value  for  money; 
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/bbl address  the  needs  of  the poor; 

[cd be  affordable  for  the  municipalitv  and  residents:  and 

[dd)  transfer  appropriate  technical,  operational and financial  risk; 

and 
lxi) an assessment  of  the  municipalitv’s  capacitv to effectivelv  monitor  the 

provision of the municipal  service  throuah  an  external  mechanism  and 

to enforce  the  service  deliverv  aareement.”;  and 

(b) the  addition of the following  subsection: 

“(6) The national  aovernment  or  relevant  provincial  aovernment  mav  assist 

municipalities in carrvinq  out  a  feasibilitv  studv  referred to in subsection (3) (c), or in 

preparinq  service  deliverv  aareements.”. 

Substitution of section 80 of  Act 32 of 2000 

12. The  following  section is hereby  substituted  for  section 80 of the  principal Act: 

“Provision of services  through  service  delivery  agreements  with  external 

mechanisms 

80. (1) If  a  municipality  decides  to  provide  a  service  through  a  service 

delivery  agreement in terms of section  76(b)  with - 

(a) a  municipal  entity  another  municipality [or a  national or provinciai  organ 

of state], it may negotiate  and  enter  into  such  an  agreement  with  the 

relevant  municipal  entity  municipality [or  organ  of  state] without  applying 

Part 3 of this  Chapter; 

@A) a  national or provincial  oraan  of  state, it mav,  subiect to subsections (3), (4) 

and ( 3 ,  enter  into  such  an  aareement  with  the  relevant  oraan  of  state  without 

applvina  Part 3 of this Chapter;  or 

(b)  any institution or entity,  or  any  person  juristic  or  natural, not mentioned in 

paragraph (a)  or (aAl, it must  apply Part 3 of this  Chapter  before  entering 

into  such  an  agreement  with  any  such  institution,  entity  or  person. 

(2) Before  a  municipality  enters  into  a  service  delivery  agreement [for  a 

basic  municipal  service] with  an  external  service  provider it must  establish  a 

[mechanism  and] programme  for  community  consultation  and  information 

disseminatior!  regarding  the  appointment  of the external  service  Drovider  and  the 
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content of tne  service  delivery  agreement.  Tne  content of a  service  delivery 

agreement  must  be  communicated  to  the  local  community  through  the  media. 

(3) If a municipalitv  identifies  a  national or provincial  orqan of state  as the 

preferred option,  the  service  deliverv  aareement  with  the  oraan  of  state  mav  be 

neqotiated  onlv  after  securinq  the amovals of - 

(a) the  Minister; 

Jb) the Minister of Finance; 

IC) the  executive  authoritv  resoonsible  for  the  oraan of state in terms of the 

Public  Finance  Manaqement  Act, 1999 (Act No. 1 of 1999). 

14) Before such approvals  mav  be  qiven,  the  oraan  of  state  must  conduct 

or commission  a  feasibilitv  studv  containinq - 

lal an  assessment on the  impact  on the budaet  of  the  oraan of state,  and  on its 

assets,  liabilities  and  staff  exoenditure,  for  each of the  financial  vears  that it 

intends to serve  as  an  external  service  orovider; 

/bl an  assessment on whether the number  of  staff  will  have  to  increase to 

enable the oraan  of  state to be  an external  service  Drovider,  and  whether  any 

staff  from  the  apoointinq  municipalitv  will  be  transferred or seconded  to or 

from the  oraan  of  state; 

,IC) an  assessment  on  the  abilitv of the oraan  of  state  to  absorb  any 

commitments,  liabilities or emplovees  involved, if and  when  the amointment 

ends:  and 

/d)  anv  other  relevant  information  as mav be  prescribed. 

15) No national or  provincial  oraan of state  rnav  acceot  an  apoointment to 

provide  a  municipal  service on  behalf  of  a  municioalitv  unless - 

la) it is leqallv  entitled to provide  that  service  and  has the aoprovals  referred to 

in subsection (3); 

[b) the  provision of the service will not  encroach on the aeoaraphical, functional 

or institutional  intearitv of the  local  sphere of  aovernment; 

IC) the  commitments  undertaken  bv  the owan of  state in connection  with  the 

amointment can  be  met in terms of its  approved  budqet;  and 

Jd) the  orqan  of  state  determines  that it can  absorb  any  commitments,  liabilities 

or  emolovees  involved,  if  and  when  the amointment ends.”. 
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Insertion of section 80A in Act 32 of 2000 

13. The following  section is hereby  inserted  in the principal  Act,  after  section 80: 

"Service  deliverv  aareements 

80A. (1) Anv  armointment  of  an  external  service  Drovider  must  be bv wav  of a 

written  service  deliverv  aareement  between  the  municiDalitv  and  the  external 

service  provider stiwlatina the  terms  and  conditions  of  the  aooointment. 

12) A  service  deliverv  aqreement in terms  of  subsection (1) must- 

la) set  out  the  term  of  the amointment of the  external  service  Drovider; 

/b) identifv swcific  outwts for  each  vear of the  aqreement; 

IC) establish  service  deliverv  indicators,  and aDDroDriate  svstems for  monitoring 

and  reDortina  on  these  indicators; 

(d)  make  Drovision  for  the  circumstances  under  which  the  aareement  mav  be 

terminated,  and  for  other  remedial  action, if outputs,  Derformance criteria or 

other  terms  and  conditions  are  not  met; 

(e)  Drovide  for  a  performance  review  within  three  months  after  the end of each 

municioal  financial  vear,  and  for  a  mid-vear  Derformance  review  within  one 

month  after  the  end  of  the  first  six  months of each municbal financial vear; 

cn assure  that  the  municipalitv and the  external  service  provider  are  able to 
establish  and  maintain  effective  financial  manaaement  svstems  relatina to 

the  orovision  of  the  municiDal  service; 

la) bind the  external  service Drovider to furnish  the  municiDalitv  with all 
information  available to the  external  service  provider  which  the  municiDality 

needs to complv  with this Act and  the MuniciDal  Finance  Manaaement Act; 

/h) rewire accountina  on  a  monthlv  basis to the  municioalitv  for - 
Ji) anv  fees  collected  for  the  provision of the  service; 

liil anv  monev  collected bv the service  provider  for  or  on  behalf  of  the 

municipalitv; 

jiii) anv  expenditure  bv  or  claim  aqainst  the  service  provider  for  which  the 

municipalitv  is or  mav be  liable; 

jiv) anv  funds  transferred bv the  municipalitv to the  external  service 

provider,  includina  funds  referred to in section 81 (2) (b);  and 

fv) anv  assets  transferred  or  made  available  bv  the  municipalitv to the 

external  service rsrovider; and 
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li, establish  clear  channels  of  communication  and  mechanisms to resolve 

disputes  between  the  municipalitv  and  the  external  service  provider; Li, provide  for  the  riqhts  and  obliaations  of  the  parties,  and  the  distribution  of 
assets  and  liabilities.  when the aareement is terminated; and 

/k) reaulate  anv  other  matters that mav be  prescribed. 

13) When  a  municipalitv  enters into a  service  deliverv  aareement  with  an 

external  service  provider , a CORY of the  aareement  must be submitted to - 
la) the  Auditor-General,  the  Department  of  Provincial  and  Local  Government,  the 

National  Treasurv and anv  relevant  national  or  provincial  deoartment  as  mav 

be  prescribed;  and 

ib) the  South  African  Revenue  Service,  where the aareement  has tax 

imolications,  assians  tax-related  resDonsibilities to a  municioalitv,  or  imposes 

actual  or  potential  tax-related  liabilities  on  the  municipality.”. 

Amendment  of  section  81 of Act 32 of 2000 

14. Section 81 of  the  principal  Act is hereby  amended - 

(a) by the substitution  for  subparagraph (v) of  paragraph  (a)  of  subsection (2) of the 

following  subparagraph: 

“(v)  managing its own accounting,  financial  management,  budgeting,  investment 

and  borrowing  activities  within  a  framework  of  transparency,  accountability, 

reporting  and  financial  control  determined  by the municipality,  subject to 

[applicable  municipal  finance  management  legislation] the Municipal 

Finance  Manaqement  Act and anv  reaulations  made  under  that  Act;”; and 

(b)  by the insertion  after  paragraph (b)  of  subsection (2) of the  following  paragraph: 

‘‘/bA)  must  ensure that the aareement  Drovides  for  a  dispute-resolution  mechanism 

to settle  disputes  between  the  municipalitv  and  the  service  provider;”. 

Insertion  of  section  81A  in  Act 32 of 2000 

15. The  following  section is hereby  inserted in the principal  Act,  after  section 81: 

“Manaaement of service  deliverv  aareements 

81A. The  municipal  manaaer  of  a  municipalitv  must - 

la) ensure  that  a  service  deliverv  aareement is Droperlv  enforced; 
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jb) monitor  on  a  monthlv  basis  the  Derformance  of  the  external  service  Drovider 

under  the aareement; 

(c)  establish caDacitv  in the  municipalitv’s  administration - 
(i) to assist the municbal manaaer in carrvina  out  the  duties  set  out  in 

paraaraDhs (al and  (b);  and 

jii) to oversee  the  dav-to-dav  manaaement of the aareement; 

Id) reaularlv  report to the municbal council  on the manaaement  of  the 

aareement  and  the  Derformance of the  external  service Drovider; and 

le) make all service  deliverv  aareements  available to the Dublic.”. 

Repeal  of  section 82 of Act 32 of 2000 

16. Section 82 of the principal Act is hereby  repealed. 

Amendment  of  section  83 of Act  32 of 2000 

17. Section 83 of the  principal  Act is hereby  amended by the  substitution  for  subsection 

(1) of the following  subsection: 

“(I)  If a  municipality  decides to provide  a  municipal  service  through  a 

service  delivery  agreement  with  a  person  referred to in section 80 (1) (b), it must 

select the service  provider  through  selection  processes  which - 

are  competitive,  fair,  transparent  and  cost-effective;] comDlv with 

ChaDter 10 of the  MuniciDal  Finance  Manaaement  Act; 

allow  all  prospective  service  providers to have  equal  and  simultaneous 

access to information  relevant to the  bidding  process; 

minimise  the  possibility  of  fraud  and  corruption; 

make  the  municipality  accountable  to  the local community  about  progress 

with  selecting  a  service  provider,  and the reasons  for  any  decision in this 

regard;  and 

takes  into  account  the  need to promote the empowerment of small  and 

emerging  enterprises.”. 

Substitution of heading to Part 4 of  Chapter 8 of  Act 32 of 2000 

18. The  foliowing  heading is hereby  substituted  for  the  heading to Part 4 of  Chapter 8 of 

the  principal Act: 
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“Part 4: Internal  municipal  service  districts”. 

Insertion of Part 4A in  Chapter 8 of Act 32 of 2000 

19. The  following  Part is hereby  inserted in the principal  Act,  after  section 86: 

“Part 4A: Requlations  and widelines 

Requlations and auidelines 

86A. (1) The  Minister  mav  for  the  purposes of this Chapter  make  reaulations  or 

issue  auidelines in accordance  with  section 120 to provide  for or reaulate the 

followina  matters: 

la) The  preparation,  adoption  and  implementation  of  a  municioal  tariff  Dolicv; 

fb)  the  subsidisation of tariffs for poor households  throuah - 
j I) cross-subsidisation  within  and  between  services; 

fii) equitable  share  allocations to municipalities;  and 

liii) national  and  provincial  arants to municipalities; 

IC) limits  on  tariff  increases; 

jd) criteria to be  taken  into  account bv municipalities  when  imoosina  surcharaes 

on tariffs for  services  and  determininq  the  duration  thereof; 

le) incentives  and  penalties to encouraae - 

Ji) the  economical,  efficient  and  effective use of resources  when 

providinq services; 

(ii) the  recvclina of  waste;  and 

aii) other  environmental  objectives; 

criteria to be  taken into account  bv  municipalities  when  assessina  ootions for 
the  provision of a municipal service; 

la) measures  aaainst  malpractice in selectina and apoointinq  service Droviders, 
includina  measures  aaainst  the  stripoina  of  municipal  assets; 

Jh) mechanisms  and  procedures  for the co-ordination  and  intearation of sectoral 

reauirements in terms  of  leaislation  with  the  orovisions  of  this  ChaDter. and 
the  manner in which  municipalities  must  complv  with  these; 

Ji) standard  draft  service  deliverv  aareements; 

Ji) performance  auarantees  bv  service  providers; and 
(k)  anv  other  matter  that  would  facilitate - 

li) the effective  and efficient provision  of  municipal  services:  or 

lii) the application  of  this  Chapter. 
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l2) The Minister mav  make  requlations  and  issue  quidelines  contemplated in 

paraaraphs (a), (b), [c), (d)  and (e) of subsection (1 ) onlv  after  consultinq  the  Minister 

of Finance. 

J3) When  makina  reaulations or issuinq  auidelines in terms  of  section 120 to 

provide for  or to reaulate  the  matters  mentioned in subsection (1 ), the Minister  must - 

la) take into  account  the  capacitv  of  municipalities to comolv  with  those  matters; 

- and 
j b) differentiate  between  different  kinds  of  municipalities  accordina  to  their 

resDective  capacities.". 

Insertion of heading  and  sections 86BY86C, 86D,  86E,  86F,  86G,  86H,  861,86J  and 

86K in Act 32 of 2000 

20. The following  heading  and  sections  are  hereby  inserted  in  the  principal  Act,  after 

section 86A: 

"CHAPTER 8A 

MUNICIPAL  ENTITIES 

Permitted  kinds of municipal  entities 

86B. (1) There  are  the  followina  kinds of  municipal  entities: 

la) a private companv  established - 

ji) bv  one or more  municipalities in terms  of  Part 1 ; or 

Jiil in which  one or  more municbalities have  acquired  or hold an  interest 

in terms  of  Part 1 ; 
/b)  a  service  utilitv  established bv a  municipalitv in terms  of  Part 2; and 

Jc) a  multi-jurisdictional  service  utilitv  established bv two or  more  municipalities 

in terms  of  Part 3. 

/2) No municipalitv  mav  establish,  or  participate in the  establishment of, 
or acquire or hold an  interest  in,  a  corporate  bodv of whatever  nature,  includinq  a 

trust, except - 

la) a  private  companv  referred  to in subsection (1) (a); 

/b) a  service  utility  referred  to in subsection (1) (b); 

jc) a  multi-jurisdictional  service  utility  referred to in subsection (1) (c);  or 
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Id) a  fund  for  the  benefit of its emplovees in terms of leaislation requlatinq 

pensions or medical  aid  schemes. 

13) Subsection (2) does not aDpIv to listed corrJorate  securities  acquired 

bv  a  municipalitv  in  accordance  with  the  investment  framework  envisaqed in section 

13 of the  Municioal  Finance fvlanaaement  Act. 

- Part I :  private  companies 

Establishment  and  acauisition of private  companies 

86C. (1)  A municipalitv  may,  subiect to subsection (21 - 
la) establish or participate in the  establishment  of  a  private  companv  in 

accordance  with the Companies  Act,  1973  (Act No. 61 of 1973); or 

Jb) acquire or hold an  'interest in a  drivate  comoanv in accordance  with  the 

Companies  Act,  1973. 

12) A  municipalitv  mav  onlv  acquire  or hold an interest in a private 

companv in terms of subsection (I) (a)  or  (b) if the other  interests  are held bv- 

la) another  municipalitv; or: 

ib) a  national or  Drovincial  orqan of state. 

13) If a  municipalitv  establishes  or  acquires, or  acquires  or holds an 

interest  in,  a  private  companv in terms  of  subsection  (1). it must  complv with the 

Companies  Act,  1973  (Act Nao. 61 of 19731, and  anv  other  leaislation reaulatinq 

companies, but in the  event 01 anv  conflict  between that Act or such leaislation and 

a  provision  of  this  Act, the Drovision  of this  Act  prevails. 

Leaal  status of private  comganies  established by municipalities or in which 

municipalities hold interests 

86D. (1 ) A  private  comparly  referred to in section 86C (1) - 

fa) is a  municipal  entitv - 

Ii) if it is whollv  owned  bv  a  municipality; 

lii) if onllv municipalities  have  interests in the companv;  or 

jiii) if one  or  more  rrlunicipalities  and  one or  more national or provincial 

oraans of state  have  interests in the company  and  such  orQans  of 
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state  do  not  have  ownership  control in the  comDanv  within  the 

meaninq  of  Public  Finance  Manaqement  Act,  1999  (Act No. 1  of 

1  999): or 

jb) is a  public  entitv to which the Public  Finance  Manaqement  Act,  1999,  applies 

if ownership  control in the companv,  within  the  meanina  of  that  Act, is held  bv 

a  national or provincial  orqan of state. 

12) A  private  companv  which is a  municipal  entitv - 
la) must restrict its activities to the DurDose  for which. it is used  bv  its  Darent 

municioalitv in terms  of  section 86E (1) (a):  and 

jb) has  no caoacitv to Derform  anv  activitv  which  falls  outside  the  competence  of 

its Darent municipalitL 

Conditions  Precedent for 'establishinq  or  acquirinq  interests in private 

comoanies 

86E. (1) A  municiDalitw  mav establish or acwire an interest in a Drivate 

comDanv in terms  of  section 86C (1)  (a)  or  (b)  onlv - 

la) for the purpose  of  ultilisinq  the  comDanv  as  a  mechanism to assist it  in the 

performance of  anv cbf its functions; 

jb) if  the municiDaliW  car)  demonstrate - 

li) that  there is a  need  to  perform  that  function in accordance  with 

business  practices in order to achieve  the  strateqic  obiectives of the 

municipalitv miore effectivelv;  and 

jii) that  the coi-npanv  would be of  economic  benefit to the  local 

communitv; and 

IC) if  anv  other condition:; that mav be  prescribed  have  been  complied  with. 

121 If a  municioalitv  establishes or acquires  an  interest in a  Drivate 

companv  for the purpose  of  usina  that  companv  as a mechanism to orovide  a 

municipal  service,  Chapter 8; must  also be complied  with. 

~- ~ ~~~ ~ 

Conditions  Precedent  for  co-ownina of private  companies 

86F. If two or  more  municinalities in terms  of  section 86C (1)  (a)  or  (b) intend to 

establish  a  Drivate  comDanv  or  to  acquire interests in the  same  private  company, 

each of those  municipalities  \must - 
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la) complv  with  section 86E; 

jb) consider  and  decide  on  proposals  for  shared  control  of  the  companv;  and 

jc) consider  cash  flow  Iwoiections of the  companv’s  proposed  oDerations  for  at 

least three  financial  vears. 

DisDosal of companies  and  eauitv  interests  in  companies 

86G. A municipalitv  mav  transfer  ownership or otherwise  dispose  of - 
la) a  whollv  owned  private  companv,  subiect to section 14 of the MuniciDal 

Finance  Manaqement  Act:  or 

jb) an  interest in a  private comDanv - 

jl, subiect to section 14 of the Municipal  Finance  Manaaement Act: and 

Jll) Drovided  that  the  transfer  or  disposal  would  not  result in an 

infrinaement  of  section 86C (2) bv another  municiDalitv  which  holds 

an  interest in the comDany. 

- Part 2: Service  utilities 
Establishment 

86H. (1) A municioalitv  mav  pass  a  bv-law  establishina  a  service  utilitv. 

12) The  bv-law  establishinq  a  service  utilitv  must - 

la) state  the  obiect  for  which  the  service  utilitv is established; 

jb) confer Dowers and  functions  on  the  service  utilitv  necessarv  for  the 

attainment  of  such  obiect; 

IC) Drovide  for  a  board of directors  to  manaqe  the  service  utilitv,  includina  for - 

li) the aDpointrn1ent  of directors, the fillina  of  vacancies  and  the 

reolacement  and  recall  of  directors  bv  the  parent  municiDalitv; 

Di) the number of directors to be  appointed; 

Jiii) the terms and conditions  of  appointment  of  directors; 

Jiv) the aDpointment  of  a  chairperson; 

Jv) the operatina  Drocedures  of  the  board  of  directors; 

lvi) the deleaationl of Dowers and  duties to the  board  of  directors 

consistent  with  section 92; and 

Jvii)  anv  other  matter  relatinq to the  moper  functionina  of the board of 

directors; 
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/d)  determine  budaeta.rv,  fundina  and  schedulinq  arranqements  for 

implementation  of  the  bv-law; 

le) provide  for - 

Ji) the acauisition  of  infrastructure, Qoods, services,  supplies or 

equipment  bv  the  service  utilitv,  or  the  transfer  of  infrastructure, 

aoods, services supplies  or  equipment to the  service  utilitv; 

/ii) the appointment  of  staff  bv  the  service  utilitv  or  the  transfer  or 

secondment o f  staff to the  service  utilitv in accordance  with  applicable 

labour  leaislation;  and 

Jiii) the terms  and  conditions  on which:  anv  acquisition.  transfer, 

appointment or secondment is made; 

(f) Provide  for  the  qoverriance  of  the  service  utilitv;  and 

fa) other  matters  necess'arv  for the proper  functionina  of  the  service  utilitv. 

13) A  bv-law  made in terms  of this section  must  be  consistent  with  this Act 

and the Municipal  Finance  Manaqement  Act. 

/4) No bv-law  mav  confer  on  a  service  utilitv  anv  Dowers  and  functions 

fallina outside the competence of the  parent  municipalitv. 

Leaal status of service u t i l w  

861. (1) A  service  utilitv is a  iuristic  person, and as such a municipal  entitv 

under the sole  control  of  the  municipalitv  which  established it. 

/2) A service  utility-- 

/a) must  restrict  its  activitiies  to the obiect  for  which it was  established in terms  of 

section 86H; and 

lb) has  no  capacitv to perform  anv  activitv  which  falls  outside  the  powers  and 

functions  conferred  on it in  terms  of a bv-law  of  the  municioalitv. 

Conditions  Precedent for establishinq  service  utilities 

86J. (1 1 A  municipalitv  rnav  establish  a  service  utilitv  onlv - 

la) for  the  purpose  of  utilisina  the  service  utilitv  as  a  mechanism to assist it in the 

performance of  anv  of its  functions; 

jb) if the  municipality  can  demonstrate - 
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(i) that  that  function  could  be  performed  more  efficientlv  bv  a  separate 

structure in order  to  achieve  the  strateaic  obiectives of the 

municipalitv;  and 

lii) that  the  service utilitv would  be of benefit to the local communitv;  and 

IC) if anv  other  conditions  that  mav  be  prescribed  have  been  complied  with. 

/2) If a  municipalitv  establishes  service  utilitv  for the purpose  of  usina  that 

service  utility as a  mechanism to provide a municiDal  service,  Chapter  8  must  also 

be complied  with. 

Disestablishment of service  utilities 

86K. (1) A municipalitv  mav  pass  a  bv-law  disestablishinq  a  service  utilitv 

which it has  established. 

12) If a  service  utility is disestablished  all  assets,  liabilities,  riahts  and 

obliqations of the service! utilitv  vest in the  municipalitv.  Staff  of  the  service  utilitv 

must  be  dealt  with in accordance  with  applicable  labour  leaislation. 

Part 3: Multi-iurisdictional  service utilities”. 

Substitution of section 87 of Act 32 of 2000 

21. The following  section is hereby  substituted  for  section  87  of  the  principal  Act: 

“Establishment of multi-jurisdictional  [municipal  service  districts]  service 

utilities 

87. Two or  more  municipalities, by written  agreement,  may  establish [their 

respective  municipal  areas  or  designated  parts of their  respective  municipal 

areas  as a multi-jurisdictional  municipal  service  district  to  facilitate  the 

provision of] a  multi-iurisdictional  service  utilitv to provide  a  municipal service3 

perform another  function in [those] municipal  areas  or [those] in anv 

designated  parts of their  mlunicipal  areas.”. 

Amendment of section 88 of Act  32 of 2000 

22. Section  88 of the  principal  Act is hereby  amended  by - 
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(a) the  substitution  for  the  sectiion  heading  of  the  following  section  heading: 

“Minister  requesting [the] establishment  of multi-jurisdictional [municipal  service 

districts] service  utilities”;  and 

(b) the  substitution  for  subsection (1) of the  following  subsection: 

“(1) The  Minister  may, in the  national  interest  and in consultation  with  the 

[national  Minister] Cabinet  member  responsible  for  the  functional  area in question, 

request two or  more municipalities to establish [designated] a multi-jurisdictional 

[municipal  service  districts] service  utility to conform to  the requirements of 

national  legislation  applicable  to  the  provision of a  specific  municipal  service.”. 

Amendment of section 89 of Act 32 of 2000 

23. Section 89 of the  principal  Act is hereby  amended  by - 

(a) the  substitution  for  the  section  heading of the  following  section  heading: 

“Contents of agreements  establishing  multi-jurisdictional [municipal service 

districts] service  utilities”;  and 

(b) the substitution for subsection (1) of the  following  subsection: 

“(1) An  agreement  ,establishing  a  multi-jurisdictional [municipal  service 

district] service  utilitv  must  describe  the  rights,  obligations and responsibilities of 

the [participating] parent  municipalities,  and  must - 

determine  the  boundaries  of the [district] area  for  which the service  utilitv is 
established; 

identify the municipal  service or  other function to be provided in terms  of  the 

agreement; 

determine  the  mechanism  that  will  provide  the  service in the  district;] 

determine  budgetary, funding and scheduling  arrangements  for 

implementation  of  the  agreement; 

provide  for - 

(i) [the  establishment of a governing  body] a  board of directors  for  the 

[multi-jurisdictionai  municipal  service  district] service  utility; 

(ii) the appointment  of [representatives  of] directors  bv the respective 

[participating] parent municipalities [to  the  governing  body], the 
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filling of vacancies  and  the  replacement and recall of 

[representatiives] .of directors; 

(iii) the  number  of [representatives ofl directors  appointed [for] & each 

[participating] Darent  municipality,  subject to subsection (2); 

(iv) the  terms  and  conditions of  appointment  of [those  representatives] 

directors; 

(v) the  appointment  of  a  chairperson; 

(vi)  the  operating  procedures  of  the [governing  body] board  of  directors; 

(vii)  the  delegatiorl of  powers  and  duties  to  the [governing  body] board  of 

directors  consistent  with  section 92; and 

(viii)  any  other  matter  relating to the  proper  functioning of the [governing 

body] board of  directors; 

provide  for - 

(i) the  acquisition of infrastructure,  goods,  services,  supplies or 

equipment by the [governing  body] service  utilitv, or the  transfer of 

infrastructure,  goods,  services,  supplies or equipment to the 

[governing  body] service  utilitv; 

(ii)  the  appointment  of  staff  by  the [governing  body] service utilitv or the 

transfer or secondment  of  staff to the [governing body] service utilitv 

in accordance  with  applicable  labour  legislation; 

(iii)  the  terms and conditions on which  any  acquisition,  transfer, 

appointment olr secondment is made; 

determine the conditions  for,  and  consequences  of, the withdrawal from the 

agreement  of  a [participating] Darent  municipality; 

determine the conditions for, and  consequences  of,  the  termination of the 

agreement,  including - 

(i) the  method i3nd schedule for winding-up the operations  of the 

[district] service  utility; 

(ii) the  distribution of the  proceeds; 

(iii)  the  allocation  among the [participating] parent municipalities of any 

assets  and  liabilities; 

Drovide  for the aoverninq of the service  utility;  and 

0) Drovide  for anv  other  matter  necessarv  for  the  Droger  functioninq  of the 
service  utilitv.”. 
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Substitution of section 90 of  Act 32 of 2000 

24- The  following  section iS hereby  substituted  for  section 90 of the  principal  Act: 

‘‘Legal status of  [governing  bodies] multi-iurisdictional sewice utilities 

90- r h e  governing body of] 11 ) A  multi-jurisdictional [municipal  service 
district] Service UtilitYiS a  juristic  person,  and  as  such  a municirsal entiw 

under  the  shared  control of the DarticiDatinQ  municiDalities. 

12) A multi-iurisdictional  service  utility - 

la) fnust restrict  its  activities to the  obiect  for  which it was established in terms of 
section 87: and 

jb) has no CaDaCitv to c)erform  anv  activitv  which  fails  outside  the  Dowers  and 

functions  conferred oln it in terms  of  the  aareement  referred to in section 87.”. 

Repeal of section  91 of Act  32 of 2000 

25. . Section 91 of  the  principal  Act is hereby  repealed. 

Substitution of section 92  of Act 32  of 2000 

26. The  following  section is hereby  substituted  for  section 92 of  the  principal  Act: 

“Control of [governing  bodies of] multi-jurisdictional [municipal  service 

districts] service utilities 

92. (1) [The  governing  body of] A  multi-jurisdictional [municipal  service 

district] service  utility - 

is accountable to the participating  municipalities;  and 

must  comply  with [any legislation applicable to the  financial 

management  of [municipalities and municipal  entities] the MuniciDal 

Finance Manaaementm. 

(2) A participating  municipality - 

is entitled to receive  such  regular  written  reports from the [governing body 

of a district] service  utility  with  respect to its  activities  and  performance, as 

may be  set  out in the  agreement  establishing  the [governing body] service 

utilitv; 

may  request  the [governing body] service  utility to furnish it with  such 

information  regarding its activities as the participating  municipality  may 

reasonably  require;  and 
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(c) may  appoint  a  nominee to inspect,  at  any  time  during  normal  business 

hours,  the  books,  records,  operations  and  facilities of the [governing 

body] service  utilily,  and of those of its contractors  relating to the  provision 

of the  municipal  service or the performance of the function  for  which  the 

[district] service u t a  is established.”. 

Substitution of section  93 of Act  32 of 2000 

27. The  following  section is hereby  substituted  for  section 93 of  the  principal  Act: 

“Termination of multi-jurisdictional  [municipal  service  districts]  service 

utilities 

93. A multi-jurisdictional [municipal  service  district] service  utilitv  terminates - 
(a) automatically,  when  there is only  one  remaining  participating  municipality; 

(b) by  written  agreement  among all of the  participating  municipalities; or 

(c) upon  the  terminatilon  date  or  the  fulfilment  of  any  condition  for  termination 

contained in the  agreement  establishing  the [district] service  utilitv.”. 

Insertion of sections  93A,  93B!,  93C,  93D,  93E,  93F,  93G,  93H,  931,93J  and  93K in Act 

32 of 2000 

28. The  following  sections  are  hereby  inserted in the principal  Act,  after  section 93: 

“Part 4: Duties and responsibilities of parent  municipalities 

Duties of parent  municipalities  with  respect  to  municiDal  entities 

93A. The  parent  municipalitv  of  a  municir>al  entitv - 

la) must  exercise  anv  shareholder,  statutorv,  contractual  or  other  riahts  and 

powers it mav  have in respect of the  entitv to ensure  that - 

1 I) both  the  municipalitv  and  the entitv comDlv with  this  Act,  the  Municipal 

Finance  Marlaaement  Act  and anv other  apDlicable leaislation; and 

oi) the  entitv is manaaed  responsiblv  and  transDarentlv,  and meets its 

statutory,  contractual  and  other  obliqations; 

/b)  must  allow  the  board  of  directors and chief  executive  officer  of  the  entitv to 

fulfil their  responsibilities;  and 

IC) must  establish  and  maintain  clear  channels of  communication  between the 

municipalitv  and  the  enti&. 
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Parent  municipalities  havinq  sole  control 

938. A parent  municipalitv  which  has  sole  control  of  a  municipal  entitv - 

/a)  must  establish  annual  performance  obiectives  and  indicators  for  the  entitv; 

/b)  must  monitor  and  annuallv  review the performance  of the entitv  aqainst  the 

established  performance  obiectives and indicators; 

jc) mav disestablish  and  liauidate  the  entitv - 

jil followina an  alnnual performance  review. if the performance  of the 

entitv is unsatisfactorv;  or 

fii) if  the  entitv  experiences  serious  or  persistent  financial  problems,  and 

the  municipalitv  does  not  imoose  a  financial  recoverv Dlan in terms  of 

the Municbal Finance  Manaqement  Act. 

Parent  municipalities haviina  shared control 

93C. Parent  municipalities  that  have  shared  control  of  a  municiDal  entitv - 

/a)  must  enter into a  mutual  aareement  determinina  and  requlatinq - 

Ji) their  mutual  relationships in relation to the entitv; 

Jii) the  exercise  of  anv  shareholder,  contractual  or  other  riahts  and 

powers  thev mlav have in respect of the entity; 

jiii, the  exercise of their  functions  and  powers in terms  of this Act  and  the 

Municipal  finanice  Manaqement  Act  with  respect to the  entitv; 

jiv) the  establishment of annual  performance  obiectives  and  indicators  for 

- the  entitv; 

/VI the  monitorinq  and  annual  review of the performance  of  the  entity 

aqainst  the  established  performance  obiectives  and  indicators; 

Jvi) the Davment off anv  monevs  bv them to the  entity or bv the  entity to 

them; 

Jvii)  procedures  for the resolution of  disoutes  between  those 

municipalities; 

/viii)  procedures  aovernina  conditions  for  and  consequences  of  withdrawal 

from the entitv 15v a municipalitv; 

/ix)  procedures  for  terminatinq the appointment  and  utilisation  of the enti& 

as  a  mechanisrn  for  the  performance  of  a  municipal  function, includinq 

its disestablishment  and the division,  transfer  or  liquidation of its 

assets  and  resr)onsibilitv  for its liabilities;  and 
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ix) anv  other  matters  that  mav  be  prescribed; 

(bl mav  liquidate  and  disestablish  the  entity - 

ji) followinq  an  annual  performance  review, if the  performance  of  the 

entitv is unsatisfactorv; or 
Jii) if the  entitv  experiences  serious  or  Dersistent  financial  problems, and 

the municipalities  do  not  impose  a  financial  recoverv  plan in terms  of 

the MuniciDal  Finance  Manaqement  Act. 

Municipal  representative? 

93D. (1) The  municipal  manaqer  of  the  parent  municipalitv  of a municipal 

entitv,  or  anv  official  desiarlated bv the municiDal  manaqer, is  the representative of 

the  municioalitv - 

/a1 to receive  communications  from  the  entitv:  and 

Jbl if the  entitv is a  private  companv, to attend  shareholder  meetinas  and to 

exercise  the  municiDalitv’s  riahts  and  responsibilities  as  a  shareholder. 

/2) A municipal  representative - 

la) must  act in accordance  with  the  instructions  of the council : and 

jbl rnav be reimbursed  for  expenses in connection  with  his  or  her  duties  as  a 

municipal  representative,  but  mav not receive  anv  additional  compensation 

or  salarv  for  such dut- 

13) A  municipal  representative  must  remesent  the  Darent  municipalitv 

faithfullv,  without  considera:tion of personal  interest  or  aain, and must  keep the 

council  informed of - 

la) the substance  of  all  communications  between the municipal entitv and  the 

municipalitv; 

/b) how votina  riqhts  wer’e  exercised:  and 

Jc) all relevant  actions  taken  on  behalf of the municipalitv. 

Pad 5: Governance of municipal  entities 

A- 

93E. (1) The  board  of  directors  of  a  municipal  entitv - 

la) must  have  the  requisite  ranqe  of  expertise to efFectivelv  manacle and wide 

the activities of the  entitv, 
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jb) must include non-executive  directors:  and 

IC) mav have a  non-executive  chairperson. 

(2) The parent  municipalitv of a  municipal  entitv must - 

la) before nominatim or  appointina  a  director,  establish  a  process  throuah 

- which- 
i ) applications  for  nomination  or  aDpointment  are  widelv  solicited; 

jii) a  list of all  applicants and anv  prescribed  particulars  concerning 

applicants  is  compiled:  and 

(iii) the municipal1 council  makes  the  appointment  or  nomination  from  such 

a  list;  and 

Jb) when  makina  a  nomination  or  appointment,  take  subsection (1) into account. 

Disaualifications 
93F. (1) The followinca persons  are  not  eliaible to be  a  director  of a municiDal 

entitv: 

la) a  person who  holds  office as a  councillor  of  anv  municipalitv; 

(b)  a  person who has  or  acauires  a  private  or  business  interest in the  activities of 

the  relevant  entitv  otherwise  than  as a director of the  entitv; 

(c)  a  person  who is or  was  convicted  of  anv  offence  and  sentenced to 

imprisonment  without the option of a  fine,  and  a  period  of  five  vears  since  the 

conviction  has  not  lapsed; 

id) a  person  declared bv a court to  be  of  unsound  mind; or 

le) a  person who is an  unrehabilitated  insolvent. 

(2) An  official of a  parent  municipalitv  mav  be a director  of  a  municipal 

entitv  under the sole  or  shared  control of that  municiDalitv.  but  mav  not  be  the 

chairperson  of  the  board of: directors. 

13) If a director  of  a  municioal  entitv  durina that person’s  term  of  office is 

disqualified on a wound mentioned in subsection (1) to remain  a  director,  such 

person ceases to be  a  director  from  the  date of becominq  disaualified. 

Removal or recall of directors 
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93G; (1) The  parent  rnunicipaliiy of a  municipal  entitv  mav  remove or recall  a 

director awointed or  nominated  bv  that  municipalitv - 

la) if the  performance  of  the  director is unsatisfactorv; 

/b) if the  director,  either  throuah  illness or for any  other reason, is unable to 

perform  the  functions of office  effectivelv; 

IC) if  the  director  whilst  holdina  office - - ~ ~ ~- 

li) is convicted of fraud or theft or anv  offence  invoivina  fraudulent 

conduct: or 

jii) has failed to corndv with or breached anv leaislation  reaulatina  the 

conduct af directors, includina anv  aooiicable  code of conduct;  or 

jd) if that  director  is  an official of a mur:icipalit\/ and is discioiined or convicted for 

financial  misconduct in terms of ChaDter 15 sf ,the Municipa! !%IanGE, 
Manaaement  Act. 

Duties of directors 

93H. (1) The board of directors of a municicral  entitv  must - 

la) Drovide  effective,  'transparent,  accountable  and  coherent  corporate 

aovernance  and  conduct  effective  oversiaht  of  the  affairs  of  the  entitv; 

jb) ensure  that it and the entity  complv  with  all  applicable  leaislation  and 

aqreements; 

IC) communicate  openlv  and  Dromptlv  with  the  parent  municipalitv of the entitv; 

- and 
/dl deal  with  the  parent  1nunicipalitv  of  the  entitv in aood  faith. 

(2) A director  mu$&- 

Jal  disclose to the  board of  directors,  and to the  representative  of  the  Darent 

municipality,  anv  direct  or  indirect  personal  or  business  interest that the 

director  or  anv  spouse,  partner  or  close  familv  member  may have in any 

matter before the  board,  and  must  withdraw  from  the  Droceedinas of the board 

when that  matter is considered,  unless  the  board  decides  that  the  director's 

direct  or  indirect  interest in the matter is trivial or  irrelevant: and 

jb) act  at  all  times in accordance  with  the  Code  of  Conduct  for  directors  referred 

to in Schedule 3 to this  Act. 
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Meetincls of boards of directors 

931. (1) Meetinas of the board  of  directors of a  municipal  enti@  must  be  open 

to the  municipal  reDresentatives  referred to in section 933 and  the  accountinq 

officer or officers of the  parent  municipality or municiDalities. 

/2) In a  meetina of the  board of directors,  municioal  representatives  and 

accountina  officers  have  observer  status  only. 

Amointment of chief  executive  officer 

93J. (1 ) The board  directors of a  municipal  entitv  must  appoint a person as the 

chief  executive  officer of the entity. 

12) The chief  execlutive  officer of a  municipal  entitv is accountable to the 

board of  directors  for  the  malnaaement  of  the  entitv. 

Part 6: General 

Establishment of, and  acquisition of interests in, companies and other 

corporate bodies disalloweg 

93K. (1) No municipal  entitv may - 
la) establish  or  Darticipate in the  establishment  of  a COmDanv  or  anv other 

coworate bodv,  includina  a  trust:  or 

/b)  acquire  or  hold  an  interest in a  companv  or  anv  other  corporate  bo&, 

including  a  trust. 

f2) Subsection (1) does  not aDDlv to - 
Ja) listed  corporate  securities  acauired  bv  a  municipal  enti&  for  investment 

purposes in accordance  with  the  Municipal  Finance  Manaqement  Act:  or 

ib) a  fund  for  the  benefit of  emplovees of a municipal entitv in terms of 

leaislation  reaulatina  pensions  or  medical aid schemes.”. 

Amendment of item 11 of Schedul’e 1 to  Act 32 of 2000 

29. Item 11 of  Schedule 1 to  the iprincipal  Act is hereby  amended  by  the  insertion &ter 
.. I . . -  . 

paragraph (a)  of the  following paragr?zphs: 
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Ll aA) interfere in the  financial  manaqement  responsibilities  and  functions  assianed 

in terms sf the  Municioai  Finance  Manaaement  Act to the  municipal  manaaer 

as the  accountinq  officer  of  the municbalitv or to the  chief  financial  officer  of 

the municioalitv; 

(aB1 interfere in the  actions of the  municipal  manaaer  relatina  to  the  appointment, 

promotion,  discipline,  transfer  or  dismissal  of  staff;”. 

Insertion of item  14A in Schedule 2 to Act  32 of 2000 

30. The  following  item is hereby  inserted in Schedule 2 to the  principal Act after item 

14: 

“Disciplinarw  steps 

14A. (1 1 A breach  of  this  Code is a  around  for  dismissal  or  other  disciplinary 

steps  aoainst  the  staff  member  concerned. 

f2) Such  other  disciolinarv  steps  include - 

la) susDension  for  a  period  without pav; 

Ib) demotion; 

transfer to another DO& 

Jd) reduction in salarv,  allowances  or  other  benefits: or 

le) an  appropriate  fine.”. 

Insertion of Schedule  2A in Act 32 of 2000 

31. The following  Schedule is hereby  inserted in  the principal Act, after  Schedule 2: 

“SCHEDULE 3 

CODE  OF  CONDUCT FOR DIRECTORS  AND STAFF OF MUNICIPAL  ENTITIES 

Application of Code of Conduct for Councillors  to  directors of municipal 

entities 

1. The  Code  of  Conduct  for  Councillors set out in Schedule 1, modified as 

specified in item 3 or  as the  context  mav rewire. applv to directors  of a municipal 

entitv. 

Amlication of Code of Conduct for Municipal  Staff  Members to staff members 

of municipal  entities 
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2. The  Code  of  Conduct  for  Municipal  Staff  Members  set  out in Scheduie 2, 

modified as  specified in item 3 or  as the  context  mav  reauire, amlv to members sf 

the  staff of a  municipal  entity, 

Modifications 

3. (1) In the  application of the  Codes  referred to in items 1 and 2 to directors 

of a  municipal  entitv  and to staff  members  of  a  municipal  entitv,  the  expressions 

listed  below  must,  subiect tc) subitem (2), be  read as follows: 

la) “councillor” to be  read as  “director’’; 

Jb) “municioalitv” to be  read as  “municipal  entitv”; 

IC) “municipal  council”  or  “council” to be  read as “board  of  directors”; 

(dl “rules  and  orders” to be read as  “procedural  rules”;  and 

le) “MEC for local aovernment in the  r>rovince” to be  read  as  “parent 

municioalitv”. 

12) In  the  applicatiion  of  item 14 of  Schedule 1 to directors  of a rnuniciDai 

entitv,  that  item must be  reaarded  to  read  as  follows: 

‘Breaches of the Cot& 

14. (1) The  council  of  the  parent  municioalitv of a municirsal entity 

which  appointed  or  nominated  a  director of the  entitv  mav - 

la) investiqate anal  make a  findinq  on  anv  alleqed  breached of a  provision 

of this  Code bv that  director;  or 

Jb)  establish  a  special  committee - 

li) to investiaate  and  make  a  findinq  on  anv  alleqed  breached of a 

provision of this  Code  bv  that  director;  or 

lii) to make  appropriate  recommendations to the council. 

12) If the  council  or  special  committee  finds  that  the  director  has 

breached a Provision of this  Code, the council  mav - 

la) issue  a  formal  warninq to the  director; 

(bl rewimand the director; 

IC) fine the directors 

jd) remove  or  recall  the  director in terms of section 93G.’. 
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j3j The Minister  may, bv notice in the Government Gazetag,  adapt tke 

Codes  referred  to in items 1 and 2 for  more  effective  apDlication  to  directors  and 

-- staff  members,! a municipal  entity.”. 

Transitional  provisions 

32. (1) If a municipaiity on  the  date  on  which  this  Act  takes effect is in contravention 

of section 868 (2) of the  Local  Government:  Municipal  Systems  Act, 2000 (Act No. 32 of 

2000), as inserted by section 20 of this Act, the municipaiity  must  promptly take all 

reasonable  steps to rectify its pos’ition. 

~~~ ~~ 

(2) If a municipality  referred to in subsection (1) holds  an  ioterest in any 

company or other  corporate body not  permitted in terms  of  the  said  section 868 (2), the 

municipality  must  dispose of its interest or otherwise  rectify  the  matter  as  soon  as  may  be 

reasonable in the  circumstances. 

(3) If a  municipal  entity  on  the  date  on  which  this  Act  takes  effect is in 
contravention of section 931 (1) of the  Local  Government:  Municipal  Systems  Act, 2000, as 

inserted by  section 28 of this Act,  the  municipal  entity  and its parent  municipality  must 

promptly  take  all  reasonable  steps to rectify its  position. 

(4) If a municipai entity‘  referred  to in subsection (3) holds  an  interest in any 

company  or  other  corporstte  body  not  permitted in terms of the said section 931 ( I ) ,  the 

mtity must  dispose of its interest as soon as may be  reasonable in the  circumstances. 

(5) If,  before  this  Act  took  effect - ~ 

a  municipality or municipal  entity  has  established  a  company  referred to in section 

21 of  the  Companies  Act, 1973, the  municipality  or  the  parent  municipality  of the 

municipal  entity  may,  despite  the  Companies  Act, 1973, pass  a  by-law  converting 

the company into a  service  utility  under  the  sole  control of the  municipality or parent 

municipality; or 

two  or mok municipaiities have established  a  company  referred to in section 21 of 

the Companies  Act, 1973;, those  municipalities  may  enter into an  agreement 

satxerting the  company into a  multi-jurisdictional  service  utility  under  the shared 

control of those  municipalities. 
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(6) A by-law  referred  to in subsection (5) (a)  and an agreement referred to  in 

subsection (5) (b) - 
(a)  must  substantially  comply  with  sections 86H (2) and 89, respectively, of the Locai 

Government:  Municipal  Systems  Act, 2000; and 

(b)  may  provide  for  such  transitional  and  other  provisions  as  may  be  necessary  to 

effectively  convert  the  company into a  service  utility  or  multi-jurisdictional  service 

utility, as  the  case  may  be. 

(7) The  National  Treasury  may  direct  that a company or other  corporate  body 

referred to in subsection (2), (4) or (5) must,  for the purposes of this Act and the Local 
Government:  Municipal  Finance  ,Management  Act, 2003, be  regarded as a, municipal  entity 

until the  matter is rectified. 

Short title and commencement 

23. This Act is called  the  Local  Government:  Municipal  Systems  Amendment  Act, 2003, 

and takes effect on a date  determined by the President  by  proclamation in the Gazette. 
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As a result of tne  nature  of the provisions of the  Municipal  Finance  Management Bill that  is 

currently  before  Parliament,  certain  consequential  amendments to the  Local  Government: 

Municipai  Systems Act, 2000 (Act No. 32 of 2000) are-required. A decision  has  been  taken 

that these  consequential  amendments  should  be  addressed in a  separate  Bill,  and not as 

part of the  hlunicipal  Finance  Management  Bill.  The  Local  Government:  Municipal 

Systems Amendment Bill 2003 (““the Bill”) contains  these  amendments. 

National Treasury 

The Bill was published in terms cf section 154(2) of the  Constitution  for  public comment 

Financial implications 

Financial  impiications  are  not  quantifiable  at this stage,  but  will  depend  on the extent  of the 

implementation sf various  provisions sf the Bill by  the  three  spheres of  government. 

There  is  no  direct  implications for provinces. 

The irnplementatior. of the  provisions  of the Bill will facilitate  effective  corporate 

governance systems of municipalities  and will streamline the execution of assigned 

functions and powers to municipalities  as  well as facilitating  service  delivery  through 

provisions  relating to matters  such  as  service  delivery  agreements  and the establishment 

of municipal  antities.  The  implications  pertaining to the  implementation of  these  provisions 

will depend on  the  extent it is applicable to specific  municipalities. 
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Parliamentary  procedure 

The Department of Provincial andl Local Governmegt is of the  opinion  that  the  Bill  must  be 

dealt  with in accordance  with  the  procedure  prescribed by section 75 of the  Constitution. 

The Bill does  not  fall  within a functional  area  listed in Schedule 4 to  the  Constitution,  nor 

does it provide  for  legislation  envisaged in the  sections  referred  to in section 76(3) of the 

Constitution.  Although the Bill  provides  for  legislation  envisaged in Chapter 13 of the 

Consiiiution,  the Bill does not affect the  financial  interests of the  provincial  sphere of 

"goii'ernment. 
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