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GENERAL NOTICE 
~ ~~ ~ 

NOTICE 27 OF 2002 

I, I v y  Matsepe-Casaburri,  Minister of  Communications,  hereby  publish  the  following 

Invitation to Apply (in  terms of section  34(2),  read  with  Sections 326 and  35(4)  of  the 

Telecommunications  Act  No. 103 of 1996 as amended),  inviting  historically  disadvantaged 

groups  to  apply  for  a  nineteen  per  cent (19%) equity  interest in the  Second  National 

Operator,  which  will be Licensed  in 2002 to provide  public  switched  telecommunication 

service  in  the  Republic of South  Africa. 

- 
Dr. Ivy Matsepe-Casaburri 
MINISTER OF COMMUNICATIONS 

. .  . 
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1. SUBJECT OF THE INVITATION TO APPLY 

Introduction 

1 .I The  Minister  of  Communications  of^ the  Republic  of  South  Africa  (the  “Minister“) 

hereby  issues  an  Invitation  to  Apply  (“the  Invitation”)  to  persons  from  historically 

disadvantaged  groups,  inviting  such  persons  to  apply  for  nineteen  per  cent  equity 

interest,  in  the  Second  National  Operator (“SNO”) which is to  be  established in the 

Republic  of  South  Africa,  whose  operations  will  commence  in  2002. In terms  of  the 

Telecommunications  Act No 103  of ’1996 (“the  Act”),  as  amended,  and  as  provided 

in the  Invitation,  the SNO shall  be  Licensed  and  required  to  provide  Public  Switched 

Telecommunication  Services  (“PSTS”)  ‘which  shall  include  the  design,  leasing, 

construction,  maintenance  and  operation of the  network in terms  of  the  Licence(s) 

granted  by  the  Minister  and  issued by  the  Independent  Communications  Authority of 

South  Africa  (“the  Authority”).  Any  such  Licence so issued  shall  be  preceded  by  an 

evaluation  process  set  out  hereunder. 

. .  

1 .I  .I Nineteen  per  cent  (1 9%) of  the  equity  interest  in  the  SNO  shall  be  allocated 

to  persons  from  historically  disadvantaged  groups. 

I .I .2  The  successful  Applicant  shall be a  company  (“the BEE company”)  duly 

incorporated  according  to  the  laws  of  South  Africa. 

1 .I -2.1  The BEE company  shall be required  to  establish  a  new  company  with  the 

following  entities: 

1.1.2.2  Eskom  and  Transnet 

I .I .2.3  Any  successful  Local  andlor  International  Applicant  in  the  second ITA 
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I .2 In order to qualify  as a historically  disadvantaged  group(s),  Applicant(s)  must  satisfy 

the  following  criteria: 

I .2.1 The BEE component  must  be  a  company  duly  incorporated  according  to 

the  laws  of  South  Africa,  owned,  managed  and  controlled  by  persons  from 

historically  disadvantaged  groups who are  South  African  citizens  and  applications 

must  indicate  that  ownership  will  benefit  South  African  citizens  to  ensure 

empowerment. 

' . ,  

1.2.2 The  validity  of  applications  shall  b2e  determined  by  the  Authority. 
. .  

,~ 

1.2.3 The  Authority  may  request  clarification  from  Applicants on all or some 

aspects of their  Invitation. 
.. . . 

1.3 Interested  persons  may  submit  questions  of  clarification  concerning  the  Invitation  to 

Apply  directly  to  the  Minister  and  not  the  Authority.  Such  questions  must  be  in 

writing,  and  be  hand  delivered,  e-mailed  or  faxed  to  the  Minister no later  than 14 

March 2002 to  the  following  address: 

I 

The  Minister of Communications 

Telecommunications  Business Unit 

ITA - BEE Project 

Department of Communications 

Nkululeko  House 

399 Duncan  Street 

Hatfield PRETORIA 

Tel No: 012 427 8000 

Fax No: 012 427 8102 

e-mail address; mashila@doc.pwv.aov.za 
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1.4 Process of Licensing the SNO 

The  licensing of the SNO shall  be  undertaken in terms of the  following process: 

1.4.1  The  first  phase  will  involve  the  allocation  ,of 19%  (nineteen  per  cent)  equity 

interest, to persons  from  historically  disadvantaged  groups  in  terms of section 

35 of the  Act. 

1.4.2 The  second  phase  shall  be  the  allocation of a 51% (fifty  one  per  cent)  equity 

interest to a Local and/or  International'lnvestor in the SNO. 

1.4.3 30% (thirty  per  cent)  equity  interest  will  be  allocated  to Eskom and  Transnet 

as  determined in terms of section 32B(2) of the Act. 

, 1.5 The  Services ... -~ -. - .. . . 

1.5.1 The  range  of  Service in respect of which  this  Invitation is issued, is provided 

for  in  terms of sections 36,36(A) and 36(€3) of the Act. 

1.5.2 The  Services  to be provided  by the SNO, including  the  provision of modem 

information  services,  must  take  account of the  requirements  and  needs of both 

business  and  residential  consumers. 
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1.6 Form of application  and  manner in which it is contemplated that the service 

will be provided 

Pursuant  to  the  Act,  the  Minister  of  Communications  hereby  determines  the form 

and  manner of the  Invitation  as  follows: 

1.6.1 

1.6.2 

1.6.3 

I .6.4 

1.6.5 

1.6.6 

1.6.7 

The  Applicant: A company  duly  incorporated  under the laws of the 

Republic  of  South  Africa. 

Subject-matter  of  this  Invitation:..the  allocation  of  19%  equlty  interest in  the 

SNO; 

j ,  

Number  of  licence  rights  to  the;SNO:  one (1) PSTS  Licence to be  issued  in 

terms  of  the  Act; 
.. - ~ 

Term  of  licence:  Twenty (20) years  from  the  date  of  signing the Licence, 

which  may  be  extended by  the  Authority  for  a  further  five(5)  years,  subject 

to  written  application  by  the  Licensee  to  the  Authority. 

Except for the  Invitation@) to apply  for  licences  in  under-serviced  areas in 

terms of Section  40(A) of the Act, the  Minister  shall  not  issue  another 

Invitation  for  the  provision of PSTS before 8 May 2005; 

Telecommunications  facilities  sharing:  The  Licensee  shall be entitled  to 

utilise  the  telecommunications  facilities  of  Telkom  South  Africa  Limited  for 

a period of 2 years  from  the  date of commencement  of  service; 

Amount of annual  licence fee: an  annual  licence  fee  shall  be  payable 

calculated  from  the  date of commencement  of  the  provision  of PSTS. The 

due  amount  shall be  an  amount  equal to 0.075% of the  Licensee’s  annual 

revenues  realised  from  the  provision  of PSTS. 



- 
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2. 

2.1 

THE APPLICATION  TIMETABLE 

The  Application  process  shall  be  conducted  in  accordance  with  the  following 

schedule: 

2.1 .I Publication of this  Invitation 

14 January 2002 2. f .2 Transmission 'of questions  to  the  Minister  by 

2 1 December 200 1 

potential  Applicants 

2.1.3 Publication  of all questions  and  answers  by 21 January  2002 
ICASA 

2.1.4  Deadline for submission of Applications 

2.1.6 Authority  transmits  recommendation  to  the 

14 May 2002 2.1.5  Authority  completes  Evaluation  of  Applications 

14 March  2002 

Minister 

31 May 2002 2.1.7 Minister  notifies  Authority of decision  to  grant 

14 May 2002 
~. . .. ~ 

. ~ ... - . 

application 

3. 

3.1 

3.2 

4. 

4.1 

COSTS RELATING TO THE  APPLICATION 

Applicants  shall  bear all costs  incurred  in  connection  with  the  preparation  and 

submission of the  Application.  Regardless  of  the  outcome of the  Application, 

Applicants  may  under  no  circumstances  claim  reimbursement  from the Minister, the 

Authority  or  any  other  Government  Ministry  and/or  Department of RSA  or  any  costs 

related  directly  or  indirectly,  to  the  Application. 

APPLICATION FEE 

A  bank  guaranteed  cheque of R75 000,OO to  be  submitted  with  the  application. 

CONDITIONS OF ELIGIBILITY IN RESPECT OF THE  APPLICATION 

Any consortia  shall  provide  original  copies of the  agreements  endorsed  by  the 

members. 
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4.2 The  following  companies,  entities  and/or  subsidiaries  shall  be  ,excluded  from 

submitting  an  Application  either  as  individual  Applicants  or  as  member(s) of a 

consortium: 

4.2.1 Cell C 
4.2.2 MTN/Mcell 

4.2.3 Sentech  Limited 

4.2.4 Telkom  South  Africa  Limited 

4.2.5 Vodacom 

4.2.6 Any  company  undergoing  a  bankruptcy  or  liquidation  or final 

settlement  procedure; 

4.2.7 Any  employee  of  the  Ministry  and  Department of Communications 

or  any  other  Government  department  directly  involved  in  the 

licensing  of  the SNO, either  through  an  employment  contract or any . - 

other  contractual  means; 

4.3 The  Applicant,  or in the  case  of  a  consortium,  the  authorised  signatory of each 

group  within  the  consortium,  shall  sign  a  declaration  confirming  the  truth  of  the 

content of the  application. In the  event  that  the  declaration is false,  the  Applicant will 

be  disqualified. 

5. SUBJECT AND CONTENT OF THE LICENCE 

5.1 The  Licence  to  be  issued  as  contemplated  in  Clause I .2 shall  include the following: 

5.1 .I Description  of  the  service:  The  PSTS  shall  be  provided  in  the 

territory  of  the  Republic  of  South  Africa  in  accordance  with  the 

conditions of the  Licence; 

5.1.2 The  Licensee  shall  be  entitled  and  required  to  construct,  maintain 

and  operate a PSTS network  capable  of  the provision,of PSTS and 

to  cooperate  with  other  public  telecommunications  operators 

001 90789-6 
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whose  networks  are  interconnected  with  that of the  Licensee  and 

to  provide  subscribers  with PSTS in  accordance  with  the  terms and 
conditions of the  Licence; 

. .  . . . , . .. . . . .. . . . ... . . , , 



STAATSKOERANT, 7 JANUARIE 2002 No.  23010 111 

INTRODUCTION  TO TERMS AND CONDITIONS OF.THE ITA 

1. APPLICATION 

1.1 Empowerment 

1.1 .I Section  35 of the  Telecommunications  Amendment  Act  of 2001; together  with 

section  2  of  the  Telecommunications Act of  1996,  emphasises  the  need  for 

Black  Economic  Empowerment (BEE) in  respect  of  the  issuing  of  licences. 

This  has  been  placed  in  the  Act  to  ensure  that the historical  legacy  that 

enforced  the  exclusion of certain  groups  from  the  industry,  sector  and 

economy is addressed.  The  requirement  is  for  the  ownership,  management 

and  control of the BEE company to be held  by  persons  from  historically 

disadvantaged  groups. 

1 

1.1.2  The  problem  is  that  up  to  now  the  involvement of  persons  from  historically 

disadvantaged  groups  has  been  confined to a  few  individuals.  This  has to be 

changed  to  ensure  broad  based  participation of historically  disadvantaged 

groups in the  sector  and in the  economy. 

1.3 Empowerment of Women 

1.3.1  Section  2(q),  which  sets  out  the  objects of the  Act  emphasises  the 

empowerment of women in the  telecommunications  sector.  Those,  read  with 

section 40A of  the Act, advocate  for  the  ownership,  control  and  management 

of telecommunications  companies by women. 

1.3.2  Historically,  women  have  been  excluded  from  employment,  equity  and 

participation  in  the  economy  generally  and  in  the  telecommunications  sector 

in  particular.  This  has  downgraded  their  role in society  and the South  African 
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government  has  identified  this  as a priority  issue  that  needs  to  be  addressed. 

This  picture  has  been  more  marked  in  the  telecommunications  sector  with 

limited  involvement of women  in  the  management,  control  and  ownership of 

telecommunications  companies. 

1.4 Management Capacity and Skills 

1.4.1 The  lack  of  skills  from  persons  from  historically  disadvantaged  groups  in  the 

management  and  control of telecommunications  companies  requires  that 

the business  plan  be  presented  to  indicate  the  manner in which  the 

nineteen  per  cent  set  aside for persons  from  historically  disadvantaged 

groups  will  be  utilised.  This is to  ensure  the  further  development of 

management skills  amongst  other  persons  from  historically  disadvantaged 
1 groups  apart  from-  the  internat  management Skills development  programme. 

1.5 Ownership and Control 

In order to ensure  fair  competition  in  the  telecommunications  market: 

1.5.1 the Applicant shall not  hold any  direct or indirect  ownership in any  other 

domestic  public  telecommunications  operator  or  the  current 

telecommunications  operators  shall  not  hold  any  direct  or  indirect 

ownership in  the  Applicant  Company; 

1.5.2 ' a company,  which  holds  any  direct or indirect  ownership in a domestic 

telecommunications  operator,  acquires  any  direct or indirect  ownership  in 

the  Applicant,  such  company  shall be required  to  sell its ownership  in  the 

Applicant  Company,  or  other  domestic  telecommunications  operator,  within 

six (6) months  from the date of acquisition. 

1.5.3 the  Authority's  right in connection  with  changes  in  ownership: A preliminary 

written  consent of the  Authority  shall  be  obtained  for  any  changes  in  the 
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ownership  structure  of  the  Licensee, in particular  for  the  sale  of  shares  to  a 

third  party,  any  sales  of  shares  exceeding 5% in the  aggregate  within  five 

(5) years,  or  any  capital  increases  resulting in a change  of  ownership 

exceeding 5% in the  aggregate in the  share  of  any  of  the  owners  within  five 

(5) years. 

1.6 Human  Resource  Development 

1.6.1  Globally,  there is a  shortage  of ICT skills  and  this  shortage  is  even  greater 

within  developing  countries  such  as  South  Africa.  There is an  urgent  need to 

develop skills amongst  persons  from  historically  disadvantaged  groups  and  in 

training ICT professionals in the  sector in general.  The  reversal of the 

current  trend  in  terms of ICT skills  can  only . . be .. achieved  through  concerted 

and  defined  interventions. 
~- . . 

1.6.2 The  Applicants  will  also  have to clearly  indicate  how  they  will  be  engaging 

other'  investors in the SNO in respect  of  the  development  and  transfer of 

skills  to  persons  from  historically  disadvantaged  groups.  Links  with 

Historically  Disadvantaged  Tertiary  Institutions will be of critical  importance in 

demonstrating  commitment to skills  development. 

1.7 Information  and  Communications  Technoloslv (ICT) Professionals 

1.7.1 The  Applicants  herein  will  utilise  the  skills  and  professional  capacity  of 

persons  from  historically  disadvantaged  groups  in  the  fields of engineering, 

economics,  accountancy,  technology  as  well  as  the  legal  environment.  This 

has to be  done  both as an  internal  development  programme  as  well  as in the 

areas of outsourcing  and  the  compilation of the  application. 

1.8 Youth  Involvement 

1.8.1  The  current  economic  and  social  environment  as  well  as  the  fact  that 

approximately  half  of  the  South  African  population is below  the age of 28, 
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requires  a  concerted effort to ensure  that  the  youth  are  integrated  into  the 

economic  and  social  life  of  society. 

1.8.2 The  Applicant  must  show  how it will  integrate  this  important  sector  of  our 

society in its  plan. 

2. TERMS AND CONDITIONS  RELATING TO THE APPLICATION 

2.1 Those  bidding  for  the  set  aside  from  historically  disadvantaged  groups  have to clearly 

demonstrate  that  they  represent  a  broad  base of support  as  follows: 

2.1.1 That  the  ownership  and  control  structure  of  the  group  is  geographically 

dispersed,  and  supported  by an indication  of  the  participation of individuals 

and  groups at provincial  and  local  level  especially  those  areas that are 

outside  the  major  metropolitan  areas. 

2.1.2 The  ownership  and  control of the  set  aside  for  persons  from  historically 

disadvantaged  groups  should  take  account of the  government's  integrated 

sustainable  rural  development  programme. 

2.1.3 The  composition  of  the  Applicants  for  the  set  aside  for  persons  from 

historically  disadvantaged  groups  must  demonstrate  that  they  have  a  plan  to 

ensure  the  meaningful  participation  of  women or women's  groups in the 

ownership,  management  and  control  of  these  companies. 

2.2 The  business  plan  that  will be presented  has to clearly  indicate  the  levels of 

participation  as  well  as  the  strategy to ensure  the  increased  participation of women in 
the  sector  and  the  company.  The  development  of skills of  women  in this  sector in 

general  has to be clearly  identified  and how downstream  activities  related to the 

operations  of  the SNO will  ensure  that  the  role  played  by  women who  own  and  control 

companies is developed  and  extended  over  time. 
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2.3 The  business  plan  for  the  Applicants  from  historically  disadvantaged  groups  allocated 

in the SNO must indicate  the  management  experience  and  skills  to  be  provided  by  such 
Applicants. 

3. The  Applicant  must  provide a plan  to  meet  the  management  requirements  of  the  set 

aside  for  persons  from  historically  disadvantaged  groups  in  the SNO, as well  as  in  the 

management  and  operations  of  the SNO. 

3.1The  majority  of  the  members of the  board  of  directors  and  the  executive 
management  committee  of  the  Licensee  shall  comprise  South  African  nationals 

with a permanent  address  in  South  Africa. 

, 3.2  The  Applicants  have  to  clearly  state  the  manner  in  which  they will ensure  the 

development  of  skills  amongst  persons  from  historically  disadvantaged  groups in 

the  ICT  sector. 

3.3  A plan for the  development of skills for persons  from  historically  disadvantaged 

groups  as  well  as  the  transfer  of  skills  to  such  persons  has to be provided 

including  the  development  of  skills in terms  of  the  staffing,  management  and 

control  of  the SNO. 

4. The  Applicant  shall  make  the  following  statements in the  Application: 

4.1 the  Applicant  does  not fall within  the  exceptions  set  forth in this  Invitation. 

4.2 the  Applicant  shall  unconditionally  warrant  the  fulfilment  of  the  undertakings 

assumed  in  its  Application and shall  provide  the  financial  collateral  therefore. 

4.3 the  Applicant  shall  undertake  that  in  the  event  that it is selected as the 

successful  Applicant  of  the  Licence, it shall  subject  to  Clause 1.2, Conclude a 

Licence  agreement  with  the  Authority  that shall. satisfy  all requiWmts of 
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4.4 the  Applicant  shall  subject  to  Clause 1.2 undertake  that  in  the  event it is 

selected  as  the  successful  Applicant,  the  Authority  shall  be  entitled  to  directly 

settle  any  claims  from  the  bank  guarantee  of  good  performance  submitted to the 

Authority  for  the  securing of the  performance  of  certain  obligations  specified  in 

this  .invitation  or  the  Licence,  should  the  Applicant  fail  to  fulfill,  fully or partially, 

any such  obligation. 

4.5 the  Applicant  shall  accept as binding  the  applicable  laws,  regulations  and  policy 

directions  issued  by  the  Minister  and/or  Authority  on the preparation,  storage, 

maintenance  in  an  accessible  manner,  as  well  as  disclosure  of  the  information 

necessary  for  the  monitoring of the..performance  of  the  Licence  Company  and 

shall  undertake  to  comply  with  and  enforce  any  such  rules. 

. .. 

4.6  the  Applicant  shall  declare  that  there  exists  no  cause for disqualification or 

curtailment  against  it,  and  that  acceptance  of  its  Application in this  process 

would  not  result in the  creation  of  such  causes  for  disqualification  or  curtailment. 

The  Applicant  shall  acknowledge  that it shall  be  required to meet  the  eligibility 

requirements,  including  those  concerning  ownership  structure,  specified in 

applicable  laws  and  regulations,  this  Invitation  and  the  Licence  through  the  entire 

term of the  Licence. 

4.7 the  Applicant  shall  make  a  formal  declaration  to  the  effect  that  the  Company to 

be  established  shall  submit  to  the  Authority  by 30 June of each  year  the  audited 

annual  report  of  the  previous  business  year,  approved  by  the  shareholders at the 

Annual  General  meeting. 

4.8the  Applicant  shall  make  a  declaration  to  the  effect  that it accepts  the  terms  and 

conditions  of  this  Invitation  and  the  evaluation  and  selection  procedure as 

binding. 
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4.9 the  Applicant  shall  make a representation  as to whether  any of the  companies 

with  participation or voting  rights  in  excess  of 5% in  the  Applicant - including 

consortium  members - or in which  the  Applicant  holds a majority  interest is 

under  dissolution,  liquidation or bankruptcy  procedure.  The infomation 

supporting  such  representation  shall  be  provided in an  attachment to the 
Application. 

4.1 0 the  Applicant  shall  certify  the  extent  that  the  Applicant,  shareholder(s) 

holding a majority  interest in the  Applicant  or  any  venture in which  the 

Applicant  holds a majority  interest  has  tax,  official  fee  or  liabilities, or liabilities 

towards  allocated  public  funds  that  are  overdue  for  over  one (1) year.  The 

information  necessary  for  the  assessment of the  extent  and  the  nature of such 
overdue  payments  shall  be  provided  in  an  attachment  to  the  Application.  The 

Applicant,  and  members  of  the  consortium  thereof,  shall  provide  relevant 

certificates  from  the  South  Africa  Revenue  Services  to  this  effect. 

L . . . . .  . ... .~ -~ . .- 

4.1 1 the  Applicant  shall  certify  the  extent  that  the  Applicant,  any  venture  holding a 

majority  interest in the  Applicant or venture in which  the  Applicant  holds  a 

majority  interest  has  had  any  judgement  of  a  court of law,  ruling of the 

Competition  Commission  or  Competition  Tribural  against  them  that  became 

effective  with  the  last  three (3) years  in  relation to civil,  criminal or competition 

offences  committed  within  their  business  capacity.  The  information  supporting 

such  certification  shall  be  provided in an  attachment  to  the  Application. 

! 

4.12 the  Applicant  shall  certify  as  to  whether  any  judicial  (collection)  procedure is 
in  progress,  or  has  been  in  progress in  the  last  three (3) years  against the 

Applicant,  any  venture  holding a majority  interest in the  Applicant or any 

venture in which  the  Applicant  holds  a  majority  interest. The information 

supporting  such  certification  shall  be  provided  in  an  attachment to the 

Application,  and  shall be treated  as  confidential  by  the  Authority. 
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4.13 The  Applicant  shall  certify  as  to  whether  there  exists  any  civil  law  suit  in 

progress  against the Applicant,  any  shareholder(s)  holding  a  majority  interest 

in  the  Applicant  or  any  venture  in  which  the  Applicant  holds  a  majority  interest 

which  is  the  subject  of  any  judicial  action.  The  information  and  Attachments 

supporting  such  certification  shall  be  provided  in  an  appendix to the 

Application,  and  shall  be  treated  as  confidential  by  the  Authority. 

4.14 The  duly  executed  statements  and  representations  set  forth in above  shall  be 

submitted  by  the  Applicant in an  appropriate form, together  with all 

accompanying  documents.  Applications  without  the  statements  and 

representations  may  be  disqualified by the  Authority.  The  Authority  reserves 

the  right to request  submission  of  additional  information,  documents, 

statements  and  representations. All declarations  and  documents  submitted  in 

support  of  the  Application, in particular  business  plans  and  technical  plans 

shall  form  an  integral  part  of  the  Application. 

. -  . .... . 

5. FUNDING 

5. I The  lack  of  funding  provided  by  traditional,  financial  institutil s for  companies 

and  entities  owned  by  persons  from  historically  disadvantaged  groups  requires 

specific  consideration. In order  for  the  set  aside  for  persons  from  historically 

disadvantaged  groups to be  successful,  the  Applicants  will  have to have 

access  to  funding  of  their  operations.  The  lack of  adequate  funding 

mechanisms  for  persons  from  historically  disadvantaged  groups  requires 

innovative  funding  mechanisms to be  developed to provide  capital for the set 

aside  for  persons  from  historically  disadvantaged  groups. 

5.2 The  experience  of  persons  from  historically  disadvantaged  groups  being 

financed  primarily  through  debt-equity,  often  results  in  the  management  and 

control  of  the  companies  shifting  from  them  to  the  financing  institutions 

on 



I 

STAATSKOERANT, 7 JANUARIE 2002 No. 2301 0 19 

6. TERMS AND CONDITIONS  FOR  FUNDING 

6.1 The  funding  of  the  company  has to be  clearly  stated  to  ensure  that  the  control 

and  ownership  of  the  company  can  clearly  be  seen  to  be  in  the  hands  of 

persons  from  historically  disadvantaged  groups  and  that  the  control  and 

ownership  cannot  be  diluted. 

6.2 The  funding  of  the 19% set  aside  to  persons  from  historically  disadvantaged 

groups  has  to be indicated i,n the  business  pian  in  a  transparent  manner. 

6.3 Any  failure  to  disclose  the  full  details  of  the  funding  mechanisms will result in 

disqualification of the  Applicant.  The  use  of  these  funding  mechanisms  and 

spread  of  ownership  and  funding will serve  to  the  advantage of the  Applicant. 
. . .. 

7. THE  LICENCE 

7.1 The  geographical  area  for  the  provision  of  PSTS  in  accordance  with  this 

Invitation  shall be the  entire  territory  of  the  Republic of South  Africa. 

7.2The  use of the  frequency  bands  in  border  areas  of  the  country  may  be  limited 

by  preferred  frequency  distribution  agreements  concluded  with  neighbouring 

countries  or, in the  absence  of  such  an  agreement,  by  the  frequency  use  in 

such  neighbouring  countries. 

7.3The  time  schedule  relating  to  the  national  territorial  coverage  will be set  forth  in 

the  draft  licence  which  will  be  attached  to  the ITA for local or  international 

investors; 

8. TERMS AND  CONDITIONS OF LICENCE 

8.1 The  term of the  licence  shall  be  twenty (20) years  from  the  commencement  of 

service. 
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8.2 On  the  written  application by the  Licensee  the  Authority  may  extend  the  period 

of  the  Licence,  for  a  further  five (5) years,  subject  to  the  opinion  of  the  Authority 

that  the  services  have  been  rendered  to  acceptable  quality  standards  and  in 

compliance  with  the  original  Licence. 

8.3 Should  the  Licensee  default  in  the  construction  of  the  network,  the  Licensee 

shall,  until  the  completion  of  the  construction  of a network  capable  of  the  quality 

and  range  of  services  determined in the  Licence,  pay  a  default  penalty  specified 

in the Licence; 

8.4The  Licensee  shall  be  required  to  provide  advanced  telecommunications 

services to both  business  and  residential  customers. 

. .  - .. . . .. . 

8.5 The  Licensee  shall  at  the  end  of  each  year  submit  an  audited  report  to  the 

Authority  on  the  degree of achievement  of  the  Licence  requirements,  describing 

the  extent  and  the  causes of delays, if any.  The  report  shall  include an  analysis 

of the  degree  of  compliance  with  the  conditions of the  licence.  The  Authority 

shall  be  entitled  to  further  audit  the  data  provided. 

8.6 On  the  fifth  anniversary of the  effective  date,  the  Authority  and  the  Licensee  shall 

mutually  review  the  global  technological  developments  and  the  impact  thereof 

upon  the  market,  other  conditions  relating to the  licence  activities  and 

international  obligations  undertaken in the meantime  by  the  Government of the 

RSA,  and a consequence of the  .above,  the  necessity of -amending and/or 

supplementing  the  Licence. 

8.7 The  Licensee  shall  conclude  such  agreements  with  other  providers  of 

telecommunications  services,  in  accordance  with  applicable  law, in order to 

meet  the  time-scheduled  requirements  relating to the  marketing,  quality,  quantity 

and  technical  parameters of the  licence  activity,  terms  and  conditions  of  co- 

i 
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operation  with  other  telecommunications  operators,  minimum  requirements  and 

other  conditions  relating  to  the  Licence  activities. 

8.8 The  Licensee  shall  construct its telecommunications  network  and  provide  its 

services  at  all  times  in  compliance  with the Licence. 

il 9. OTHER FEES PAYABLE  BY THE LICENSEE 

J 
9.1 The  Licensee  shall  pay  the  radio  frequency  spectrum  licence  fee  specified  by 

the  Authority; 

10. CONFIDENTIAL  TREATMENT OF INFORMATION 
~_. . . ~ .. 

IO. 1 If the  Applicant  wishes  to  exclude  certain  confidential  information  from  public 

inspection  as  provided  for in  section 34 of the  Act,  the  Applicant shall submit two 

additional  copies  marked  “For  Public  Inspection”,  which  copies  shall  exclude 

such  confidential  information  and  shall  clearly  indicate  where  such  confidential 

information  has  been  excluded,  together  with  the  Applicant’s  request to the 

Authority  to  have  that  confidential  information excluded from  public  inspection in 

terms  of  section  34(4)(b)  of the Act. 

10.2 Applicants  shall  be  responsible  for  the  review  and  interpretation of the Invitation, 

including  all  attachments  and the draft  Licence.  Applicants  shall be fully  liable if, 
due to  its  failure  to  comply  with  such  requirements  their  Application  is  rbjected or 

disqualified  by  the  Authority. 

10.3Each  Applicant  shall  be  responsible  for  the  assessment  and  analysis of the 

South  African  telecommunications  market  and  the  relevant  regulatory 

environment.  Neither  the  Minister,  the  Authority,  nor  the  Government  of  the RSA, 

their  officials  and/or  employees  shall be responsible  for  any  disadvantage 

suffered  by  an  Applicant,  prior  to,  during  or  subsequent  to the Application 
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process  as  a  result of the  inaccurate  assessment  and  analysis  of  the  South 

African  telecommunications  market  or  regulatory  environment,  or  for  any  other 

reason  whatsoever. In addition,  Applicants  shall be responsible  for  the 

procurement  and  interpretation  of  data  necessary  for  the  fulfilment of their 

obligations,  and  shall  bear all liability  incurred in connection  with  the  use  thereof. 

Applicants  shall  seek  their  own  counsel for the  preparation of application. 

10.4 Neither  the  Minister,  the  Department  of  Communications  nor  the  Authority  shall 

entertain ex parte contacts  with regard'to  this  Invitation,  or  any  other  matter  relating 

to  the  proceedings  for  the  application  for  the PSTS licence  initiated  by  the 

Invitation. 

10.5 Neither  the  Minister,  the  Authority  nor  their  officials  and/or  employees  shall  be 

held responsible  for  any  disadvantage  suffered  by an Applicant  during  or 

subsequent  to  the  Application  process as a  result  of  its  inaccurate  assessment 

and  analysis  of  the  South  African  telecommunications  market  or  regulatory 

environment,  or  for  any  other  reason  whatsoever. 

If. AMENDMENT OF THE INVITATION 

11.1 The  Minister may in her  sole  discretion  amend  the  Invitation  prior  to  the  date 

specified  for  the  submission  of  Applications. 

11.2 The Minister  shall  publish  a  notification  regarding  the  amendment of the 

Invitation in the  same  way as the  Invitation  itself was  announced  and  shall 

publish  such  amendment  by  Government  Gazette. 

11.3 In the  event of an  amendment to the  invitation  the  deadline  specified  for  the 

submission of Applications  may  be  extended  by  the  Minister. 
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11.4 No amendment  to  the  Invitation  may be made  by  the  Minister  within  the  fifteen 

(1 5) day  period  prior to  the  deadline  specified  for the submission of Applications. 

12. BINDING  EFFECT OF THE  APPLICATION 

12.1 The Applications  shall  be  binding  upon  the  Applicants  for  a  period of one 

hundred and twenty  (120)  days  from the deadline  for  submission of Applications, 

up  to  a  date to which  such  period  has  been  extended  by  the  Minister. 

13. RIGHTS  RELATING  TO  APPLICATION  DOCUMENTATION 

13.1 Applicants  acknowledge  that the  Authority  shall  have  a  non-exclusive right to 

use,  the  Application  documents;  any  information  included  therein..  Such  right 

shall  extend  only  to  the  reproduction of the  Application  through  printing by 

electronic  means,  for  use in materials  prepared  by the Authority in connection 

with  the  Application, or any  other uses relating to the adjudication  process,  the 

selection of the successful Applicant,  conclusion  and  the  potential  revision 

and/or  amendment  of the Licence. 

14. SUBMISSION OF APPLICATION 

14.1 Format,  signing  and  packaging of Applications: 

14.1 .1 Original and  duplicate  copies  of  the  Application  shall  be  prepared in 

printed form in  accordance  with  Attachment 3. The Applicant  shall  submit 

as  a  part of the  Application  an  executive  summary  not  exceeding  fifteen 

(1 5) pages. 

14.1.2 The  Application  documentation  (including the executive  summary  but 

excluding  the  attachments)  shall  not  exceed two hundred (200) pages. 

Each  page of the  Application  documentation  (including  the  Application, 

the  executive  summary  and the  attachments),  other  than  the  attachments 
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the  submission of which  is  not  required  by  this  invitation  to  the 

Application,  shall  be  signed  by  the  representatives of the  Applicant.  Any 

correction,  rider or deletion  shall  only  be  valid if countersigned  by  the 

representatives of the  Applicant.  Copies  of  the  documents  concerning 

representation  (signature  specimen,  power  of  attorney  in  a  notarised 

document  or a private  document  providing  conclusive  evidence, or in 

case  of  a  foreign  Applicant  any  equivalent  documents)  shall  be  submitted 

in  the  original  format,  while  duplicate  copies of these  documents  may  be 

attached  to  duplicate  copies of the  Application, 

14.1.3 Applicant  shall  submit  one (1) original  copy  and  twenty  five (25) 

numbered  duplicate  copies of the  Application.  One  copy  shall  be  unbound 

and  unstapled  and  be  marked  as  "ORIGINAL COPY and ,the 

"DUPLICATE  COPY  No. f - -1'' (with  the  relevant  number);  respectively. 

14.1.4 In case of any  conflict  among  the  contents  of  the  original  and  duplicate 

copies  of  the  Application,  the  original  copy  shall  prevail. All tables  and 

financial  submissions  shall  be  prepared  in  accordance  with  SA G M P  as 

part  of  the  Application  and  shall  also  be  submitted  in  electronic  format, 

in MS Excel 8.0 (Office 2000) format.  In  the  case  of  any  conflict  between 

the  hard  copy  and the copy  submitted  on  the  floppy  disk, the hard.  copy 

shall  prevail. 
. I  

. I  

14.1.5 Applications  shall  be  submitted  sealed  in  sturdy  containers  addressed  to 

the  Chairperson of the  Authority,  for  the  attention of the  Project  Manager 

indicating  the  name  and  contact  address  of  the  Applicant.  The  envelope 

should  be  labelled  as  follows: 

14.7.5.1 "PSTS LICENCE  APPLICATION"  Each  document  (that  is,  the 

Application  and  its  attachments),  other  than  the  bank  guarantee 

of the  Application,  certificates  relating  to  the  payment of the 

procedural  fees  shall  be  placed  inside  the  above  container. 
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15.  PLACE AND  DEADLINE FOR SUBMISSION  OF  APPLICATIONS 

15.1 Applications  shall  be  submitted  at  the  following  address: 

The  Chairperson 

FA0 The  Project  Manager 

ICASA 

64  Pin  Mill Farm 

164  Katherine Street 

Sandton 

South Africa 

(01 1) 321-8203 (T) 

(01 1) 321 -8547 (F) 
~ .. . 

15.2 The  Minister  may,  in  her sole discretion,  extend  the  deadline  for  submission  of 

Applications.  The  decision  concerning  such  extension  shall  be  published in an 

amendment  to  the  Invitation. In the  case of any extension,  the  legal 

consequences of non-compliance  with  deadlines  shall  apply to such  modified 

deadline. 

16.  AMENDMENT  AND  WITHDRAWAL  OF  APPLICATIONS 

16.1 The  Applicant  shall  not  be  entitled  to  amend  or  withdraw  its  Application  during 

the  period of binding  effect  specified  in  this  Invitation.  Should  the  Applicant 

withdraw  its  Application  during  such  period,  the  Applicant  shall  lose the 

Application  fee. 

17.  APPLICATION FEE 

17.1 Applicants  shall  pay  an  Application  Fee of Seventy  Five  Thousand  Rands 

(R75,000.00) in  the  form  of  a  bank  guaranteed  cheque  in  favour of ICASA 

when  submitting  the  Application. 
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17.2  Applicants  shall  not  be  entitled  to  claim  reimbursement  of  such  Application  fee 

for any  reason  whatsoever. 

18. EVALUATION CRITERIA 

18.1  Empowerment of Women 

18.1 .I The  Applicant  will  be  required  to  illustrate  how  women  will  effectively 

participate  in  the  licence.  The  Applicant will be  required  to  demonstrate  and  to 

submit  a  plan  to  ensure  the  participation  of  women  and  women’s  groups in the 

ownership,  management  and  control of these  companies  and  to  clearly  illustrate 

how  downstream  activities  related to  the  operations  of  the SNO will  ensure 

participation of and  benefit  these  women.  The  Applicant  must  indicate  how 

dividends from the  venture  will  be  distributed  to benefit  these  women  and  the 

other  empowerment  groups. 

I .. . .  . .. . 

18.2  Funding of the BEE 

18.2.1  The  Applicant  must  provide  the full proposed  funding  mechanism for the 

acquisition  of  the  19%  stake.  This  funding  has  to  be  clearly  addressed in 

the  business  plan. ’ 

18.3  Management  Capacity 

18.3.1  The  business  plan  has to  indicate the management  experience  and skills to 

be provided by the BEE. It  should  focus  on  the  management  capability  of 

the BEE to contribute to the  success of the SNO. 

18.4 ICT professionals 

18.4.1  Applicants  will  need  to  indicate  how  they  will  be’  utilising  the  skills  and  the 

professional  capabilities  of  persons  from  historically  disadvantaged  groups 

i 
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in  the  field of engineering,  economics,  accountancy,  technology  and  the 

legal  environment. 

18.5  Human  Resource  Development 

19.5.1  Applicants  need to clearly  set  out  how  they  will  ensure  the  development of 

skills  amongst  persons  from  historically  disadvantaged  groups.  They 

should also show links  with  historically  disadvantaged  tertiary  Institutions. 

18.6  Involvement of Youth 

18.6.1  The  Applicant will need to  demonstrate  how it will  integrate  youth  into  the 

economic  and  social  sphere o telecommunications. 

18.7 Business  and  technical  plan 

18.7.1  The  Applicant  will  need  to  address  the  concept  of its marketing  plan.giving 

due  consideration  to  market  analysis,  demand  analysis,  market  size  and 

segmentation,  marketing  strategies  as  well  as  overall  sustainability  including 

the  strategic  plan  for  the SNO. It should  include  both  technicalhetwork  design 

strategy. 

18.8 Role in  bridging  the  digital  divide 

18.8.1  The  Applicant  needs to set  out  clearly  what  initiatives it proposes to address 

the  issue of the  digital  divide. 

18.9  Business  model of the  empowerment  component  within  the SNO 

18.9.1The  Applicant  needs to  address its business  pian  within  the SNO setting  out 

its  investment  plan,  its  own  financial  analysis, key' ratios,  sensitivity  analysis 

. and  its own business  experience  in  other  markets. 

18.9.2  The  Applicants  for the set  aside  for  persons  from  historically  disadvantaged 

groups  have to clearly  demonstrate  their  management  capability to contribute 

to  the  success  of the SNO. The  management  profile  and  capacity of the 
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Applicant  has  to be demonstrated  and  provided for in the  comprehensive 

business  plan to be  presented to the  Authority. 

18.10 Experience  and  understanding of the  sector 

18.10.1 The  Applicant  will  need  to  demonstrate  experience  and  ability to provide 

the  necessary skills, research  in  understanding  the  sector  and making 

projections,  the  quality of its technical  experience,  network  infrastructure 

sharing,  any  experience in  network  design. 

19. Application  must be set  out in accordance with the  application form attached to 

this  document. 

I . .  .~ 
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THE APPLICATION FORM 

1. The Applicant 

1 .I Full  legal  name of the  Applicant  and two representatives,  duly 

authorised by the  Applicant  to  respond  to  communication  from  the 

Authority 

I .2 Physical  address 

7.3 Postal  address 

1.4 Telephone  number@) 

I .5 E-mail  address 

-_ . 

t 

1.6 Telefax  number 

2. Ownership and Control 

2.1 Provide  a  brief  description of the  Applicant's  legal  status; 

2.2 Provide  certified  copies of all  relevant  founding  documentation; 

2.3 Provide  a  brief  description  of  how  and  when  the  Applicant  was 

formed  and  how it has  developed  since  then; 

2.4 Provide  a  complete  and  detailed  description of all  direct  and  indirect 

ownership  interests in the  Applicant,  including  beneficial  ownership 

interests; 
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2.5 Provide  a  brief  description  of all persons/individuals  who  hold  a 
L 

direct  or  indirect  ownership  interest in the Applicant; 

2.6 Provide  a  complete  and  detailed  description  of  all  direct  and  indirect 

voting  interests in the  Applicant,  including  beneficial  voting  interest; 

2.7  Provide  a  complete  and  detailed  description  of  all  direct  and  indirect 

financial  interests in the  Applicant,  including  beneficial  financial 

interests; 

2.8  Provide  a  complete  and  detailed  description  of  the  governing  body 

of the  Applicant,  for  example  the  board of directors,  indicating  how 

such  governing  body  is  appointed. 

3. Management 

3.1 Provide  a  brief  description of the  corporate  management  and 

organizational  structure of the  Applicant; 

3.2  Provide  details of each  member  of  the  Applicant's  senior  corporate 

management  including  directors,  senior officers, members,  partners, 

trustees,  as  the  case  may  be; 

3.3 Provide  the  following  details:  name,  date of birth, ident i  number, 

address,  nationality,  occupation  and  a  brief cunicu/um vitae, with 

relevant  experience. 
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4. Shareholder Interests 

4.1 Provide  a  description of all shareholder  agreements  and/or  other 

arrangements  relating  to  contingent  direct  and  indirect  ownership  and 

control; 

4.2 Provide  details  of  advisors  and  research  consultants  and  state  their 

roles  in.assisting  the  Applicant; 

4.3 Provide  any  other  relevant  information  regarding  the  ownership or 

control  of  the  Applicant. 

5. Financial  Ability 

5.1 The  Applicant  must  provide  details  of  how  the  Applicant  intends to 

fund  the 19% (or  part  thereof)  share of the  capital  expenditure  and 

operations of a PSTS Licence;  Applications  must  provide  evidence 

of research  and  investigation  of  the  costs in this  regard.  The 

applicant  must  detail  the  sources  of  funding  which it intends  to 

access  and  provide  detailed  proof of such  funding.  The  information 

required  in  terms of this  item  as  set  out  below is premised  on the 

Applicant  being a company.  In  the  event  that  the  Applicant is a 

natural  person  or  an  entity  other  than  .a  company, it must  provide 

the  required  certificates,  descriptions  and  proof  that  would be 

appropriate  for  the  Applicant,  ensuring  that.  the  substantive 

information  required  has  been  provided; 
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5.2 The  Applicant  must  provide  Directors'  certificates in respect  of  the 

amount  of  issued  and  paid-up  share  capital, the  aggregate  values 

of  shareholders  loans to the  company  and  a  detailed  breakdown of 

such  loans; 

5.3 The  Applicant  must  provide a description of the method by which 

share  and/or  loan  capital  is  to  be  raised; 

5.4 The  Applicant  must  provide  a  description of any  additional 

commitments  or  obligations  of  any of  the  Applicant's  shareholders 

to  provide  further  funds  to  the  Applicant; 

5.5 The  Applicant  must  provide  proof  that  a  shareholder  referred  to 

above  is  financially  capable of providing  such  funds; 

5.6 The  Applicant  must  provide  a  description of and  proof  of  bank 

facilities  or  other  credit  arrangements,  for  example - Banker's 

certificate of the  amount of deposits  available;  Banker's  certificate 

of the  amount  of  overdraft  facilities  available;  Banker's  certificate of 

the  amount  of  other  credit  facilities;  or  bank  guarantees; 
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5.7  The  Applicant  must  provide a description  of  and  proof  of  any  other 

funding  sources; 

5.8 The  Applicant  must  provide  copies  of  the  audited  financial . I 

statements  and  auditor's  reports  thereon for the  previous  three 

years,  together  with  the  most  recent  interim  results  for  the  Applicant 

and  persons  who  have  a  direct  ownership  interest in  the  Applicant. 

\ 

6. Business  and  Telecommunications  Experience 

1 . .  ~ .. ~ -. .. 

6.1 The  Applicant  must  provide  a  brief  description  of  the  business  and 

telecommunications  experience of the  Applicant  and  the  proposed 

human  resources  contribution in  the  following  key  areas:  financial, 

technical,  marketing,  regulatory,  human  resources,  and in any  other 

operational  areas; 

6.2 The  Applicant  must  provide  the  following  details:  name,  date of birth, 

identity  number,  address,  nationality,  occupation  and  a brief personal 

background  and  indication of experience  of  key  personnel  who  could 

be  employed  by  the  licencz  company. 

k 

7. Applicant  Volunteered  Information 
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8. EVALUATION  CRITERIA 

8.1 

I. 

8.2 

8.3 

The  Authority  shall  rate  applications  in  accordance  with  the 

following  criteria: 

/ 
I / 

Criteria Points 

Empowerment of Women 

20 Management  capacity 

10 

20 Empowerment of historically  disadvantaged 

5 Role in Bridging  the  Digital  Divide 

15 Business  and  technicall  Plan 

5 Youth  involvement 

10 Human  Resource  Development 

groups in the  business  model  within  the 

SNO 

Experience  and  understanding of the  Sector 

10 Ability  to  raise  funding 

5 

- 100 - Total 

The  Applicant  shall  be  entitled to submit, as Attachments to such 

tables,  any  documents  used  in  support  of  the  above  tables, or any 

other  documents  deemed  necessary  by  the  Applicant.  For  the 

purposes  of  this  section  the  phrase  "the  entire  term of licence"  shall 

be deemed  to  refer  to  the  original  twenty (20) year  long  term of the 

licence. 

The  Minister  shall  not  be  obliged  to  publish  a  new  Invitation on the 

subject-matter of this  Invitation, in the  event  that  none of the 

Applicants  is  selected  as  the  successful  Applicant of the Licence. 
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. .. 

Attachment 

List of Applicable  Laws,  Recrulations and Policy Directions 

In preparing  applications,  regard  should  be  had  to,  among  other  matters,  various 

publications in the  Government  Gazette.  These  include  the  following: 

1. Telecommunications  Act  No.  103 of 1996 as amended 

2.  Sentech  Act  No.  63 of 1996 

3. IBA  Act No. 153  of  1993 

4. ICASA Act  No.  13 of 2000 

5. Post  Office  Act  No. 44 of  1958  as  amended 

6. Ministerial  Policy  Direction  on  Contributions  to  the  Universal  Service  Fund 

published  in  Notice  775  of  1997  in  Government  Gazette  17984  dated  7  May 

1997; 
~. .. 

7.  Ministerial  Policy  Direction  on  Contributions  to  the  Human  Resources  Fund 

published  in  Notice  774  of  1997 in Government  Gazette  17984  dated  7  May 

1997; 

8. Ministerial  Policy  Direction  on GMPCS published  in  Government  Gazette 

No.  22170  dated  23  March  2001; 

9. Ministerial  Determination  on  Interconnection  Guidelines  published in Notice 

771 of 1997  in  Government  Gazette I7984 dated  7  May  1997; 

10. Licence  issued  to  Telkom  SA  Limited  to  provide  telecommunication  services 

in  terms  of  section  36  of  the  Act  published  in  Notice  768 of 1997  in 

Government  Gazette  17984  dated  7  May  1997; 
. .  

I 
1 I. Licences  issued  to  Vodacom  Group  (Proprietary)  Limited  and  Mobile 

Telephone  Networks  (Proprietary)  Limited to provide  cellular 

telecommunication  services  published in Notice  1078 of 1993 in 
I 
~ Government  Gazette'  15232  dated  29  October  1993; 


