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G E N E R A L  N O T I C E

NOTICE 1147 OF 2~

DEPARTMENT OF HOUSING

PROPOSED HO~ LOAN ~ MORTGAGE DIS~OSW LEGISLA~ON

~ Department of Housing hereby pubhah~ the Home ban and Motigage Dhdosum Bfil,
2000 for pubtic tiormatio~  -wion and wnunent.

~m~ -d be ~ or M to: The -r- ~ of Houdng  Private Bag
XW, PRETO~ 0001, & (012) 3418512, for attention Mr R Thatcher.

Comments must k received on or kfore 10 April 2000.

I
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HOME LOAN AND MORTGAGE DISCLOS~E  BILL, 2000

(M~IS~R OF HOUS~G)

!
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B I L L

To promote fair lending practices among financial institutions which provide home loans;
to require disclosure by financial institutions engaged in the provision of home loans of
certain information in their reports and annual financial statements; to establish an OffIce
of Disclosure to monitor compliance with the disclosure requirements of this Act; to rate
such financial institutions and make such rating public; to amend the definition of housing
loan in the UsU~ Act; to empower the Minister to introduce measures, through regulation,
to promote the sustainable provision of home loans to under and un-serviced segments of
the population; and to provide for matte~ connected herewith.

P R E A M B L E

-~S in terms of section 9 of the Constitution of the Republic of South fica, 1996 (Act
No. 108 of 1996),

(1) Everyone is equrd before the law and has the right to equal protection and benefit of the law.0

(2) Equality includes the fill and equal enjoyment of W rights and freedoms. To promote the
achievement of equality, legislative tid other measures designed to protect or advance persons,
or categories of persons, disadvantaged by utitir  discrimination maybe taken.

(3) The state may not unftirly discriminate directly or indirectly against anyone on one or more
grounds, including race, gender, sex, pregnancy, marital status, ethnic or social otigin, colour,
sexual orientation, age, disability, religion, conscience, beliefi  culture, language and birth.

(4) NO person may unfairly discriminate directly or indirectly against anyone on one or more
grounds in terms of subsection (3).

(5) Discrimination on one or more of the grounds listed in subsection (3) is unfair udess it is
established that the discrimination is fair;

AND WHE~AS in terms of section 26 of the said Constitution everyone has, inter alia, the
right  to have awess to adequate housing and the state must take reasonable legislative and other
measures, within its available resources, to achieve the progressive realisation of this right;
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AND WHEREAS in terms of section 32(1) of the Constitution everyone has the right of access
to -

(a) any information held by the state; and

(b) any information that is held by another person and that is required for the exercise or
protection of any rights;

AND W~REAS in terms of section 2(l)(e)(v) and (vi) of the Housing Act, 1997 (Act No. 107
of 1997) national, provincial and local spheres of government must, inter alia, promote:

. The effective finctioting  of the housing market while Ievelling the playing fields and
taking steps to achieve equitable access for all to that market; and

. . ‘ Measures to prohibit unfair discrimination on the ground of gender and other forms of
unfair discrimination by all actors in the housing development process;

AND WHE~AS  in the past there has been discrimination by financial institutions, on one or
more grounds set out in section 9(3) of the Constitutio~ when considering or granting home
loans;

AND W~REAS there is an urgent need to ensure that dl financial institutions disclose certain
information regarding their business of advancing finance in respect of home loans;

BE IT THEREFORE ENACTED by the Parliament of the Republic of South Aftica, as
follows:-

CHAPTER I

Introductory provisions

Definitions

1. In this Act, udess the context indicates otherwise -

(i) “auditors” means the auditors of the financial institution appointed in terms of the
requirements of the Companies Act, 1973 (Act No. 61 of 1973) or any other law;

(ii) “borrower” means any person who is indebted to a financial institution in respect of a home
loan;

(iii) “Companies Act” means the Companies Act No. 61 of 1973, as amended from time to time;

(iv) “Department” means the Department of Housing;

(v) “financial institution” means any bank or mutual bank registered as such under the Banks
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Act, 1990 (Act No. 94 of 1990) and the Mutual Banks Act, 1993 (Act No. 124 of 1993),
respectively, and any other registered financial institution whose business, is, inter alia, the
acceptnce  of deposits from the generrd public andor  the advance of credit to persons, with the
security of a registered mortgage bond, for the purpose of providing home loans;

(vi) “home”  means a residentird structure wtich  a financial institution recognises as collateral, in
fill  or in part, for a home loan;

(vii) “home loan”  mems a loan or advance by a financial institution to a person for the purposes
of purchasing, renovating or improving in any way such owner’s home, with the security of a
registered mortgage bond;

(viii) “Minister” means the Minister of Housing;

(ix) “Of ice” means the Ofice of Disclosure established in terms of section 3;

(x) “regulation” means a regulation made under section 8;

(xi) “required information” means the information set out in section 7;

(xii) “secretariat” means the secretariat established in terms of section 5(l);

Scope of Act

2. This Act shall apply to all financial institutions within the Republic of South Africa which
advance credit to persons, with the security of a registered mortgage bond, for the purposes of
a home loan.

Establishment of OffIce of Disclosure

3.(1) An ofice  called the Ofice of Disclosure to be situated within the Department is hereby
@ablished,

(2) me members of the Office me to be appointed  on the basis of their experience, expertise and
specific competence in matters related to bating, housing fin~ce and investment, community
economics and civil rights.

(3) The Office  consists of a chai~erson  with the rafi equal  to that of a Chief Director, a vice-
c~erson  ~d not more than 8 other members appo~t~ by the Minister,  afier consultation with
the Minister of Finance, by virtue of their expe~ise ad expe~ence  referred to in subsection (2)
above.

(4) Such members are to be appointed not because  they come from a specific sector of home loan
finance but because of their experience and expefiise  to C~ out their tasks.

(5) A member of the Ofice must -
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(a) be a fit and proper person; and

(b) have the necessary experience, expertise and competence referred to in subsection
(2) above.

(6) A member of the Ofice is, subject to subsection (7), appointed for the period determined by
the ~ster at his or her appointment, but not more than three years, and maybe reappointed on
the termination of such period.

(7) A member of the Ofice ceases to be a member if -

(a)

(b)

(c)

(d)

(e)

(0

(g)

(8) men -

(a)

(b)

he or she resigns;

without the leave of the Office, her or she is absent from three consecutive
meetings of the Office;

his or her estate is sequestrated or he or she applies for assistance contemplated
in section 10(1)(c) of the Agricultural Credit Act, 1966 (Act No. 28 of 1966);

he or she becomes of unsound mind;

he or she is convicted of an offence and sentenced to imprisonment without the
option of a fine;

he or she becomes a member of Parliament, a provincial legislature, a municipal
council, the Cabinet or the executive council of a province; or

the Mnister  terminates his or her office for reasons which are just and fair.

the chairperson of the Ofice is absent or unable to filfil any finction  of the
chairperso~ the vice-chairperson of the Offiw must act m chairperson during such
absence or incapacity; and

both the chairperson and vice-chairperson of the Office are absent or unable to
fulfil any finction  of the chairperson, the Mnister  may designate any other
member of the Ofice to act as chairperson during such absence or incapacity.

(9) The fist meeting of the Office must be held at the time and place determined by the Mnister,
and all other meetings of the Office must be held at times and places determined by the
chairperson of the Office.

(10) The chairperson or, in his or her absence, the vice-chairperson -

(a) may convene a special meeting of the Office;
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~) must convene suchmeeting  wittin14days  of thereceipt  ofawtitten  request
signed by at least five members of the Office to convene such meeting.

(11) The quorum for a meeting of the Office is more than 50% of its members.

(12) The chairperson% or in his or her absence the vice-chairperso~ determines the procedure at
the meetings of the Office.

(13) A member of the Office who is not in the fill  time service of the State shall be appointed at
such remuneration determined by the Minister with the approval of the Minister of Finance.

(14) Members of the OffiW are to disclose any cofiicts  of interest, financial or othemise,  which
tiq might have in making any decision relating to their tasks, such disclosure to be made before
any decisions are taken.

Functions and powen of Ofice

4.(1) The finctions  of the Office are to -

(a)

@)

(c)

(d)

(e)

(0

(g)

receive the required itiormation  contemplated in section 7 from financial
institutions;

receive and tie into account pubfic comments on financial institutions relating to
home loans;

andyse  and interpret such required information.

make available to the public itiorrnation  that indicates whether financial
institutions are serving the housing credit needs of their communities;

assist in identi&lng  possible discntinatory  lending patterns and assist any
statuto~  regulato~  body in enforcing compliance with anti-discriminato~
legislation;

report to the Minister annually in respect of its work during the preceding year,
such report to include an analysis of each financial institution’s performance in
complying with the terms of the Act; and

make recommendations to the Minister on any matters falling within the purview
of this Act.

(2) The powers of the Office are to -

(a) examine financial institutions for the purpose of ascertaining whether they are
complying with the provisions of this Act as we~ as with the provisions of sections
31 and 32 of the Promotion of Equality and Prevention of Unfair Discrimination
Act, 2000 (Act No.4 of 2000);
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(b)

(c)

(d)

(e)

advise the Minister on the format, content and timing of disclosure by financial
institutions in terms of the requirements of this Act;

require financial institutions, within a reasonable time frame, to substantiate
tiormation  disclosed in terms of the requirements of this Act, where reasonable
doubt may etist  in the opinion of the Office that the itiormation  disclosed is not
filly accurate andor comprehensive;

institute proceedings to veri~  the validity of information disclosed by a financial
institution, in terms of the requirements of this Act, for which purpose such
financial institution shall afford the Office all reasonable access to premises and
information and assistance in order to enable the Office to analyse  and interpret
such information; and

institute charges against a financird institution with the relevant Attorney-General’s
office in the event of non-complimce  by such financial institution with the
requirements of this Act or with any reasonable request for information from the
Office.

Secretariat of the OffIce

5.( 1) As soon as possible after the commencement of this Act, the Department must establish a
secretariat to support the Ofice in the execution of its functions as set out in section 4.

(2) The secretariat shall comprise officials of the Depafiment.

(3) The Department of Housing shall find the costs of the secretariat from its own budget.

(4) The secretariat shd cause the establishment and maintenance of an adequate and appropriate
financial bookkeeping and management finction  to filly account for and manage expenditure
incurred against its budget and the efficient use of resources at its disposal.

(5) The Director-General: Housing shall be the accounting oficer for the Ofice and shall cause
the installation of the necessary financial controls and management measures by the Office to
ensure fill  accountability for expenses incurred by the OffIce: Provided that, subject to the
provisions of the Public Finance Management Act, 1999 (Act No. 1 of 1999), -

(a) the secretariat shall be accountable to the Office in relation to any fictional
matters executed by the secretariat under instructions of the Office as well as all
matters pertaining to the budget and expenses incurred by the secretariat.

(b) the Office shall be accountable to the Director-General: Housing in relation to the
budgetary allocation  made to the Office by the Department of Housing.

Disclosure obligations by financial institution

6.(1) With effect born the date of the commencement of this Act, every financial institution shall
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disclose in its annual  fiancid  statements and othefise  as prescribed by this Act or by regulation,
retiable  and timely information, as set out in section 7, that enables the Office to make, amongst
others, an accurate assessment of the performance of the financial institution in terms of the
requirements of the Act.

(2) The disclosure by a financial institution of the required itiorrnation  in compliance with the
provisions of subsection (1) shall be in addition to any other itiormation  which the financial
institution is obliged to disclose in its financial statements in terms of the Companies Act or any
other law or principle of law.

(3) The information required to be disclosed in terms of subsection (1) shall be firnished  under
a separate heading entitled “Disclosure requirements in terms of Home Loan and Mofigage
Disclosure Act.”

(4) The auditors of a fimcid institution shall be required to comment specifically in the financial
institution’s annual statements on the accuracy and comprehensiveness of information disclosed
in terms of subsection (1) and whether there has been compliance by the financial institution with
the relevant provisions of this Act.

hformation  required to be disclosed by financial institutions in their financial statements

7. (1) The tiormation  required to be disclosed by fiancid institutions in respect of each category
of home loans made available, in compliance with section 6 is the following -

(a)

(b)

(c)

(d)

the total number and Rand amount of completed applications for home loan forms
received during the financial period in respect of which such financial statements
have been prepared in respect of -

(i) particular categories of borrower as prescribed by regulation; and

(ii) particular geographic areas as prescribed by regulation.

the total number and Rand amount of home loan applications for home loans
decfined and the reasons for such rejections per category of reason as required by
regulation issued in terms of section 9, in respect of-

(i) ptiicular  categories of prospective borrower as prescribed by regulation; and

(ii) particular geographic areas as prescribed by regulation.

the total number and Rand amount of all home loans closed and disbursed by a
financial institution during the financial period in respect of which such financial
statements have been prepared.

the total number and Rand amount of all home loans granted by a financial
institution during the financial period in respect of which financial statements have
been prepared which were granted -
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(i) to particular categories of borrowers as prescribed by regulation;

~) in respect of particular geographic areas as prescribed by regulation.

(e) such other itiormation  as is prescribed by regulation.

(2) The itiorrnation  to be firnished  in terms of subsection (1) above must be given on a home
loan by home loan basis as well as by way of aggregate figures.

(3) In respect of each financial year financial institutions must in addition to disclosing the
information referred to in subsection (6)(1) disclose the relevant itiormation  in respect of the
immediately preceding year.

(4) No person may disclose any information acquired on a cofidentid  basis in the course of the
application of this Act, except when -

(a) necessa~  for the purposes of this Act;

(b) required in terms of other legislation;. or

(c) ordered by a court.

Regulations

8. The Minister shall, within six months of this Act being published in the Government Gazette,
in consultation with the Mnister  of Finance and afier consultation with the Governor of the
Reserve Bank, make regulations regarding -

(a) any matter which in terms of this Act is required or permitted to be prescribed;
antior

(b) any matter which is necessa~  or desirable to advance the objectives of this Act.

Amendment to Usu~ Act, 1968 (Act No. 73 of 1968)

9.(1) The definition of “housing loan” in section 1 of the Usury Act, 1968 (Act No. 73 of 1968)
is hereby amended by the deletion of paragraph (c) of the definition and the substitution therefor
of the following paragraph:

“(c) where the loan is a home loan as defined in section 1 of the Home Loan and
Mortgage Disclosure Act, 2000 (Act No. of 2000)”

(2) Any reference in the Schedule to the Usury Act, 1968 to an insurer registered in terms of any
applicable insurance legislation shall be interpreted to include a reference to a company in respect
of which the Registrar of Insurance has made a detetination,  prior to the repeal of the Insurance
Act, 1943 (Act No. 27 of 1943), that the said company does not require registration in terms of
that Act.
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Exemptions

10. The Minister may at his or her discretion exempt a financial institution or a category of
financial institutions from any or all the requirements of this Act for a specified period of time
which shall not exceed one year and be renewed upon the submission of new evidence to the
Minister, in the event of-

(a) a fiancird institution requiring time to adjust systems and procedures in order to
collect and provide the information required antior institute the necessary
information and administrative systems to enable compliance with the
requirements of this Act.

(b) the requirements of this Act, in the view of the Mitister,  imposing unreasonable
and/or unaffordable  demands on the resources at the disposal of the financial
institution or any specific defined category of financial institution.

Offences and penalties

1 l.(l) Any person who fails to comply with any provision of this Act is guilty of an offence.

(2) Any person who is convicted of an offence in terms of subsection (1) shall  be liable on each
charge to a tie not exceeding W5 000,00 or to imprisonment for a period of one year or to both
such fine and imprisonment.

Shoti  title and commencement

12. This Act is called the Home Loan and Mortgage Disclosure Act, 2000 and takes effect on a
date determined by the President by proclamation in the Gazette,


