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OFFICE OF THE DEPUTY PRESIDENT

CALL FOR COMMENTS ON THE DRAFT OPEN DEMOCRACY BILL:
1. The draft Open Democracy Bill is hereby published for information and comment.
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Private Bag X955
PRETORIA
0001
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DRAFT OPEN DEMOCMCY BILL

To provide for public access to information held  by go~~ernmental  bodies, subject to certain

exemptions; to make information in respect of the functions and operations of go\-ernmen-

tal bodies available to the public; to provide a mechanism for individuals to correct

information about thernseI\es  held bjI go}”ernmental  or private bodies; to provide for

protection against abuse of information about individuals heId by governmental or private

bodies; to provide for the protection of indi\iduaIs  }}ho make knowm evidence disclosing

contravenfions  of thela}}”,  serious maladministration or corruption in go~-ernmental  bodies;

and to pro~.ide for matters connected therc}}”ith.

BE IT EATACTED by die Parliment of the Republic of South Africa, as follo\vs:—

CONTENTS OF ACT
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4. Desiemalion  of information oficers,  and delegation of po~vers  by information officer and

hezd ofgo~errmental  body

P.4RT 2

GUIDE ON ACT AXD JMNJALS .4BOUT FLNCTIOXS  OF GOVERXIIENT..L

BODIES
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PART 1

INTRODUCTORY PROVISIONS

Definitions

1.( 1) In fhis At/, unless the context otherwise indicates—

“access fee” means a fee prescribed for the purposes of section 25;

“application” means an application to a High Court in terms of section 74 or 75 (as the c=e may

be); ‘
.

“commercial requester” means a requester other than a personal or non-commercial requester;

“computer program” means a set of instructions fi,xed  or s?ored in MIY m-er ~d Wfich  when,.

used directly or indirectly in a computer, directs its operation to bring about a result;

“contravention”, in relation to any provision, includes any failure to comply with the provision,

and “contravene” has a corresponding meaning;

“governmental body”2  nleans-

(a) any department of state or administration in the national, provincial or local sphere of

government or any o~her functionary or institution exercising a po~ver or performing a

function in terms of the Constitution or a provincial constitution or exercising a public

: An italicised word or phrase in the text indicates that the word or phrase is defined in
section 1(1 ).

.2 See section 1(2).
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power or performing a public function in terms of any legislation, and includes, without

limiting the generality of the foregoing, any body-

(i)

(ii)

(iii)

(iv)

(v)

(vi)

(vii)

(viii)

of which the accounts and financial statements are required by legislation to be

audited by the Auditor-General; . ‘.

of which the majority of the members are appointed, whether alone or on the

advice or recommendation of, or in or after consultation with some other person

or body, by the President, the Deputy President, a Minister, the Premier of a

province, a member of the Executive Council of a province or of the municipal

council of a municipality, another governmental body, or more than one of such

authorities;

in which the State, a province or a municipality is the majority or controlling

shareholder;

of which more than 50 per cent of its expenditure is defrayed directly or indirectly

from funds voted by Parliament, a provincial legislature or a municipal council;

which is or was dependent for more than 50 per cent of its total permanent capital

needs, including share capital, loans or other forms of permanent capital, on funds

voted by Parliament, a provincial legislature or a municipal council, and in which

permanent capital the State, a province or a municipality still holds a direct or

indirect interest of more than 50 per cent;

which supplies products or services under monopolistic rights conferred on it by

legislation;

in respect of which the State, a province or a municipality creates the probability

through contingent liability that finds voted by Parliament, a provincial legisla-’

ture or a municipal council ~~ill ha~e  to be used in future to defray more than 50

per cent of the body’s expenditure or to provide more than 50 per cent of the

body’s permanent capital;

of ivhich the funds, assets or other property are administered by the State, a

province or a municipality on a trust basis on behalf of the inhabitants of the

Republic or of a particular interest group;

(b) any other body i+hich t~as a bed! con[emplakd in paragaph  (c/)(\”i) and i}hich exercises

in a monopolistic manner  substmtiallj  the same functions as it performed ~$hen  it \\a.s
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a body contemplated in paragraph (a)(vi);

(c) any other body (including a natural person) only in respect of records  of that body

regarding work that it perfomls  on behalf of or under the control of a body contemplated

in paragraph (a) or (b),

but excludes the Cabinet and all courts and aII judicial officers presiding in those courts;

“head”, in relation to-

(a) a governmental body—

(i) in the case of a national department, provincial administration or organisational

component mentioned in the first coh,urm of Schedule 1 or 2 to the Public Service

Act, 1994 (Proclamation No. 103 of 1994), means the officer who is the

incumbent of the post bearing the designation mentioned in the second column

of the said Schedule 1 or 2 opposite the name of the relevant dep@ment,

provincial administration or organisational component or the officer ~vho is acting

as such;

(ii) in the case of any other govei-nmenfal  body, means the chief executive officer of

that governmental body or the person who is acting as such;

(b) a private body

(i) in the case of a natural person, that natural person;

(ii) in the case of any other private bo’dy, the chief executive officer of the private

body or the person who is acting as such;

“health practitioner” means an individual who carries on, and is registered in te~s of

legislation to carry on, an occupation which involves the provision of care or treatment for the

physical or mental health of individuals or for their well-being, and includes, but are not limited’

t*

(a) a medical practitioner;

(b) a psychiatrist;

(c) a psychologist; and

(4 a social worker;

“inaccurate”, in relation to a record or information contained therein, means incorrect,

incomplete, misleading or not relevant to the purpose for which the record is held;

“information officer”, in relation to a governmental body, means the person appointed as in-
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fom~ation officer of that governmental body in terms of section 4(l)(a);

“internal appeai”  means an internal appeal to the head  of a governmental boa” in terms of

section 67(1 );

“international organisation” means an international organisation—

(a) of states; or

(b) established by the governments of states;

“non-commercial requester” means a requester who seeks access to a record for the purpose

of—

(a) gathering news for the production of, or disseminating news by, a printed or electronic

medium; or

(b) education or research by an educational or non-profit body or a member or employee of

that body in his or her capacity as such;

“notice” means notice in writing, and “notify” and “notified” have corresponding meanings;

“objects of this Act” means the objects of this Act referred to in section 3(1);

“official”, in relation to a governmental boa”, means any person in the employ (permanently or

temporarily and fill-time or part-time) of that governmental body, including the head of the body

or a member of a body contemplated in subsection (2)) in his or her capacity as such or, in the

case of a body contemplated in paragraph (c) of the definition of “governmental body”, in the

course and scope of the engagement of the body;

“organ”, in relation to a gol~ernn?en(al  body, means  any body contemplated in subsection (2) or

any official of that governmental body;

“personal information” means information about an identifiable individual;

“personal information bank” means a collection or compilation ofpersonal  information that

is organised or capable of being retrieved by using an individual’s name or an identifying number

or other particular assigned to the individual;

“personal requester” means a reques~er who seeks access to a record containing personal

information about himself or herselfi

“prescribed” means prescribed by regulation in temls of section 86(1);

“private body” means a natural person or a juristic person (other than a governmental body) in

possession of or controlling a personal information banti

“public safgty or environrnentnl risk’ includes the risk or potential risk to the environment or
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the public (including indi~iduals  in their place of work) associated with— ~

(a) any product which is offered for sale or otherwise available to the public;

(b) any substance which is released into the environment or workplace or is present in food

for human or animal ,consumption;  ~ ~ ,’.

(c) any form of public transport; or

(d) any installation or manufacturing process or substance used therein; ‘‘

“record” means recorded information regardless of form or medium, and_includes—

(a) a record which is capable of being produced by means of computer equipment (whether

hardware or software or both) which is used for that purpose by a governmental boa” and

(b) a part of a record,

and when used in relation to—

(i) a governnzenlal  body, means a record in the possession or under the control of that

governmental body, or of an oJjcial of the body; or

(ii) a private boa”, means a record in the possession or under the control of—

( a a )  t h a t  p r i v a t e  b o d y ;

@b) any other body (including a natural person) in so far as it performs work on behalf

of, under the control of, or in the interest of, the private body;

(cc, any person in the employ (permanently or temporarily and full-time or part-time)

of the private body or other body contemplated in subparagraph (ii) (including the

head of the body) in his or her capacity as such or, in the case of the said other

body, in the course and scope of the engagement of the other body,

and whether or not it was created by the body and whether was created before or after the

commencement of this section;

“request fee” means a fee prescribed for the purposes of section 18;

“request for access” means a request for access to a record of a governmental boa” in terms of

section 10, and “requester” has a corresponding meaning;

“request for correction” means a request for the correction ofpersonal  information  in a record

of a governmental body in terms of section 53(2) and “requester” has a corresponding meaning;

“third party” in relation to a request for access in Chapter 2 of Part 3, means any person

(including the Government of a foreign state, an international organisation or an organ of that

Go\ernn~ent  or organisation) other than the requester in question or a governmental body;
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“this Act” includes any regulation made and in force in termsof.section  86(l);

“transfer”, in relation to arecord,  means transferred interrnsof  section 16(1) or(2), and

“transferred” has a conesponding  meaning;

“urgent appeal application” means an application referred to in section 71(1); “”

“urgent request application” means an application referred to in section 21 (l);

“working day” means any day other than Saturday, Sunday or a public holiday.

(2) For the purposes of this At/, a board, council, committee, commission or other

body—

(a) established or constituted in terms of legislation; or

(b) wholly or partly constituted by appointment made by the President, the Deputy

President, a Minister, the Premier of a province, a member of the Executive

Council of a province or of the municipal council of a municipality, a

governmental body, or more than one of such authorities,

to manage or administer any of the operations of, perform any function of, or advise or assist, a

governmental body is not a governmental body, but is deemed to be comprised within that

govermnental  body.

Application of Act

2. This Ac? applies despite any other legislation whether that legislation came into effect

before or atler the commencement of this section.

Objects of Act

3.(1 ) The objects of this Act are-

(a) to provide for public access, as swiftly, inexpensively and effortlessly as reasonably

possible, to information held by governmental bodies without jeopardizing good

governance, personal privacy and commercial confidentiality;

(b) to provide for the disclosure of information contained in records held by go~’ei-nmental

bodies to which the public have access under rhis Act;

(c) to require go]~ernnw?lal  bodies to make infom~ation  available that will assist the public



STMTSKOERANT 18 OKTOBER  1997 No. 18381 13

I

(d)

(e)

(f)

(g)

(h)

.

in understanding the functions of governnzental  bodies, their operation and the criteria
\

employed in making decisions;

to provide individuals \\’ith access to information concerning themselves held by goverli-

mental orprivale  bodies;

to provide a mechanism for individuals to correct inaccurate information about

themselves held by governnlental  or private bodies;

to protect individuals against abuse of information concerning themselves held by

governmental or private bodies;

to protect individuals who make known evidence disclosing contrawntions  of the law,

maladministration or corruption in governrnenta]  bodies; and

generally, to promote transparency and accountability of all organs of state by providing

the public with timely, accessible and accurate information and by empowering the public

to effectively scrutinise, and participate in, governmental decision-making that affect

them.

(2) When interpreting a provision of this Act, every court of law must prefer any

reasonable interpretation of the provision that is consistent with the objects of this Act over any

alternative interpretation that is inconsistent with those objects.

Designation of information officers, and delegation of powers by information officer and

head of governmental body

4.(1 ) For the purposes of this Act, each governmental body must, subject to legislation

governing the employment of personnel of the governmental body concerned, designate—

(a) a person as the information officer of the body; and

(b) such number of persons as deputy information officers as may be necessary.

(2) The information oflcer of a goverwnental  body-

(a) has direction and control over any deputy information officer of that body;

(b) may, subject to the conditions he or she detemlines,  delegate a power conferred,

or assign a duty imposed, on-that information officer by this Act to that deputy

information officer.

(3) The head of a go~’ernnlental  body may, subject to the conditions the head determines,
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delegate a power conferred, or assign a duty imposed, on the head by this Act to any official other

than the information ofjcer or a deputy information officer of that body.

(4) A delegation or assignment in terms of subsection (2)(3) or (3) does not prevent the

exercise of the power delegated, or the perfomlance of the duty assigned, by the information

officer or head of the governmental body in question.

PART 2

GUIDE ON ACT AND MANUALS ABOUT FUNCTIONS OF GOVERNMENTAL

BODIES

Guide on how to use Act

5.( 1) Within 6 months after the commencement of this section, the Human Rights

Commission must publish in each official language a guide containing such information, in an

easily comprehensible foml and manner, as may reasonably be required by an individual who

wishes to exercise any right contemplated in /his Act.

(2) Without limiting the generality of subsection(l), the guide must include a description

of—

(a) the objects of this Act;

(b) the postal and street address, phone and f= number and, if available, electronic

mail address of—

the information ofjcer of every governmental boa” and( i )

(ii) every deputy information officer of every governmental boa” appointed

in temls of section 4(l)(b) (if any);

(c) the manner and form in which a request for—

(i) access to a record of a governnlental  body;

(ii) access to a record of a private body containing personal il~forn~ation;  and

(iii) correction of personal information held by a private body and a

governmental body,

contemplated in sections 10, 51, 52 and 53 should be made;

(4 the assistance provided by the information ofjcer  of a go~’ernmental  body and the
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Human Rights Commission in terms of ibis Act;

.(e) the manner of lodging—

‘.!, (i) an internal appeal with the head of a governmental body; and

,:!m’:: : (ii) an application with a High Court;

w all remedies in law available in respect of an act or failure to act in respect of a

right conferred, or duty imposed, by [his Act  other than the remedies referred to

in paragraph (e);

@ the manual to be published by every governmental body in terms of section 6, the

information contained therein and how to obtain access to the manual; and

(h) the categories of records open to the public in terms of legislation as

contemplated in section 44 and how to obtain access to those records.

(3) The Human Rights Commission must, if necessary, update and publish the guide at

intervals of not more than one year.

(4) The Human Rights Commission must, as soon as possible after the guide is published

in terms of subsection (1) or (3), supply, in each official language, to-

(a) the head of each governmental body, such number of copies of that guide as the

head of the body has, upon request by the Commission, indicated he or she

requires to comply with section 7(1)(a);

(b) the Director-General: Communications, such number of copies of that guide as

,, the Director-General: Communications has, upon request by the Commission,

indicated he or she requires to comply with section 7(2); and

( c ) “every legal deposit Iibrary as defined in section 1 of the Legal Deposit of

Publications Act, 1982 (Act No. 17 of 1982)” [“official publications depository

as defined in section 1 of the Legal Deposit Act, 1997”, M adopted  by

Parliament - Bill 19 B-97J, and such other libraries as may beprescribed,  at least

one copy of that guide.

Manual  on functions of, and index of records held by, governmental body

6.( 1) Within 12 months after the commencement of this section, the head of a

governmen~a) body must publish in at least t~~o official languages a manual containing—
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(a)

(b)

(c)

(4

(e)

w

(g)

(h)

a description of its structure, powers and duties, including those of its organs;

the postal and street address, phone and fax number and, if available, electronic

mail address of the information officer  of the body and of every deputy

information officer of the body appointed in terms of section 4(1)(b) (if any);

a description of the guide referred to in section 5(1) or (3) and how to obtain

access to it;

in sufficient detail to facilitate a request for access to, and for correction of

personal information in, a record of the body, a description of—

(i) the subjects on which the body holds records and the categories of

records held on each subject;

(ii) every personal information bank held by the body, including, in respect

of each bank—

(aa)

(bb)

(cc)

the identification of the bank and a description of the categories

of individuals to whom the bank relates;

a statement of the purposes for which the information in the bank

~,as obtained  or the ba~ was compiled and a statement of the

uses compatible with those purposes for which the information in

the bank is used or disclosed; and

a statement of the standards of retention and disposal applied to

information in the bank as contemplated in section 62(1) and (3);

a description of the categories of records of the body open to the public in terms

of legislation as contemplated in section 44 (if applicable) and how to obtain

access to those records;

a description of the duty of the head of the body to disclose in terms of section 9

records revealing a serious public safety or environmental risk

a description of the services available to members of the public from the body and

how to use those services;

a description of any arrangement or provision for a person (other than a

governmental boa” or an orgun thereof) by consultation, making representations

or other~vise,  to participate in or influence—

(i) the formulation of policy; or
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(ii) the exercise of powers or performance of duties,
~. . . .

by the body or its organs;
/:

(i) a description of all remedies available in respect of an actor a failure to act by the

body or an organ thereofi  and

0) a description of all remedies (including the procedure contemplated in section 63) i:

available to a member of the public or an official of the body who wishes to

report or otherwise remedy an impropriety contemplated in section 63 and the

protection for an oficia[  of the body against reprisals provided for in section 65.

(~) A go}er}~,l,e}?fal  ~oa” must, if necessary,  update  and publish its manual referred to

in subsection (1) at internals of not more than one year.

(3) The head of a govermnenral  body must, as soon as possible after a manual is

published in terms of subsection(1) or (2), supply, in at least two official languages, to-

(a) the Director-General: Communications, such number of copies of the manual as

that Director-General has, upon request by the head of the body, indicated that he

or she requires to comply with section 7(2);

(b) every “legal deposit library” [“official publications depository”] referred to in

section 5(4)(c) and such other libraries as maybe prescribed, at least one copy of

the manual; and

(c) the Human Rights Commission, at least one copy of the manual.

(4) If the fimctions  of two or more governmental bodies are closely connected, the

Human Rights Commission may direct that the two or more bodies publish one manual only.

(5) Where an organ of state complies with any requirement stipulated in this section in

respect of a governmental body  as if the organ were the head of the body, the head of the body

is deemed to ha~’e complied with such requirement.

Distribution of guide and manuals

7.( 1 ) The hec~d of a gmvrnmental  bo~y must, as soon as possible after—

(a) receipt of copies of dle guide supplied in temls of section 5(4)(a);

(b) publication of its manual in terms of section 6(1) or (2),

and

supply at least one copy of that guide, in each official language: and the manual, in at least I\VO
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official lan=mages, to every head, branch or division office of that governmental body including

the office of its information officer.

(~) The Direct~r.Genera]:  Communications must, as soon as possible afier receipt of

copies of the guide and the manuals supplied in temls of section 5(4)(b) and 6(3)(a), respectively,

distribute one copy of that guide, in each official language, and each manual, in at least two offi-

cial languages, to every post office as defined in section 1 of the Post Office Act, 1958 (Act Iio.

44 of 1958).

(3) The person in charge of—

(a) an office of the governmental body referred to in subsection (1) must provide a

copy of the guide and each manual;

(b) a post office referred to in subsection (2) must provide a copy of the guide and

each manual;

(c) every library contemplated in sections 5(4)(c) and 6(3)(b) must provide a copy

of the guide and each manual,

in the officiaI language \vhich that guide or manual, as the case may be, is required to be

available, upon request, to any person during nomlal office hours—

(i) in the case of an office of a governmental boa” and a library, for inspection

without charge and for copying or purchase or both, upon payment of the

prescribed fee; or

(ii) in the case of a post office, for inspection without charge and, if reasonably

possible, for copying upon payment of the prescribed fee.

Information in telephone directory

8.(1 ) The Director-General: Communications must ensure the publication in every tele-

phone directory issued by Telkmn S.A. Limited of the postal and street address, phone and fax

number and (if a~’ailable)  electronic mail address of the information officer  of every

go~er~~men~al  body and e~’ery deputy information officer designated for that body in terms of

section  4(l)(b).

(2) The information contemplated in subsection (1) must be published after the expi~

of a period of 6 months ollcr  t!]e conlmmcemen[  of ~his section and d~ereafier  in e~eg  telephone
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directory that is issued by Telkom  S.A. Limited.

(3) The head of a governmental body must promptly rzotifi the Director-General:

Communications of a change in any information published in a telephone directory as required

by subsection (l).

Announcement of public safety or environmental risk

9.(1 ) Despite any other legislation, whether that legislation came into effect before or

after the commencement of this section, but subject to this section, the head of a governmental

body must, if there are reasonable grounds for believing that—

(a) a record of the body reveals a serious public safety or environmental risk; and

(b) it is in the public interest to disclose the record to the public or persons affected,

as soon as reasonably possible, so disclose the record.

(2) If the record referred to in subsection (1) contains information contemplated in

section 30(1 ) or 32(1) (in this section referred to as “third party information”), the head of the

governmental body in question must, before disclosing the record, infoml by the fastest means

reasonably possible, the person to whom the information relates of the intended disclosure, unless

all necessary steps to locate the person within a reasonable period ha~~e  been unsuccessful.

(3) When informing a person in terms of subsection (2), the head of the governmental

body in question nlust—

(a) state that he or she intends to disclose a record that contains third party

information and describe that information; and

(b) inform the third party that he or she may, within the period referred to in

subsection (4) after he or she is informed, make written or oral representations to

the head of lhe body iihy d~e dlird party information should not be disclosed.

(4) A third part) \\llo is informed in terms of subsection (2) of an intended disclosure

may, lvithin  the reasonable period determined by the head of the governmental body in question

after he or she has been informed, nm.ke ~~~itten  or oral representations to that head why the third

party information should not be disclosed.

(5)(a) The head oflhe  go~ernmen~al body in question nlust-

(i) . after due rcg~rcl  to any represen~a~ions  made bj’ a ~hird p a r t y  i n  terms o f
I
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subsection (4) and the grounds for disclosure contemplated in subsection (1)(a)

and (b), decide whether the third party information should be disclosed or not;

and

(ii) norifl  the third party informed in terms of subsection (2) and a third party not

located as contemplated in that subsection, but who or which can be located by

taking all necessary steps before the decision is taken, of the decision.

(b) If a third party cannot be located as contemplated in subsection (2), any decision

~,hether  to disc]ose the illfo~ation  concerned nlust be made with due regard to the fact that the

third party did not have the opportunity to make representations why the third party information

should not be disclosed.

(6) If the head of a govermnenlul  body decides pursuant to subsection (5) to disclose the

third party information, the notice in terms of subsection (5)(u) must state—

(a) the findings on all material questions of fact, referring to the material on which

those findings were based;

(b) the reasons for the decision in such manner as to enable the third party to

understand the justification for the decision of the head of the body and make an

informed decision about whether to lodge an application ~vith a High Court or to

utilise any other remedy in law available to the third party;

(c) that the third party may lodge an applica~io}l  \vith a High Court against the

decision of the head of that body within 10 working days after notice is given,

and the procedure for lodging that application; and

(d) that the third party information will be disclosed after the expiry of 10 }t’orking

da}’s  after notice is given, unless an application is lodged  within that period.

(7) If the head of a go~ernmental  body decides pursuant to subsection (5) to disclose the

third party infomlation,  the head must disclose that information after the expiry of 10 ~torking

da~’s after no(ice is gi~en  in temls of that subsection, unless an application Ivith a High Court is

lodged against the decision ~rithin  that period.
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PART 3 I
!

ACCESS TO RECORDS OF GOVERNMENTAL BODIES

CHAPTER 1

RIGHT AND MANNER OF ACCESS ,.
.-
,.
.:

Right of access to records of governmental bodies I

10. Despite any other legislation, whether that legislation came into effect before or

after the commencement of this section, any person must, on request, but subject to this Act, be

given access to any record of a gosewncntal  body.

Parties to

11

court proceedings exctuded  from access under  Act

. AT
O party to criminal or civil proceedings may, for the purpose of those proceedings,

request access in temls of this Act to a record of a governmental body.

Ri@t of disclosure of record to which access is given

12. Despite any other legislation, whether tkiat legislation came into effect before or after

the commencement of this section, but subject to the common law, any person, whether or not

he or she is the requester concerned, may publish, broadcast or otherwise disclose information

contained in a record  of a go~’ernmental body to \vllich access is granted in terms of this Act.

Access to records of governmental bodies under other law

13. h’othing  in this Act prevents a go~.wwnental  body or any of its organs fronl–

(a) giving  access to a record, or

(b) correcting personal infomarion,

odler dmn m required b} 1/7;s .-let, if that body or organ is permitted or required to do so by other

]~gis]a[ion  or I]le comnlon  ]a\~
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Form of requests

14.(1 ) A request for access must be made in the prescribed form to the information

officer of the governmental body in question at his or her address or fax number or, electronic

mail address.

(2) The form for a request ofaccess prescribed by regulation in terms of section 86(l)(a),

read ~t’ith  subsection (1), must at least require from the requester concerned—

(a)

(b)

(c)

(4

(e)

07

b)

to provide sufficient particulars to enable an official of the governmental body

concerned to identi~  the record or recora’s  requested;

to indicate }vhich applicable form of access referred to in section 26(2) is

required;

to state whether  the record in question is preferred in a particular language;

to state whether the requester is a personal, non-commercial or commercial

requester and, in the case of a commercial requester, to include the request fee;

to specifi a postal address or phone or fa__ number and, if the request includes an

urge}zt  requesr application, a phone number, for the requester in the Republic;

if, in addition to a written repiy,  the requester wishes to be infomled of the

decision on the request in any other manner, to state that manner and the neces-

sary particulars to be so informed; and

in the case of a request for access to a record containing personal information,

to state the capacity contemplated in subsection (5) in \vhich  the requester is

making the request and to submit-

(i) the requester’s identity document or a certified copy thereof or any other

reasonable proof of the requester’s identity; or

(ii) in the case of an authorised representati~e  referred to in subsection (5)(u),

reasonable proof of his or her appointment as representative.

(3) If a requesfer can, according to the purposes for which  access is sought, be classified

as a personal, j?o}z-co}?l)]lt]”ci~{l and co~~lmercial  reques(er  or as any t~vo of those requesters, that

requester is deemed, for d-it purposes of (his Act, to be that t)’pe of requester \\”ho \vould,  upon

tk request for access in question being granted.  be liable to pa}’ ~he higher  or highest accessfie

in respect of the request.
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(4)(a) An individual who because of illiteracy, poor literacy or a physical disability is

unable to make a requesl~or  access to a recmw’  of a governmental boa” in accordance with

subsection (l), may make that request orally.

(b) The information officer of that body must reduce that oral request to writing in the

prescribed form and provide a copy thereof to the requester in question.

(5) A request for access to a record containing personal information may be made—

(a) by the individual to whom

authorised representative;

(b) if the individual referred to in

the personal information relates or his or her

paragraph (a) is—

(i) under the age of 16 years, by a person having parental responsibility for

the individual;

(ii) incapable of managing his or her affairs, by a person appointed by the

court to manage those affairs;

(iii) deceased, by the executor of his or her estate.

Duty to assist requesters

15.( 1) If a requester informs the inJorn~ation  of~cer of a governmental body that he or

she wishes to make a request for access to a recoicl of that or another governmental body, the

infornlation  of$cer must render such assistance, free of charge, as is necessary to enable that

requester to comply with section 14(1).

(2) If a requesler has made a reguesrfor access that does not comply with section 14(1),

the information officer in question may not refuse the request because of such non-compliance”

unless the information officer has—

(a) norijied  that requester of an intention to refuse the request and stated in the

not icc—

(i) the reasons for the contemplated refusal; and

(ii) ht the information officer or another official  identified by the

information ofilcer JVOUICI assist that requester in order to make dR

request in a form that ~~>ould  remove the ground for refusal;

(b) gi~en the requester a reasonable opportunity to seek such assistance:

c.
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(c) as far as reasonably possible, furnished the requester with any information,

including infomlation about the records (other than information on the basis of

which a requestfor access is required or permitted by this Act to be refused) held

by the body which are relevant to the request, that would assist the making of the

request in such a foml; and

(d,) given the requester a reasonable opportunity to confirm the request or alter it to

comply with section 14(1 ).

(3) When computing any period referred to in section 20(1) or 21 (2) or (3), the period

commencing on the date on which notice is gi~ren  in terms of subsection (2) and ending on the

date on which the person confirms or alters the request for access in question must be

disregarded.

(4) If it is apparent on receipt of a request for access that it should have been made to

another governmental body, the infomlation  officer of the governmental body in question must—

(a) render such assistance as is necessary to enable the person to make the reques~;

or

(b) transfer the request in accordance with section 16,

v’hichever  will result in the request being dealt with earlier, to the inforn~a/ion ofjcer of the

appropriate governmental body.

Transfer of requests

16.(1) If a reques; for

go~ernme]ltal  body and—

(a) the record is not

access to a record is made to the inforntation ofjcer of a

in the possession or under the control of that body but is in the

possession of another go]ernme}~~al  bed)’; or

(b) the subject-matter of the record is more closely connected ~~ilh  the functions of

another gol.er/71nentf71  body than those of the go~’emmental  body of the

information officer to ~~honl  the request is made; or

(c) dle record contains commercial information contemplated in section 39(2) in

~lhicil  any other .go~”crn~~~e~]{al  bo~i~  has a greater commercial interest,

the informc~ion officer lo ldmnl the request is msde must as soon os reason~b]y  possible. but in
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any event, within 14 days after the request is received-

(i) transfer the request to the information ofilcer of the other governmental body or,

if there is in the case of paragraph (c) more than one other governmental body

,.- having a commercial interest, the other governmental body with the greatest

commercial interest; and

(ii) if the governmental body of the information officer to whom the request is made

is in possession of the record and considers it helpful to do so to enable the

information officer of the other governmental body to deal with the request, send

the record or a copy of the record to that information officer.

(2) If a request for access to a record is made to the information oflcer  of a governmental

body and—

(a)

(b)

(c)

the record is not in the possession or under the control of that body and the

information officer does not know which governmental body has possession or

control of the record; and

the subject-matter of the record is not closely connected to the functions of that

body and the information officer does not know whether the record is more

closely connected with the finctions of another governmental boa” than those of

the governmental body of the information officer to whom the request is made;

and

the record—

(i) was created by or for another governrnenial  body; or

(ii) was not so created by or for any governmental body, but was received first

by another governmental body,

the information officer to whom the request is made, must as soon as reasonably possible, but

in any event, within 14 days after the request is received, transfer the request to the information

officer of the governmental body—

(i) by or for which the record was created; or

(ii) which received it first,

as the case may be.

(3) If a request for access which is to be transferred includes an urgent request

cyplimtion;  the request must be so transferred immediately or, if that is not reasonably possible,
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as soon as reasonably possible, but in any event, within five working days after it is received.

(4) Subject to subsection (5), the information officer to whom a requesfjior access is

tran.sfemed, must give priority to that request in relation to other requests as if it was received by

him or heron the date it was received by the information officer who transfemed  the request.

(5) If a requeslfir access is rran<erred,  any period referred to in section 20(1) or 21(2)

or(3) must be computed from the date the request is received by the information officer to whom

the request is transferred.

(6) Upon the rransfer  of a requestJor  access, the information officer making the transfer

must promptly }70/ljj  the requester concerned of—

(a) the transfer;

(b) the reasons for the transfer; and

(c) the period within which the request should be dealt with.

Preservation of records until final decision on request

17. If the information officer of a governmental body has received a request for access

to a record of the body, the head of the body must take the steps that are reasonably necessary to

preserve the record, without deleting any information contained in i~ until the information officer

has notified the requester in question of his or her decision in terms of section 20 and—

(a) the periods for lodging an internal appeal with that head, an application with a

High Court or an appeal against a decision of that Court have expired; or

(b) that internal appeal, application or appeal against a decision of that Court or other

legal proceedings in connection with the request has been finally determined,

whichever is the later.

Payment of request fee

18.(1 ) A commercial requesler  mus~,  when making his or her requestfor access, pay the

prescribed request fee.

(2) If–

(a) there are reasonable grounds for believing that a requester is a commercial
requester; and
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(b) that. requester has not paid the prescribed request fee,
1.’

the information ofilcer of the governmental body in question must by noiice require the requester ~

to pay that fee and in that notice state that the requester may lodge an internal appeal  with the I
head oflhe body against the payment of that fee, and the procedure (including the period) for 1:,~.
lodging the internal appeal.

. .,.

(3) If the prescribed request fee is payable in respect of a reques[for  access, the decision !

on the request in terms of section 20 maybe deferred until the fee is paid.

Payment of deposit

19.( 1) If the search for a record of a governmental body in respect of which a request~or

access has been made and the preparation of the record for disclosure (including any arrange-

ments contemplated in section 26(2)(a) and (b)(i) and (ii)(aa)) would, in the opinion of the

information officer of the body require—

(a) in the case of a non-connnerciu/’r  equester, more than 30 hours; or

(b) in the case of a commercial reques~er,  more than six hours,

the infomlation officer may by nolice require the requester in question to pay the prescribed

portion (being not more than one third) of the access~ee  which would be payable if the request

is granted as a deposit.

(2) No deposit is payable in respect of a requestfor  access by—

(a) a personal requester; or

(b) a member of Parliament, a provincial legislature or a municipal council in’

connection w’ith the member’s official duties.

(3) The notice referred to in subsection (1) must state—

(a) the amount of the deposit; and

(b) that the requester in question may lodge an internal appeal with the head of the

governmental body in question against the payment of a deposit or the amount

thereof, and the procedure (ificluding the period) for lodging the internal appeal.

(4) If a deposit is payable in respect of a requestfor  access, the decision on the request

in terms of section 20 may be deferred until lhe deposit is paid.

c
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(5) If a deposit has been paid in respect of a request for access which is refused, the

information officer concerned must repay the deposit to the requester concerned.

Decision on request and notice thereof

20.(1 ) The i~~formation  oflcer  to whom a request for access is made or transferred, must,

subject to sections 21 and 22 and Chapter 3 of this Part, as soon as reasonably possible, but in

any event, within 30 days, after the request is received or transferred—

(a) decide in accordance with this Act whether to grant the request; and

(b) notzfi  the requester concerned of the decision and, if that requester stated as

contemplated in section 14(2)(f) that he or she wishes to be informed of the

decision in any other manner, inform him or her in that manner if it is reasonably

possible.

(2) The notice in terms of subsection (1) must, if the request for access—

(a) is granted, state—

(i) the access fee (if any) to be paid upon access;

(ii) the form in which access will be given; and

(iii) that the requester concerned may lodge an internal appeal  with the head

of the governmental body in question against the access fee to be paid or

the form of access granted, and the procedure (including the period) for

lodging the internal appeal;

(b) is refixsed,  state—

(i) the findings on all material questions of fact, referring to the material on

which those findings were based;

(ii) the reasons for the refusal (including the provision of this Act relied upon

to justi~  the refhsal) in such manner as to enable the requester to

understand the justification for the refbsal and make an informed decision

about whether to lodge an internal appeal with the head of the

governmental body or to utilise any other remedy in law a~’ailable  to the

requester; and

(iii) that the requester may lodge an M/evna/  appeal with the head of the
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Urgent requests

21.(1) A

governmental body against the refusal of the request, and the procedure

(including the period) for lodging the internal appeal.

requester who wishes to obtain access to a record of a governmental body

urgently must include an application to that effect in the requestfor  access, and give reasons for

the urgency.

(2) If a requestfor access includes an urgent request application, the information officer

concerned must, subject to Chapter 3 of this Part—

(a) immediately; or

(b) if that is not reasonably possible, as soon as reasonably possible, but in any event,

within five working days,

after the request has been received or Transferred, decide on the request and give no~ice of the

decision in accordance vith section 20, unless there are reasonable grounds for believing that—

(i) the nature of the reasons for the urgency furnished by the requester concerned is

such that the requester will suffer no prejudice if the request is decided upon

within the applicable period contemplated in section 20(1); or

(ii) it is impractical to decide on the request within five working days afler the request

has been received or transferred.

(3) If the information officer concerned refises an urgent request application on the

grounds refei-red to in subsection (2)(i) or (ii), he or she must—

(a) immediately; or

(b) if that is not reasonably possible, as soon as reasonably possible, but in any event,

within five working days,

after the request concerned has been received or transferred, notljj the requester in question of

the refusal and state in the notice-

(i) the findings on all material questions of fact, referring to the material on which

those findings were based;

(ii) the reasons for the refusal (including the provision of this section relied upon to

justifi the refusal) in such manner as to enable the requester to understand the

c



. +  . ..   

30 No. 18381 GOVERNMENT GAZEUE, 18 OCTOBER 1997

justification for the refusal and make an informed decision about whether to lodge

an internal appeal with the head of the governmental body in question or an

application with a High Court or to utilise any other remedy in law available to

the requester; and .)

(iii) that the requester may lodge an infernal appeal with the head of the governmental

body, or an application \vith a High Court, against the refusal of that urgent

request application, and the procedure (including the period) for lodging the

internal appeal or application with a High Court.

(4) If the notice of a decision in terms of subsection (2) or (3) is not given by fax, the

requester in question must be infomled by phone of the decision concerned.

Extension of period to deal with request

22,(1 ) Subject to section 21, the information officer to whom a request for access has

been made or transferred, may extend the period of 30 days referred to in section 20(1) (in this

section referred to as the original period), once for a firther  period of not more than 30 days, if–

(a)

(b)

(c)

(d)

(2)

the request is for a large number of records or requires a search through a large

number of record and compliance with the original period would unreasonably

interfere witli the operations of the governmental body in question;

the request requires a search for records in, or collection thereof from, an office

of the governmental body not situated in the same town or city as the office of the

information officer that cannot reasonably be completed within the original

period;

consultation among divisions of the governmental body or with another

governmental body is necessary or desirable to decide upon the request that

cannot reasonably be completed within the original period;

more than one of the circumstances contemplated in paragraphs (a), (b) and (c)

exist in respect of the request making compliance with the original period not

reasonably possible.

If a period is extended in terms of subsection (1), the infom~ation  officer concerned

must, as soon as reasonably possible, but in any event, ~vithin  30 days, after the request is
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received or /transferred, notlfi  the requester in question of such extension and state in the

not ice-

(a) the period of the extension;

(b) the reasons for the extension (including the provision of this Act relied upon to

justifi  the refisal)  in such manner as to enable the requester to understand the

justification for the extension and make an informed decision about whether to

lodge an infernal  appeal with the head of the governmental body in question or

to utilise any other remedy in law available to the requester; and

(c) that the requester may lodge an in[ernal appeal with the head of the governmental

body against the extension, and the procedure (including the period) for lodging

the internal appeal.

Deemed refusal of request

23. If an infoi-ma[ion officer fails to give his or her decision on—

(a) a requesifor  access within the period contemplated in section 20(1); or

(b) a request~or  correction within the period contemplated in section 53(5),

the information officer is, for the purposes of this Act, deemed to have refused the request in

question.

Severability

24.(1 ) Despite any other provision of this Act, if a request for access to a record of a

govermnental boa” containing information which is required by section 30 or 32, or permitted

by section 31,33,34,35,37,38,39,40 or 43, to be refised,  is made, every part of the record

~,hich-

(a) does not contain; and

(b) can reasonably be severed from any part that contains,

any such information, must be disclosed.

(2) Access must be given to the part or parts of a record required by subsection (1) to be

disclosed by—

,
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(a) making a copy of the record and deleting the info% ation concerned on the copy;

and

(b) making a note on every part of the copy where information is deleted of the fact

of the deletion.

(3) If a request~or  access to-

(a) a part of a record is granted; and

(b) the other part of the record is refhsed,

as contemplated in subsection (l), the provisions of section 20(2)(a), subject to subsection (2)

of this section, apply to paragraph (a) and the provisions of section 20(2)(b) to paragraph (b).

Access fees

25.(1 ) A requesfer whose request for access to a record of a governmental body has been

granted may be given access to the record only if he or she has paid the applicable prescribed

access fee (if any).

(2) Regulations made in respect of access fees in terms of section 86(l)(a),  read with

subsection (1)

(a)

(b)

must-prescribe a reasonable access fee for—

the cost of making a copy of the record, or of a transcription of the content of

record, as contemplated in section 26(2)(a) and (b)(i), (ii)(bb), (iii), (iv) and (v)

and, if applicable, the cost of postage (in this section referred to as an access fee

for reproduction); and

the time reasonably required to search for the record and prepare (including

making any arrangements contemplated in section 26(2)(a) and (b)(i) and (ii)(aa))”

a record for disclosure to the requester concerned (in this section referred to as an

access fee for search and preparation).

(3) Apersonul  requesler  must pay an access fee for reproduction only.

(4) A mn-commercial reguesfer  must pay an access fee for reproduction and for search

and preparation for any time reasonably required in excess of 24 hours to search for and prepare

(including making any arrangements conteniplated  in section 26(2)(a) and (b)(i) and (ii)(aa)) the

record for disclosure.

(5) A commercial reques(er  must pay an access fee for reproduction and for search and

preparation.
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(6) A member of Parliament, a provincial legislature or a municipal council who makes

a request~or  access in connection with his or her official duties, is not liable to pay any access

fee in,xespect  of the request.

Accmww&formsof access

26.(1 ) If a reques~er has been given notice in terms of section 20(1) that his or her

reques(for  access has been granted, that requester must, subject to subsections (3) and (9)-

(a) if an accessjee  is payable, upon payment of that fee; or

(b) if no accessfee  is payable, immediately,

be given access in the applicable forms referred to in subsection (2) as the requester indicated in

the request and in the language contemplated in section 27.

(2) The forms of access to a record  granted in terms of this Part are the following:

(a) If the record is in wti~en  or printed form, by supplying a copy of the record or by making

arrangements for the inspection of the record;

(b) if the record is not in ~vritten or printed forrn—

(i) in the case of a record from \vhlch  visual images or printed transcriptions of those

images are capable of being reproduced by means of equipment which is

ordinarily available to the governmental body in question, by making

arrangements to view those images or be supplied with copies or transcriptions

of them;

(ii) in the case of a record  in which words or information are recorded in such ‘

manner that they are capable of being reproduced in the form of sound by

equipment \shich is ordinarily available to the governmental body in question—

(aa) by making arrangements to hear those sounds; or

(bb) uhere the go~wmnental  body is capable of producing a vritten  or printed

transcription of those sounds by the use of equipment Ivhich is ordinarily

a~-ailable  lo it, by suppl>.ing such a transcription;
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(iii) in the case of a record  Ivhich is held on computer, or in electronic or nlaclline-

readable  form. and from i~llich ~he go~’ernnlentd  body in question is copable of
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producing a printed copy of the record, or part of it, or of information d~rived

from it by using computer equipment and expertise ordinarily available to the

governmental body, by supplying such a copy;

(iv) in the case of a record  available in computer readable form or capable of being

made available in computer readable form, by supplying a copy in that foml;

(v) in any other case, by supplying a copy of the record.

(3) Subject to section 24, if a requesfer  has requested access in a particular form, access

must be given in that form, unless to do so would—

(a) interfere unreasonably \vith the effective administration of the go~’ernmental  body

concerned;

(b) be detrimental to the preservation of the record; or

(c) amount to an infringement of copyright not owned by the State or the

governmental body concerned.

(4) If a requester has requested access in a particular form and, for a reason referred to

in subsection (3), access in that form is refised  but access is given in another form, the fee

charged (if any) may not exceed what would have been charged if that requester had been given

access in the form requested.

(5) If a requester with a visual or auditory disability is prevented by that disability from

reading, viewing or listening to the record in question in the form in which it is held by the

governmental body in question, the information officer of the body must, if that requester so

requests, take reasonable steps to make the record available in a form in \vhich  it is capabIe of

being read, vie~~ed  or heard by the requester.

(6) If a record is made available in accordance with subsection (5), the requester

concerned may not be required to pay an accessfee  which is more than the fee ~~hich he or she

\vould have been required to pay but for the disability.

(7) If a record is made available in terms of this Act to a reques(er for inspection, vietring

or hearing, he or she may make copies of or transcribe the record using his m her o}tn equipment,

unless to do so \\ould-

(a) interfere unrcamnably  f; ilh the effec[i~c adminisu-tition  of~he go\w-nn~ental  bed}

concerned:
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(c) amount to an infringement of copyright not owned by the State or the

governmental body concerned.

(8) If a copy of a record  is required by this Act to be supplied to a requesfer, the copy

must, on his or her request, be supplied by posting it to him or her.

(9) If an internal appeal with the head of a governmental body or an application with a

High Court is lodged against the granting of a request for access to a record, access to the record

may be given only lvhen the decision to grant  the request is finally confirmed.

Language of access

27. A reques[cr  whose request for access to a record of a governmental body has been

granted must, if—

(a) the record exists in the language that the requester prefers, be given access in that

language; or

(b) the record does not exist in the language so preferred or that requester has no

preference, be given access in any language the record exists in.

Reports to Human Rights Commission
.

2S. The head of each go~’ernmenfal  body must annually submit to the Human Rights

Commission a report stating in relation to the governmental body—

(a) the number of requesfs  for access  received;

(b) the number of requests for access granted in full;

(c) the number of rcquesfs  for access granted pursuant to section 45;

(d) the number of reques~sfor  access refused in full and refised partially, the number

of times each pro~’ision  of this Act relied on to refuse access ~~as in~’eked to

justify refusal in full and partial refusal;

(e) the number of reqz(c.rrs  for correction and the number of cases in ~~hich a

correctio]l  l’3s moc!c:

(j? Ihe number  ot’caws in \\]lich IIIe periods stipulated ii~ sections 20(1) and 53(5).

rcspwti\  cl!. i~crc  cstendtd  in [ems of section 22(1) wd SCCI;OII  53(3), read ~iilll

section 53(4). respeclilel)’:
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(h)

(i)

(i)

(k)

the number  of urgent request applications and urgent appeal applications made

and the number of cases in which the application was granted;

the number of inrernal appeals lodged with the head of the body and the number

of cases in which, as a result of an internal appeal, access was given to a record

or a part thereof or a correction of inaccurate personal information was made;

the number of in[ernal  appeals which were lodged on the ground that a request

for access orfor correction was deemed to have been refused in temm of section

23;

the number of app/icarions to a High Court which were lodged on the ground that

an internal appeal  was deemed to have been dismissed in terms of section 70(5);

and

such other matters as maybe prescribed.

CHAPTER 2

GROUNDS FOR REFUSAL OF ACCESS TO RECORDS

discretionary grounds for refusalMandatory and

29. The information officer  of a governmen(a] boaj+

(a) must refuse a request for access to a record contemplated in section 30(1) or

32(1),  except if the provisions of section 45(1) apply;

(b) may refuse a request for access to a record contemplated in—

(i) section 31(1), 34(a), 35(l) (c)(ii), (iii) or (\ ’i) or (d) or 36, except  if the

pro~isions  of section 45(1) apply;

(ii) section 33(1) or (3), N(b), 35(l)(a), (b) or (c)(i), (iv) or (v), 37, 38(1) or

39(1) or (2), except if the provisions of section 45(2)  apply;

(iii) section 40(1), 41, 42(1), 43(1) or44.

hlandatory  protection ofpcrsonal  privacy
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... . 30.(1) Subject to subsection (2), the itlformafion  officer of a governmental body must‘,,,;.

refuse a request for access to a record of the body the disclosure of which would constitute an

invasion of the privacy of an identifiable individual (including an individual who died less than

20 years before the request is received)

contemplated in section 14(5).

(2) Subsection (1) does not apply

(a)

(b)

(c)

(d)

(e)

(3)

(a)

e)

(c)

already public] y available;

other than the requester concerned or other person

to a record in so far as it consists of information—

about an individual who has consented to its disclosure to the requester

concerned;

about an individual’s physical or mental health, or well-being, who is—

(i) under the age of 18 years;

(ii) under the care of the requester; and

(iii) is incapable of understanding the nature of the request,

and if giving access would be in the individual’s best interests;

about an individual who is deceased and the requester is, or is requesting with the

consent of, the individual’s next of kin; or

about an individual who is or was an oficial of a governmental body and relates

to the position or functions of the individual, including—

(i) the fact that the individual is or was an official  of that governmental body;

(ii) the title, work address, work phone number of the individual and other

similar particulars of the individual;

(iii) the classification, salary scale or remuneration and responsibilities of the

position held or services performed by the individual;

(iv) the name of the individual on a record prepared by the individual in the

course of employment.

For the purposes of subsection (2)(d), the “individual’s next of kin” means-

an individual to ~~hom the individual was married, ~rith \vhom the individual

lived as if they \vere married or ~vidl Ivhom the indi~ridual  habitually cohabited,

immediately before the indi<iduo]’s  death;  or

a parent, child, brother or sister of the individual;

if there is no next of kin referred to in paragraphs (c~) and (b) or the requester

1 ,
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concerned cannot located such next of kin afler all reasonable steps “were ‘taken

by the requester to locate such next of kin, an individual who is related to the

individual in the second degree of affinity or consanguinity. ~

iJ-’ i ,

Health  of requesters j:\\

31.(1 ) The infornlation of$cer of a governmental body may refuse a request for access

to a record of the body about the requester’s physical or mental health, or well-being, which was

provided by a l~eallh  practitioner in his or her capacity as such if-

(a) the disclosure of the record to that requester is likely to cause serious harm to his

or her physical or mental health, or well-being; and

(b) dle information officer has disclosed the record to, and consulted with, a heallh

pracli[ioner  \vho-

(i) carries on an occupation of the same kind as that health practitioner R-ho

provided the record; and

(ii) has been nominated by the requester or his or her authorised

representati~’e: and

(c) that health practitioner so consulted is of the opinion that the serious harm

contemplated in paragraph (a) is likely to result.

(2) If the requester referred to in subsection (1) is—

(a) under the age of 16 years, the nomination in terms of that subsection must be by

a person having parental responsibilities for the requester; or

(b) incapable of managing his or her affairs, the nomination in terms of that

subsection must be by a person appointed by the court to manage d~ose affairs.

(3) If—

(a) access has been gi~’en  to a record of a go~’ernn?enfal  bod)~  containing information

about the requester’s ph)sical or mental health, or \~ell-being,  mhich  \vas pro~’ided

by, or originated from, a health praclitionzr; and

(b) such access ~~as gi~.en  ~tithout  that health practitioner’s kno~~ledge:  and

(c) that hea!dl pr~c[ilioncr  can be located by taking  all necessary steps.

~he informa~ion oft~ccr  c@~crrncd  must m}~(lj’  that hmlth practitioner thot access hm been so

gi~’cn.
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Mandatory protection of third party commercial information

32.( 1) Subject to subsection (2), the information officer of a governnzentul  body must

refuse a request for access to a record of the body containing—

(a) (i) trade secrets of a thirdparty;  or

(ii) financial, commercial, scientific or technical information, other than trade

secrets, supplied in confidence by a thirdparty  and treated consistently as

confidential by that third party,

the disclosure of which could reasonably be expected to cause substantial harm

to the commercial or financial interests of that third party; or

(b) infomlation  supplied by a thirdparw the disclosure of which would be like] y to

put that third party at a substantial and unfair disadvantage in contractual or other

negotiations or cause it substantial and unfair prejudice in commercial

competition.

(2) Subsection (1) does not apply to a record in so far as it consists of inforrnation—

(a) already publicly available;

(b) about a thirdparty  who has consented to its disclosure to the requester concerned;

(c) about the safety of goods or services supplied by a Ihirdpuriy  and the disclosure

of the infomlation  would be likely to result in better informed choices by persons

seeking to acquire those goods or services; or

(d) supplied to, or about the results of any test or other investigation carried out by;

a go~wmnen[al  body regarding a public safety or environmental risk.

(3) If a requestfor  access  to a record contemplated in subsection (2)(d,) is granted in

terms of this Act, ~he information officer concerned must at the same time as access to the record

is git’en,  provide the requester concerned ~vith a Ivritten explanation of the methods used in

conducting the test or other in~estigation  in question.

. .
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Records supplied in confidence
.,, “..,-

.  >,,x!  .y,$: . ..

,.

33.(1 ) Subject to subsection (2), the information officer of a governmental body may

refuse a reqwes[for access to a record of that body containing information supplied in confidence

to any governmental body by a Ihirdparty  if—

(a) the disclosure of the record would be likely to prejudice the future supply of

similar records, or record! from the same source; and

(b) the last-mentioned governmental body has no legal right to demand, or that third

party has no legal obligation to supply, the recor~ and

(c) it is in the public interest that similar records, or records from the same source,

should continue to be supplied.

(2) Subsection (1) does not apply to a record-

(a) if it has been supplied to the governmental body concerned for the purpose of–

(i) securing some advantage, grant, permit, contract or concession from any

governmental bod~ or

(ii) dissuading any go]’ernmental  body from taking any action against the

person ~~’ho supplied the record or on whose behalf the record was

supplied; or

(b) in so far as it consists of information independently obtained by the body or

already publicly availabIe;  or

(c) if the third party concerned has consented to its disclosure to the requester

concerned.

(3) The i}fornwtio}~  oficer of a governmental body may refuse a reqwestjior  occess  to

a record of the body containing infornlation-

(a) supplied in confidence to a governmental body by a third parfy  or another

go]’ernmental body; and

(b) held by a go]’ernmental  body for the purpose of enforcing legislation imposing a

tax, duty or ltny.

Safety of indi~iduals  and security of structures and s]stems
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(a) to endanger the life or physical safety of an individual;

(b) seriously to endanger the maintenance or enforcement of methods for the security

of a particular building, installation or information storage, computer or

communication system (including, but not limited to, a prison as defined in

section 1 of the Correctional Services Act, 1959 (Act No. 8 of 1959), and a police

station).

.

. ...,
,.,’

Law enforcement

35.( 1) The injornlation  of$cer of a governmental body may refuse a reques[ for access . .

to a record of the body—

(a) containing methods, techniques, procedures or guidelines for–

(i) the prevention, detection, suppression or investigation of offences; or

(ii) the prosecution of alleged offenders,

if the disclosure of those methods, techniques, procedures or guidelines would be

likely to prejudice the effectiveness of those methods, techniques, procedures or

guidelines or lead to the circumvention of the law or facilitate the commission of

an offence;

(b) the disclosure of which would be likely—

(i) to impede; or

(ii) to result in a miscarriage of justice in,

the prosecution of an alleged offender, if the prosecution is being prepared or

about to commence or pending;

(c) the disclosure of which would be likely—

(i) to prejudice the investigation of any offence or possible offence of the law

which is about to commence or is in progress or, if it has been suspended

or terminated, is likely to be resumed;

(ii) to reveal, or enable a person to ascertain, the identity of a confidential

source of infornlation  in respect of a law enforcement matter;

(iii) to result in the intimidation or coercion of a \\ritness, or a person Jvho

might be or has been called as a v?itness, in criminal proceedings or other

,,. ,
:.
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proceedings to enforce the law, or to endanger the life or physical safety

of such witness or person;

(iv) to result in the commission of an offence;

(v) subject to subsection (2), to facilitate escape from legal  custody; or

(vi) to deprive an individual of a right to a fair trial’ or an impartial

adjudication; or

(4 containing arrangements for the protection of an individual in accordance with a

witness protection scheme.

(2) Subsection (1)(c)(v) does not apply to a record in so far as it consists of information

about the general conditions of detention of persons in custody.

(3)(a) If a reques(fir  access to a record of a govermnenfal  body may be refused in terms

of subsection (1 )(a), (b), (c)or (d), or could, if it existed, be so refused, and the disclosure of the

existence or non-existence of the record would be likely to cause the harm contemplated in

subsection (1)(a), (b), (c) or (d), the information officer concerned may refise  to confirm or deny

the existence or non-existence of the record.

(b) If the information officer so refuses to confirm or deny the existence or non-

existence of the record, the notice referred to in section 20(2)(b), must—

(i) state that fact;

(ii) identify the provision of subsection (1) in terms of which access would have been

refused if the record existed;

(iii) state the findings and the reasons for the refisal as required by section 20(2)(b)(i)

and (ii), respectively, so far as they can be given without causing the harm

contemplated in subsection (1)(a), (b), (c) or (d); and

(iv) state that the requester in question may lodge an in(ernal appeal with the head of

the governmental body in question against the refusal as required by section

20(2)(b)(iii).

Legal professional privilege

36. The inforn~ation  qficer of a govermnental body may refuse a request for access to

a record of the body which would be privileged from production in legal proceedings on the
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ground of legal professional privilege unless—

(a) the personentitled to the privilege has waived the privilege; or

(b) the legal proceedings to which the record relates have been finally determined.

. . ;yb.”.

I)efence  and security of Republic,“

37.(1) The infornlation  ofjcer of a governmental body may refise a request for access

to a record of the body if its disclosure would be likely substantially to harm the national defence

or security of the Republic by—

(a) frustrating any measure for the prevention, detection or suppression of—

(i) aggression  against the Republic;

(ii) sabotage or terrorism aimed at the people of the Republic or a strategic

asset of the Republic, whether inside or outside the Republic;

(iii) an activity aimed at changing the constitutional order of the Republic by

the use of force or violence; or

(iv) a foreign or hostile intelligence operation;

(b) jeopardizing the effectiveness of a governn?e}ttal body, branch of that body or

person responsible for the prevention, detection or suppression of an activity con-

templated in paragraph (a)(i), (ii), (iii) or (iv) by disclosing its or his or her

capabilities, deployment or performance;

(c) jeopardizing the effectiveness of—

(i) arms; or

(ii) other equipment, including communication or cryptographic systems,. .

used, or intended to be used, or being developed, designed, produced or

investigated for prevent ing, detecting or suppressing an activity contemplated in

paragraph (a)(i), (ii), (iii) or (iv) by disclosing their or its capabilities, quantity,

deployment or performance; or

(d) jeopardizing the effectiveness of methods or equipment for collecting, assessing

or handling information used for the prevention, detection or suppression of an

activity contenlplated  in paragraph (a)(i), (ii), (iii) or (iv), Or disclosing the

identity of a confidential source of infomlation used for that purpose.
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(2)(a) If a request for access to a record of a governmental body may be retised in terms

of subsection (1), or could, if it existed, be so refised, and the disclosure of the existence or non-

existence of the record would be likely to cause the harm contemplated in subsection (l)(a), (b),

(c) or (d,), the information officer concerned may refise  to confirm or deny the existence or non-

existence of the record. ,.

(b) If the information officer so refuses to confirm or deny the existence or non-

existence of the record, the notice referred to in section 20(2)(b), must—

(i) state that fact;

(ii) identi~  the provision of subsection (1) in terms of which access would have been

refused if the record existed;

(iii) state the findings and the reasons for the refusal as required by section 20(2)(b)(i)

and (ii), respectively, so far as they can be given without causing the harm

contemplated in subsection (1)(a), (b), (c) or (d); and

(iv) state that the requester may lodge an internal appeal with the head of the

governmental body in question against the refisal as required by section

20(2) (b)(iii).

International relations

38.(1) The infornlation  oj?cer  of a governmental body may refuse a request for access

to a record of the body the disclosure of which would be—

(a) in contravention of an obligation imposed on the Republic by international law;

or

(b) subject to subsection (2), likely to cause substantial harm to the capacity of the

Republic to maintain or conduct relations in the best interests of the Republic

with another state or an international organisation.

(2) Subsection (1)(b) does not

years before the request.

Economic interests of Republic and

apply to a record if it came into existence more than 20

commercial activities of governmental bodies
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39.(1 ) The infoivnation  oficer  of a governrnen[al  body may refuse a request for access

to a record of the body if its disclosure would be likely substantially to jeopardise the financial

welfare of the Republic or any part thereof or the ability of the government to manage the

economy..of,the  Republic or any part thereof effectively in the best interests of the Republic by

prematurely disclosing—

(a) a contemplated change in, or maintenance of, a policy materially affecting the

currency, coinage, legal tender, exchange rates or foreign investment;

(b) a contemplated change in or decision not to change—

(i) credit or interest rates;

(ii) customs or excise duties, taxes or any other source of revenue;

(iii) the regulation or supervision of financial institutions;

(iv) government borrowing; or

(v) the regulation of prices of goods or services, rents or wages, salaries or

other incomes; or

(c) a contemplated—

(i) sale or acquisition of immovable or movable property; or

(ii) international trade agreement.

(2) Subject to subsection (3), the information oficer  of a governmental body may refuse

a request for access to a record of the body containing—

(a) (i) trade secrets of the State or a governnzental  body; or

(ii) financial, commercial, scientific or technical information, other than trade

secrets, held by a governnzentul  body for the purpose of conducting a

commercial activity which it is authorised by law to conduct and which

it does conduct or is about to conduct,

the disclosure of which could reasonably be expected to cause substantial harm

to the commercial or financial interests of the State or a go~~ernmental  body;

(b) information the disclosure of which would be likely to put a governmental body

at a substantial and unfair disadvantage in contractual or other negotiations or

cause it substantial and unf~ir  prejudice in commercial competition;

(c) the results of original research undertaken by an ofjciai  of a governmental body

the disclosure of which could reasonably be expected to deprive that
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go~’ernntenfal  body or official of the benefit of first publication of those results;

or

(4 a computer program owned by a go~~ernmental  body or the State, except in so far

as it is required to give access to a record to which access is granted in terms of

this Act.

(3) Subsection (2) does not apply to a record in so fhr as it consists of infomlation–

(a) aIready  publicly available;

(b) about or owned by a governmental body which has consented to its disclosure to

the requester concerned;

(c) about the safety of goods or services supplied by a go~’ernnlental body and the

disclosure of the information would be likely to result in better informed choices

by persons seeking to acquire those goods or services; or

(d) supplied to, or about the results of any test or other investigation carried out by,

a governmental body regarding a public safety or environmental risk.

(4) If a request for access to a record contemplated in subsection (3)(d) is granted in

temls of this Act, the information officer concerned must at the same time as access to the record

is given, provide the requester concerned with a written expkmation  of the methods used in

conducting the test or other investigation in question.

Operations of governmental bodies

40.(1) Subject to subsections (3) and (4), the injormalion  ofjcer  of a governmenrul  body

may refuse a request for access to a record of the body—

(a) containing an opinion, advice or recommendation obtained or prepared, or an

account of a consultation or deliberation that has occurred, for the purpose of

. assisting to formulate a policy or take a decision in the exercise of a power

conferred, or perfomlance of a duty imposed, by the law if—

(i) the lmo~vledge  that disclosure of the record were possible could

reasonably be expeded  to have frustrated the deliberative process in a

gover}~men[al  bod~l or between governmental bodies by inhibiting the

candid-
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(aa) communication of such opinion, advice or recommendation; or

(bb) conduct of such consultation or deliberation; or

(ii) the disclosure of which would, by premature disclosure of a policy or

contemplated policy, be likely substantially to fmstrate the success of that

policy;

(b) the disclosure of which would be likely  to jeopardise the effectiveness of a

testing, examining or auditing procedure or method used by a governmental body;

(c) containing evaluative material, whether or not the person who supplied it is

identified in the record, if the disclosure of the material would breach an express

or implied promise—

(i) which was made to the person who supplied the material; and

(ii) which was to the effect that the material or the identity of the person who

supplied it or both would be held in confidence; or

(4 containing a working draft or note of an official  of a governmental body,

and if the refusal of the request would be in the public interest.

(2) For the purposes of subsection (l)(c) “evaluative material” means an evaluation or

opinion compiled—

(a) for the purpose of determining the suitability, eligibility or qualifications of the

individual to whom the evaluation or opinion relates—

(i) for employment or for appointment to office;

(ii) for promotion in employment or office or for continuance in employment

or office;

(iii) for removal from employment or office; or

(iv) for the awarding of any scholarship, award, bursary, honour or similar

benefit; or

(b) for the purpose of detemlining  whether any scholarship, award, bursary, honour

or similar benefit should be continued, modified, cancelled  or renewed.

(3) Subsection (1) does not apply to a record in so far as it consists of an account OC or

a statement of reasons for, a decision taken ‘In the exercise of a power conferred or perfom~ance

ofa duty imposed by the law.

(4) Subsection (1)(a) does not apply to a record-
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(a) if the record came into existence more than 15 years before the request concerned;

or

(b) in so far as it consists of—

(i)

(ii)

(iii)

(iv)

(v)

(vi)

factual material (including any statistical data);

the analysis, interpretation or evaluation of, or any projection based on,

factual material referred to in subparagraph (i);

a report on the performance or efficiency of a govermnenral  body or any

program, project or activity under its supervision;

a report of a body contemplated in section 1 (2);

a report of a scientific or technical expert; or

the results of, or report on, any test or other investigation regarding a

public safety or environmental risk.

(5) If a request for access to a record contemplated in subsection (4)(b)(vi) is granted in

terms of this Act, the information oftlcer concerned must at the same time as access to the record

is given, provide the requester concerned with a written explanation of the methods used in

conducting the test or other investigation in question.

Frivolous or vexatious requests

41. The information ofjcer of a governmental body may retise a request for access to

a record of the body if the request is manifestly frivolous or vexatious.

Records that

42.(1)

cannot be found or do not exist

The information oficer of a governmental body may refuse a request for access

to a record of the body if—

(a) a thorough search to find the record has been conducted, but it cannot be found;

or

(b) there are reasonable grounds for believing that the record does not exist.

(2) If an injormu[ion  oficcr refuses a rcqziest for access to a record in terms of

subsection (1), he or she must, in the notice to be given in terms of section 20(1)(b), give a full
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account of all steps taken to find the record or to detemline  whether the record exists, as the case . .

may be, including all communications with every person conducting the search on behalf of the

. .
,. .

information officer.
.,

.

Published .records  and records to be published
.

,. ~:.’.  ,,,., . .
... ::!. . . . . .

.“ “ .“ :

43.(1 ) Subject to this section, the information oficer  of a governmental body may refise

a request for access to a record of the body—

(a)

(b)

(c)

(d)

(e)

(2)

20(2)(b)-

(a)

(b)

(c)

which is to be published w~ithin  60 days after the date on which the request is

received or such further period as is reasonably necessary for printing or

translating the record for the purpose of publishing it;

v’hich can be copied at a libra~  to \\’hich the public has access at a fee no greater

than would be charged for access in terms of this Act;

which is available for purchase at a fee no greater than would be charged for

access in terms of this Ac( by the public in accordance with arrangements made

by or on behalf of a governmental body;

the publication of which  is required by law wlithin  90 days after the request

concerned is received; or

which has been prepared for submission to Parliament unless a period of 90 days

after such preparation has expired and the record has not been so submitted.

The information officer concerned must, in the notice referred to in section

in the case of a refusal of a requesf for access in terms of subsection (1 )(a) or (d);

state the date on which the record in question is to be published;

in the case of a refusal of a request in terms of subsection (1)(b) or (c), identifi

the title and publisher of the record and, in the case of a refusal in terms of—

(i) subsection (1)(b), the library concerned nearest to the requester

concerned; or

. . . . .. . .

,. ” . . .

,,. . . . . . .
..”’ :. .’ .,;

-.. . . . .. ,,
!. . ..-

. . . .. .

,, . . .. . . . . .

(ii) subsection (1)(c), state w-here it can be purchased; or
,,

. . .

in the case of a refusal of a reqzies[ for access in terms of subsection (1)(e), state
. . .,,

the date on l~hich the record is to be submitted to Parliament. ,
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(3) If an information of~cer is considering to refuse a requesi  for access to a record in

terms of subsection (1)(u), (d) or (e), he or she must ?70tIjj the requester in question of such

consideration and that the requester may, within 30 days after that notice is given, make

representations to the information officer ~~hy the record is required before publication or

submission to Parliament.

(4) If notice is given to a requesrer in terms of subsection (3), the information officer

concerned must, after due consideration of any representations made in response to the notice,

grant the request, unless there are reasonable grounds for believing that the requester will suffer

no material prejudice if access to the record in question is deferred until the record is published

or submitted to Parliament.

(5) If the record in respect of which a requesf for access has been refused in terms of

subsection (1)(a) is not published within 60 days after the date on which the request is received

or such further period as is reasonably necessary for printing or translating the record for the

purpose of publishing it, the requester concerned must be given access to the record.

Records already open to public

44. The information of$cer of a governmental body may refuse a reqzest for access to

a record of the body that is open to public access in accordance with any other legislation, unless

the Human Rights Commission determines that the manner in which access maybe obtained and

the fee payable for access in temls of the other legislation in question is more onerous than the

manner in which access maybe obtained to the record and the requesifee (if any) and access fee

payable in terms of this Act.

Ilandatory  disclosure in public interest

45.(1 ) Despite any other provision of rhis Ac(, but subject to Chapter 3 of this Part, the

informalio)l  ofjcer of a governmental body must grant a request for access to a record

contemplated in section 30(1), 31(1), 32(1), 34(a), 35(l) (c)(ii), (iii) or (vi) or (d) or 36 if—

(a) disclosure of the record \vould reveal evidence of substantial—

(i) abuse of authority, illegality or neglect in the performance of the duties of

an official of a go~’ernmental body,
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(b)

(2)

(ii) injustice to an individual, including a deceased individual;
!“
[;:;

(iii) danger to the environment or the health or safety of an individual or the
. .

1. ‘ ‘“,.

i . . ..,,
public; or

(iv) unauthorised use of the funds or other assets of a governmental body; and
. ...:. . . . ..-.
, .

giving due weight to the importance of open, accountable and participatory
. , .

. . ,. ..:,:,
.. -:,

administration, the public interest in the disclosure  of the record clearly outweighs
‘.:,,.,,. . . . : ,.;. ...>.

the need for non-disclosure contemplated in the provision in question. ,’
Despite any other provision of [his Act, but subject to Chapter 3 of this Part, the

information of~cer of a governmental body must grant a request for access to a record

contemplated in section 33(1) or (3), 34(b), 35(1)(a), (b), (c)(i), (iv) or (v), 37(l), 38(1) or 39(1)

or (2), if gi~~ing due \\’eight  to the importance of open, accountable and participatory
. . .

. . .

administration, the public interest in the disclosure the record clearly out~veighs  the need for non-

disclosure contemplated in the provision in question.

CHAPTER 3

THIRD PARTY INTERVENTION

IWotice to third parties .

46.(1 ) If the information officer  of a governmental body is considering a request for

access to a record contemplated in section 30(1) or 32(1), the information officer must, as soon

as reasonably possible, but in any event-

(a) within 21 days; or

(b) if an urgent request application has been granted, within five ~corking  days,

after that request is received or /transferred, inform by the fastest means reasonably possible a

third party to ~shom or Ishich the record relates of the request, unless all necessary steps to locate

that third party have been unsuccessful.

(2) When informing a third party in temls of subsection (l), the infomlation  officer

concerned n~ust—

. .., ,...

... ,

I
i.
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(a)

(b)

(c)

(d)

(e)

(3)

state that he or she is considering a reques[j?or  access to a record  contemplated

in section 30(1) or 32(1), as the case may be, and describe the content of the

record;

furnish the name of d~e requester concerned;

in the case of a record contemplated in-

(i) section 30(1 ), describe the provisions of section 30; or

(ii) section 32(l), describe the provisions of section 32;

in any case where the inforrnution officer believes that the provisions of section

45(1 ) might apply, describe those provisions, speci$  which of the circumstances

referred to in paragraph (a)(i) to (iv) of section 45(1) in the opinion of the

information officer might apply and state the reasons why he or she is of the

opinion that section 45(1 ) might apply; and

state that the third party may—

(i) within 21 days; or

(ii) if an urgent request application has been granted, within 10 working

days,

afier the third party is informed, make written or oral representations to the

information officer why the request for access should be refused.

If a third party is not informed in writing of a request for access  in terms of

subsection (l), the information ol%cer concerned must, on request, give wtitten  notice stating the

matters referred to in subsection (2) to the third party.

Representations by third parties

47. A third party who or which is informed ofa requestfor access as required by section

46(1) may—

(a) within 21 days; or

(b) if an urgent request application has been granted, within 10 working days,

after the third party has been infomled, make written or oral representations to the information

oftlcer concerned why the request should be refused.
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Decision on representations for refusal and notice thereof

48.( 1) The i] formation  ofjcer of a gov~ernmentol  body

possible, but in any event—

(a) within 30 days; or

must, as soon as reasonably

(b) if an urgent request application has been granted, within 15 working days,

after every third party is informed as required by section 46(1)-

(i) after giving due regard to any representations made by a third party in terms of

section 47, decide whether to grant the request for access in question; and

(ii) nol~fi  the third party so informed and a third party not located as contemplated in

section 46( 1), but who or \rhich  can, after taking all necessary steps, be located

before the decision is taken, of the decision.

(2) If a third party cannot be located as contemplated in section 46(l), any decision

whether to grant the request for access in question must be made with due” regard to the fact that

the third party did not have the opportunity to make representations in terms of section 47 why

the request should be refused.

(3) The notice in terms of subsection (1 )(ii) must, if the request for access is granted,

s t a t e -

(a) the findings on all material questions of fact, referring to the material on which

those findings were based;

(b) the reasons for granting the request (including the provision of this Act relied

upon to justi& the granting) in such manner as to enable the third party to

understand the justification for the granting of the request and make an informed

decision about whether to lodge an infernal  appeal with the head of the

governmental body concerned or to utilise any other remedyin  law available to

the third party; and

(c) that the third party may lodge an internal appeal against the decision with the

head of the governmental body in question—

(i) \vithin 30 days; or -

(ii) if an urgent rcqliest application has been granted, within 10 working

du)s,

c
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after notice is given, and theprocedure  for lodging the internal appeal; and

(4 that the requester in question will be given access to the record at?er the expiry

of the appl i cable period contemplated in paragraph (c)(i) or (ii), unless an internal

appea~  is lodged ~vithin  that period. ,.

(4) If the injorma[ion oflcer  of a gover]7mc]7ral  body, pursuant to subsection (l), decides

to grmt  the request for access in question, he or she must give the requester in question access

to the record in question after the expiry of—

(a) 30 days; or

(b) if an urgent request upplicofion  has been gra~ted, 10 working days,

after notice is given in temls of subsection (l)(ii),  unless an internal appeal  with the head of the

go~~ernmental  body is lodged against the decision \vithin  the applicable period contemplated in

paragraph (a) or (b),

PART 4

CORRECTION AND PROTECTION OF PERSONAL INFORMATION HELD BY

PRIVATE AND GOVERNMENTAL BODIES

Application of Part

49.(1 ) This Part applies despite any other legislation, w’hether  that legislation came into

effect before or after the commencement of this section.

(2) This Part, except sections 51,52 and 53, does not apply to information—

(a) already publicly available;

(b) created or acquired and preserved solely for public reference or exhibition

purposes in a library or museum;

(c) placed by or on behalf of a person other than a governmental body in—

(i) an archi~’es repository established under—

(au) section 11(1) of the National Archi\res of South Africa Act, 1996

(Act No. 43 of 1996); or

@b) an equivalent pro~ision  of a provincial law pertaining to the
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custody of the records of governmental bodies in the rele~’ant

provincial sphere of government; or

(ii) a library or museum controlled by a governmental body; or

about an individual who is or was an oflcial  of a governmental body if the

information relates to the position or finctions  of that official, including—

(i) the fact that the individual is or was an o~cial  of that governmental body;

(ii) the title, w’ork address, work phone number and other similar particulars

of the individual;

(iii) the classification, salary scale or remuneration and responsibilities of the

position held or services performed by the individual; or

(iv) the name of the individual on a record prepared by the individual in the

course of employment.

Parties to civil proceedings excluded from access to private bodies’ records under Act

50. No party to criminal or civil proceedings may, for the purpose of those proceedings,

request access in terms of section 51 to a record  of a private  body containing personal

information.

Access to personal information held by private bodies

51.(1 ) Subject to section 50 and this section, an individual must, on request, be given

access to any record of a private boa” containing personal information about the individual (in

this section referred to as a “request for access”).

(2) A request for access must—

(a) be made orally or in writing to the head of the private body concerned at his or

her address, fax number or electronic mail address;

(b) provide sufficient particulars to enable the head of theprivare  boa” to identi$  the

,.
!,
!,.

,.,

. . . . .

,.. . .. . .

: :-

record requested;

(c) speci& a postal address or phone number for the requester in the Republic; and

(4 state the capacity contemplated in subsection (4) in which the requester is making

the request.
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(3) The requester in respect of a request for access must subrnit—

(a) the requester’s identity document or a certified copy thereof or any other

reasonable proof of the requester’s identity;

@) in the case of an authorised representative referred to in subsection (4)(@,

reasonable proof of his or her appointment as representative.

(4) A request for access maybe made—

(a) by the individual to whom the personal information in the record relates or his

or her authorised representative;

(b) if the individual referred to in paragraph (a) is—

(i) under the age of 16 years, by a person having parental responsibility for

the indi~’idual;

(ii) incapable of managing his or her affairs, by a person appointed by the

court to manage those affairs;

(iii) deceased, by the executor of the estate of the individual.

(5) The head of the private boa” to whom a request for access is made, must, subject to

subsection (7), give access to the record  to the individual as soon as reasonably possible, but in

any event, within 30 days, after the request and the proof contemplated in subsection (3),

whichever is the later, have been received.

(6) If, in accordance ~vith this section, access is given to a record containing  personaj

informat ion—

(a] the head of the private body must inform the individual in question that he or she

may request the correction of the information in terms of section 52;

(b) the form of access must be determined by the head of the private body, except

that a copy of Ihe record must, upon request, be provided at a reasonable fee.

(7)(u) Subject to this subsection, the provisions requiring or permitting the refusal or

granting of a reguestjor  access to a record, or a part thereof, of a go~’ernmen(al body contained

in sections 24(1) and (2), 30, 31(1) and (2), 32(1) and (2), 33, M, 35 (except subsection

(a)), 36,37 (except subsection (2)(bj(iv)), 38, 39(1), (2) and (3), 40(1) to (4), 41,42, 43(1),

(~) ~d (5) and 44 apply, ~~,ith  the changes  required  by the context, to a request for access.

(b) Any reference in a provision contemplated in paragraph (a) to-
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(i) the i~formarion  of$cer  of a governniental  body;

(ii) a record of a governmental body; and

(iii) a nolice in terms of section 20,

must be construed as a reference to the head of a pri~’a(e  body, a record of a pri~.ate bod}~  and a

notice in tem~s  of paragraph (c) of this subsection, respectively.

(c) If a request for access is refused in accordance with paragraph (a), the lzead of the

pri~ate  boa” in question must no(~jj  the requester of the refusal and of the reasons for the refusal

as soon as reasonably possible, but in any event, within 30 days, after the request and the proof

contemplated in subsection (3), ~vhichever is the later, have been recei~ed.

(8) The head of a pri~w~e  body may, subject to the conditions the head determines,

delegate a po~~’er conferred, or assign a duty imposed, on the head by this Part to any enlplo)ee

of the private body.

Correction of personal information held by private bodies

52.( 1 ) A record may be corrected in terms of this section by amending, supplementing

or, subject to subsection (6). by deleting the inacctwate  information.

(2) An individual \\”ho is gi~en  access to a record of apri~ate body in temls of section

51, may request the correction of inaccurate infomlation  about that individual in that record (in

this section refereed as a “request for correction”).

(3) A request for correction must-

(a) be made orall)p  or in ~~~iting  to the /lead  of the pri\*a/e  body concerned at his or

her address, fax number or electronic mail address:

(b) provide sufficient particulars to enable  the head of thepri~,a[e boa” to identifi the

rccora’ ~ihich  contains d~e information that the requester regards as iflc~ccl~rate;

(c) .~pecifl’  I]le respect in \\hich I]Ie requester regards the information 3S inclccurale

and protide any information regarding the inaccuracy that is in the possession or

under dle control of the requester: and

(J) specitj’  3 pos?al  ddress  or ~ax number  for the requester in the Repub]ic.

(4) The lwad ofapr;)a/e  Ix)[() lo i~hom a request  for correction is mxle, must. a.s SOOII

M reasonably  possible. bu[ in an> cient.  iii[!~in 30 d~}s.  decide on Ihe request.

,-,., ,:,..,. “ .
,. .,..  .

::
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!,

. . . .. . . .,...
. !

,.
:.. .“.
;. ..:
,.

I



L,.: ------ -- . . ..— . . . . . . . . ~...:. . . . . . . . . . . .. —-- --- . . . . . .

58 No. 18381 GOVERNMENT G/UETrE, 18 OCTOBER 1997

(5) If the head of a private body decides that the information identified in a request for

correction is inaccurate the 17ead must, free of charge and within the period contemplated in

subsection (4)—

(a) correct the information and send a copy of the part of the relevant record

containing the correction to the requester; and

(b) ‘ determine, so far as reasonably possible, whether the inaccurate information is in

any other record of the private body and, if it is, make the same correction on the

other record.

(6) If the head of a private boa” decides upon a request for correction to delete

information contained in a record, the head must, before making the deletion–

(a) make a copy of the part of the record to be deleted;

(b) make a note on that copy of the deletion to be made in the original record; and

(c) retain such copy for as long as the record is retained.

(7) If the head of a private body decides that the information referred to in a request for

correction is not inaccurate and that request is not irrelevant, frivolous or vexatious, the head

must, free of charge and \\ithin the period contemplated in subsection (4)--

(a) make a note in the record as near as reasonably possible to the point where the

infomlation  appears—

(i) of the decision of the head that the infom~ation  is not inaccurate;

(ii) that the accuracy of the information is disputed by the requester; and

(iii) that the request is attached to the record,

and attach the request to the record; and

(b) 170[Ijj the requester—

(i) of the. decision that the infomlation  is not i~laccurate;  and

(ii) that a note was made on the record as required by paragraph (a),

and send a copy of the note to the requester.

(8) If a record has been corrected in terms of subsection (5), any disclosure or use of the

record after such correction must be in its corrected form.

(9) If a note has been made in ; record  as contemplated

disclosure of the informo~ion  concerned in dle record must include

request attached Ihere[o.

in subsection (7)(a). any

that note and the relesant



STAATSKOERANT, 18 OKTOBER  1997 No. 18381 39

Correction of personal information held by governmental bodies

53.(1 ) A record  may be corrected in terms of this section by amending, supplementing

or, subjectto  subsection (7), by deleting the iw.wcuru[e  information.

(2) An indi~’idual  w-ho is gi~”en access a record  of a go~vrmental body in terms of

section 10, may request the correction of inaccurate information about that individual in that

record.

(~)(a) A request for correction must be made in

information oftlcer of the So\ernnlental  body in question

electronic mail address.

the prescribed form or orally to the

at his or her address, fax number or

(b) The foml for a requesrfor  correc~ion  prescribed by regulation in temls of section

86(1 )(a), read \vith paragraph (a), must at least require from the requester concemed—

(i) to pro~’ide sufficient particulars to enable an official of the go~-emmental  body

concerned to identifi the record Ivhich contains the information that the requester

regards as i}~clccl[!-c~l~:

(ii) to specifi”  the respect in ~vhich  the requester regards  the information as inaccurate

and to pro~ide any information regarding the inaccuracy that is in the possession

or under the control of the requester; and

(iii) to specifi  a postal address or fax nuilber for the requester in the Republic.

(4) Sections 14(4). 15, 16, 17,21 and 22

to a requesrfor  correcriotl.

(5) The informa[io~z qj’7ccr  to ~~hom a

apply \vith the changes required by the context

reques[for  correction is made or ~ransferrcd.

must, subject to sections 21 and 22(1), re2d l~ith  subsection (4), as soon as reasonably possible;

but in any e~’ent  \\ithin  30 d+s, after the request is recei~ed  or transferred, decide on the request.

(6) If the i}~ormario~t  o(icvr of a gowwne}jfal  bo@ decides that the information

identified in a rcqlic.s[,,for  corrcc[ion  is ilwccurate  the illfornlaiioll  o~ccr must. free of charge. .

and \\itllin the period c~nt~i~~plattd  in subsection (5)—

(a} correct the information and send a cop!’ of the part of the rele~ant record

cont3ininy  I!le corrw[ion to lilt requester in qUeStiOil:

(1!)) dctcrmil:t. >,} Fir :~ rtxoxlbl! pOSjiblt. \\]?N]ler  I])e jl;~;(’~’fif”(ilc’ infOrIllJ[iOil  is

in 011!” otl:dr /“c’~”f)/”L/ ~~f ll?~t  golcrnmcntal  t~odf” Qlld- ii it is. mdk~ I!lt ~~:11~

cOrrccti  On (>11  the ~)[]l~r r~~~rd:

,:
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(c) detemline,  so far as reasonably possible, whether the inaccurate information has

been supplied by that go~’ernmental body to any other governmental body or

person and no(ifi any such other governmental body or person of the correction

\vhich it has made; and

(4 send to the requester a copy of each notice which it gives in terms of paragraph

(c).

(7) If the information o$cer decides upon a request for correction to delete information

contained in a record, he or she must, before making the deletion—

(a) make a copy of the part of the record to be deleted;

(b) make a note .on that copy of the fact of the deletion to be made in the original

record; and

(c) retain such copy for as long as the record is retained.

(8) A governmental body which has been notified in terms of subsection (6)(c) that such

governmental body has been supplied ~~’ith inaccurate information must, as soon as reasonably

possible, but in any e\lent \rithin 30 days, after being so notified—

(a) if the body accepts that the information is inaccurate, correct that information and

J70tIfi the indi~’idual  to whom the information relates that the correction has been

made;

(b) if the body is if of the opinion that the information is not inaccurufe,  make a note

and notifi  the requester as contemplated in subsection (9)(a) and (b).

(9) If the injorma!ion oflcer of a governmental body decides that the information

identified in a requestfor  correction is not inaccurate and that request is not irrelevant, frivolous

or vexatious, the information officer must, free of charge and viithin the period contemplated in

subsection (5)-

(a) make a note in the relevant record as near as reasonably possible to the point

~~here the information appears—

(i) of the decision of dle information officer that the information is not

(ii) dlat the accumcy of dle information is disputed by the requester

concerned; and.

..



STAATSKOERANT,  18 OKTOBER  1997 No. 18381 S1

(iii) that the request is attached to the record,

and attach the request to the record;

(b) no?ijj the requester—

(i) of the decision that the information is not inaccurate;

. (ii) that a note \vas made on the record as required by paragraph (a);

(iii) that he or she may lodge an infernal appeal with the head of that

governmental body against the decision that the information is not

inaccurate, and of the procedure (including the period) for lodging the

internal appeal,

and send a copy of the note to the requester;

(c) take reasonable steps to enable the requester to provide a statement of any further

reasons ~vhy he or she considers the information to be inaccurate; and

(4 unless there are reasonable grounds for considering the statement irrelevant,

defiunatory

record.

(10) If a record

subsection (6) or (8), any

corrected foml.

or unnecessarily \’oluminous,  attach the statement so provided to the

containing personal information has been corrected in terms of

disclosure or use of the record after such correction must be in its

(11) If a note has been made in a record as contemplated in subsection (9)(a), ~Y

disclosure of the information concerned in the record must include that note and the request for

correction concerned and any statement attached as contemplated in subsection (9)(a) ~d (d)

respectively.

Use of personal information by private bodies

54. Subject to sections 58 and 59, a record of apri~wte body containing personal infor-

mu(ion may not, without the consent of the indi~.idual  to whom the information relates, be used

by the private body, except for—

(u) the purpose for ~~hic!l  the in~ornution  contained therein \\>as obtained or compiled

or for a use compatible ~~ith  dmt purpose;

(b) the purposr of a~oidiny  prejudice to the maintenance of the la~~’ including Ihe

(
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pre~ention,  detection, investigation, prosecution and punishment,of  an offence;

(c) the purpose of averting or lessening an imminent and serious threat to the health

or safety of an individual or the public;

(d) any prescribed purpose.

Use of personal information by governmental  bodies

55.

information

Subject to sections 58 and 59, a record  of a govemmen[al  bod}~ containing personal

may not, without the consent of the individual to \vhom the infomlation relates, be

used by the governmental body: except—

(a) for the purpose for ~~hich  the information ~vas obtained or compiled or for a use

compatible ~}id~  that purpose;

(b) for a purpose for \\hich  the infomlation  maybe disclosed by a go]ermenfal body

in terms of section 57(1).

Disclosure of personal information by private bodies

56. Subject 10 sections 58 and 59, a record of a pri~a[e body containing persona[

information may not, ~vithout  the consent of ~he indi~idual  to tvhom the infornlation  relates, be

dislcosed by the pri~ate  bed>, except—

(a)

(b)

(c)

(4

(e)

in accordance Jvith legislation that authorises its disclosure;

for the purpose of complying with a subpoena, warrant issued or order made by

a court, person or body \vhich is authorised to compel the production of

information or for the purpose of cornplj)ing  \vith rules of court relating to the

production of information:

for the purpose of a~oiding  prejudice to the maintenance of the Ia\v inc]uding  the

prm”cn?ion. dt?lection,  in~estigation,  prosecution and punishment of an offence;

for the purpose of alerting  or lessening an imminent and serious threat to the

health  or safety of am indi~idua] or the public;

for any pl”~.v~ribcd  purpose.
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Disclosure of personal information by governmental bodies

57.( 1 ) Subject to sections 58 and 59, a record of a go].ermnen[al body containing

personal information may not, ~vithout the consent of the individual to Ivhonl the information

relates, be disclosed by the governmental body, except—

(a)

(b)

(c)

(4

(e)

w

k)

as contemplated in section 56(a), (3), (c) or (d) or in accordance with Part 3;

to an Attorney-General for the purpose of criminal proceedings or to a legal

practitioner representing the State, the Gosemrnent  of the Republic, any

functionary thereof or a go~’ernwental  body in civil proceedings for the purpose

of those civil proceedings;

to a gorernmenfal  bod~’, on the \vritten  request of that body, for the purpose of

enforcing the law or carqing out an investigation in terms of legislation, if the

request specifies the purpose and describes the information to be disclosed;

under an agreement bet~~een  the Government of the Republic or an organ thereof

and the Government of a foreign state, an international organ isalion or an organ

of that Go\’ernment  or organisation: for the purpose of administering or enforcing

the law or cawing out an investigation;

to an oflcial  of a go~ternmental  body for the purpose of an internal audit or to the

Auditor-General or an official from his or her office for the purpose of auditor

to a person appointed to carry out an audit in respect of a governnlen(al  body;

to an archives repository in accordance with-

(i) section 11 of the ATational Archives of South Africa Act, 1996 (Act No.

43 of 1996); or

(ii) an equi~.alent provision of a provincial la~v pertaining to the custody of

records of go~”ernn~ental  bodies in the relevant pro~’incial  sphere of

go~enunent;

to any person or body for research or statistical purposes if–

(i) there are reasonable grounds for belieting  that ~he purpose for lvhich the

information  is discl;std cannot  r~~~~il~bl>  be accomplished unless the

information is prolided  in a form that \vould idcnlify the indi~iduzil  to

i~hom it relotes: and



 .. .
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(ii) the information ojficer of the governmental body concerned obtains from

the person or body a written undertaking that no subsequent disclosure of

~he infolnlation  will be made in a form that could reasonably be expected

to identifi  the individual to whom it relates;

(17) to a go]’ernmen(ul  boa” for the purpose of locating an individual in order to

collect a debt o~~ing  to the State or a governmejttal  body by that individual or to

make a payment owing to that individual by the State, or a governmental body;

(i) for any prescribed purpose.

(2) Personal i}formafion  in a record which has been transferred to an archives repository

by a go~emme~z[al bodj~ in accordance with-

(a) section 11 of the NTational Archives of South Africa Act, 1996;

(b) an equi~”alent  provision of a provincial law pertaining to the custody of records

of govermnen[al  bodies in the relevant provincial sphere of government,

may be disclosed in accordance \vith—

(i) in the case of paragraph (a), section 12 of the ATational  Archives of South Africa

Act, 1996;

(ii) in the case of paragraph (b), an equi\’alent  provision of such provincial law,

to any person or body for research or statistical purposes.

Individual’s consent for use or disclosure of personal information

58.(1 ) The person \~hom or \vhich,  and the form and manner in lvhich,  the consent of an

individual must be obtained for the use or disclosure of a record containing personal information

about the indi}’idual  as required by section 54, 55, 56 or 57 are as prescribed.

(2) Different regula~ions  m3y be made in terms of section 86(1 )(u), read uith subsection

(1), in respect Of—

(u) go~’ernmenlct]  bodies and pri~.a[e  bodies; and

(’b) categories ofgo~.crt?n~cntul  bodies and ofpri]’a!e bodies.

(3) Regulations m~de in ltrms of sjction  S6(l)(a). read \vith subsection (1 ‘). mo) pro~ide

for (he conseIll Of 3J)  indi~idu:l]  in respect  of the use or disclosure of a l“ccol”d containing

pcr.fo}~~~l  il~fi)r))~aiion  for a spccilic  purpose  or a calegory  of purpoScS.
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(4) Any consent given as contemplated in this section maybe withdrawn as prescribed.

Use and  disclosure of records held before commencement

59.(1 ) For a prescribed period after the commencement of section 54, 55,

section 54, 55, 56 or 57, respectively, does not apply to any record containing

information which-

56 or 57,

personal

(a) was in the possession or under the control of a governmental or private body

immediately before such commencement; and

0) is in such possession or control after such commencement.

(2) If, before end of the prescribed period referred to in subsection (l), such

governmental or private body has taken the prescribed steps to obtain the consent of the

individual to whom the personal information contained in such record relates for the use or

disclosure, as the case may be, of the record by that body as contemplated in section 54J 55? 56

or 57, as the case may be, the individual is deemed to have given such consent for the purposes

of section 54, 55, 56 or 57, as the case may be, ivhether or not the individual in fact gave his or

her consent.

(3) Any consent gi~’en pursuant to such prescribed steps or so deemed to have been
.

given may be withdrawn as prescribed.

Register of uses and disclosures not in governmental body’s manual

60.(1) The head of a governmental boa” must keep a register of—

(a) any use by the body of personal information in a personal information bank of

the body; or

(b) any use or purpose for which such information is disclosed by the body,

if the use or purpose of such infomlation  is not included in the statements of uses and purposes

set out in accordance ~~ith  section 6(1 )(d)(ii)(bb) in the manual of the body published in terms

of section 6, and attach the register to the ~ersonal  informa~ion.

(2) For the purposes of rhis AC(,  a register attached in terms of subsection (1) is deemed

to form part of the personal information to which it is attached.

.
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(3) Mthepersonal  information in a personal iiforrnation  bank ofa governmental body

is used or disclosed for a use compatible with the purpose for which the information was

obtained or compiled by the body but the use is not included in the statement of compatible uses

set out in accordance with section 6( 1 )(d)(iii)(bb) in the manual of the body, the head of the body

must epsure  that the use is included in the next manual to be published.

Collection of personal information by go~)ernmental  bodies

61.(1 ) No personal i@ornmtion may be collected by a governnzenra) body unless such

collection is—

(a) required or pemlitted by legislation; or

(b) required for the perfomlance of the fictions of the body.

(2) A govern]7zental  body must, if reasonably possible, collect personal information

~vhich  is intended to be or maybe used in taking any decision which affects an individual’s right

or determines its content, directly from that individual except if—

(a) the individual authorises otherwise; or

(b) personal i}forma[ion contained in a record may be disclosed to the body in tem~s

of section 57(l).

(3) If a governmei~tal  body collects personal ilfornzalion  directly from an individual,

the body must inform the individual of—

(a)

(b)

(c)

(4

(4)

the fact that, and the purpose for which, the information is being collected;

the name and address of the body that—

(i) is collecting the information; and

(ii) will hold the infomlation;

if the collection of the information is required or permitted by egislation–

(i) that legislation; and

(ii) whether the supply of the information by the individual is voluntary

compulsory;

or

the rights of access to, and ~orrection of, personal information contemplated in

ti~is  Act.

Subsections (~) and (3) do not apply if compliance therewith could reasonably be., . . . . .
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expected to defeat the purpose, or prej udice the use, for which the information is being collected. ,..

Retention, accuracy and disposal of personal information by governmental bodies

62.( 1 ) Personal i]lformation  ‘,vhich has been used by a governmental body to make a ,:.

decision which affects an individual’s right, or determines its content, must be retained by the

head of that governmental body for such period after it was so used as prescribed to ensure that

the individual to whom it relates has a reasonable opportunity to obtain access to the information.

(2) The head of a governmental body must take all reasonable steps to ensure that

personal information which  is used by the body to make a decision which affects an individual’s :..

right, or detemlines its colltent,  is as accurate, up-to-date and complete as possible and that—

(a) the confidentiality of such information is protected; and

(b) such information is secured against unauthorised access.

(3) The head of a governn~ental  body must dispose ofpersonal i]fonnation  contained

in a record of the body as prescribed.

PART 5

PROTECTION OF WHISTLE-BLOWERS

Exclusion of liability if disclosing contravention of law, corruption or maladministration

63.(1 ) Despite any other legislation, whether that legislation came into effect before or

after the commencement of this section, no person is civilly or criminally liable or may be

subjected to disciplinary action in any court of law or administrative or other tribunal on account

of having disclosed any information, if—

(a) the person in good faith and reasonably believed at the time of the disclosure that

he or she ~vas disclosing ~vidence of a contra~~cntion  of the law, corruption,

dishonesty or serious maladministration in a governmental body or on the part of

an oficial  of the body (in this Part referred to as cm “impropriety”); and
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(b) the disclosure was made in accordance with subsection (3).

(2) \Vithout  limiting thegenerality  ofsubsection  (l)(u) ''improprie~''  i1~cludes-

(a) an abuse of power by a go~’ernnlenlal  body or an official of the body;

(b) an improper or unauthorised use of the funds or other assets of the State or a

gol~ernmental  body;

● (c) negligent administration resulting or likely to result in a substantial—

(i) waste of public resources; or

(ii) danger to the health or safety of an individual or the public; or

(d) an offence  referred to in section 1 of the Corruption Act, 1992 (Act No. 94 of

1992).

(3) Subsection (1) applies only if the person concerned—

(a) disclosed the information in question to a Parliamentary committee, a committee

of a provincial legislature, the Public Protector, the Human Rights Commission,

the Auditor-General or an Attorney-General or to more than one of such bodies

or persons; or

(b) disclosed the information in question to one or more news medium and on clear

and convincing grounds (of which he or she bears the burden of proof) believed

at the time of the disclosure—

(i) that disclosure was necessary to avert an imminent and serious threat to

the safety or health of an individual or the public, to ensure that the

impropriety in question was properly and timeously investigated or to pro-

tect himself or herself against

or

(ii) giving due weight to the

participatory administration,

serious or irreparable harm from reprisals;

importance of open, accountable and

that the public interest in disclosure of the

information clearly outweighed any need for non-disclosure; or

(c) disclosed the information in question substantially in accordance with any

applicable external or internal procedure (other than the procedures contemplated
-.

in paragraph (a) or (3)) for reporting or otherwise remedying the impropriety in

question.

(4) Subsection (1) applies \vhether or not the person disclosing the information in
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question has used or exhausted any other applicable procedure for reporting or otherw-ise

remedying the impropriety concerned.

Exclusion of liability if disclosing information after publication

64. Despite any other legislation, \vhether  that legislation came into effect before or

after the commencement of this section, no person is civilly or criminally liable or may be

subjected to disciplinary action in any court of law or administrative or other tribunal on account

of having disclosed any information ifl before the time of the disclosure of the information, it had

become publicly available, whether in the Republic or elsewhere.

:,

Protection against reprisals

65.(1 ) No person may—

(a) be dismissed from any employment, profession or office;

(b) be suspended, demoted, harassed, intimidated, have a term or condition of

employment or retirement altered or kept unaltered to the person’s disadvantage,

be transferred against his or her will, be refused transfer or promotion or be

otherwise detrimentally affected in respect of such employment, profession or

office, including employment opportunities or work security;

(c) be denied appointment or election to any employment, profession or office; or

(4 be threatened with an action refereed to in paragraph (a), (b) or (c),

as a result, or partly as a result, of making, or indicating an intention to make, a disclosure con=

templated  in section 63, or refusing to participate in the conduct of an impropriety.

(2) If, in any criminal or civil proceedings or disciplinary action before a court of law or

administrative or other tribunal with respect to an alleged contravention or threatened

com’ravention of subsection (l), it is proved that an action contemplated in subsection (1)(a), (b),

(c) or (d) took place within hvo years after a disclosure, indication of an intention to disclose or

refid contemplated in subsection (1), it n~ust  be presumed, unless the contrary is proved, that

such action took place as a result, or partly as a result, of that disclosure, indication of an

intention to disclose or refusal.

,.
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(S) Subsection (1) applies whether or not d~e person disclosing the infomlation  concerned

has used or exhausted any other applicable external or internal procedure for reporting or

otherwise remedying the impropriety in question.

(4) A provision in a contract of employment or other agreement whereby any prcmision

of this section is excluded, is nuII and void.

(5) An oflcial of a governmental body who has made a disclosure contemplated in

section 63 must, upon his or her request and if reasonably possible, be transferred from the post

or position occupied by him or her at the time of the disclosure to-

(a) another post or position in the same division or another division of that

governmental body; or

(b) another governmental body.

(6) The terms and conditions of employment of a person transferred pursuant to

subsection (5) may not, ~~ithout  his or her consent, be less favorable than the terms and

conditions applicable to him or her immediately before his or her transfer.

IVotice to officials of provisions of Part and other comp[aint  procedure

66. The head of a governmental body must give to every of~cial of the body a copy of

a notice prepared and provided by the Human Rights Commission, which exp] ains—

(a) the provisions of this Part and section 85(b) and all external and internal

procedures (other than the procedure contemplated in section 63) available to an

ofjcial  of that governmental body who wishes to report or otherwise remedy an

impropriety or, whenever such provisions or procedure are amended, that

amendment;

(b) that, if a con~ravention or threatened confraveiftion  of the provisions of this Part

in relation to a person is alleged, that the person may lodge an application with

a High Court for appropriate relief, and the procedure (including the period) for

lodging that application.

PART 6

APPEALS AGAINST DECISIONS
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CHAPTER 1

INTERNAL APPEALS

Right of internal appeal to head of governmental body

67.(1 ) A person may lodge an internal appeal against any decision of the information

officer of a governnzenral  body in relation to that person with the head of the body.

(2) Subsection (1) may not be construed to limit any other right a person may have in

terms of the law to remedy a matter in respect of w’hich an infernal appeal may be lodged.

hfanner  of internal appeal, and appeal fees

68. (1) An internal appeal—

(a)

(b)

(c)

(4

(e)

must be lodged in the prescribed form—

(i) within 60 days;

(ii) if notice to a third party is required by section 48(1), within 30 days; or

(iii) if the internal appeal is against the granting of a request for access and an

urgent request application has been granted in respect of the request,
.

within 10 working days,

afier no(ice  is given to the appellant of the decision appealed against or, if norice

to the appellant is not required, after the decision was taken;

must be delivered or sent to the information officer of the governmental body in

question at his or her address, fax number or electronic mail address;

must identi~  the subject of the internal appeal and state the reasons for the

internal appeal and may include any other relevant information known to the

appellant;

if, in addition to a vTitten reply, the appellant \vishes  to be informed of the

decision on the internal appeal in any other manner, must state that manner and

provide the necessary parti&lars  to be so informed;

if applicable, must be accompanied by the prescribed appeal fee referred to in

subsection (3); and
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(n must specify a postal address or fax number and, if the internal appeal includes

an urgent appeal applicaliun,  a phone number, for the appel I ant in the Republic.

(2) h individual who wishes to lodge an infernal appeal, but, because of illiteracy, poor

literacy or physical disability, is unable to comply with subsection (1), may request the Human

Rights Commission to assist him or her to so comply.

(3)(a) If an interns]  appeal  is lodged after the expiry of the period referred to in

subsection (1), the head of the governmental body in question must, upon good cause being

shovm,  allow the late lodging of the internal appeal.

(b) If that head disallows the late lodging of an in(ernaz appeal, he or she must give

notice of that decision to the person who or \vhich lodged the internal appeal.

(4)(a) A commercial requester lodging an internal appeal against the refusal of his or

her requesfjor  access to a record must pay the prescribed appeal fee,

on the

(b) If the prescribed appeal fee is payable in respect of an inzernal  appeal, the decision

internal appeal may be deferred until the fee is paid.

(5) If an internal appeul is delivered or sent to the information oficer  of a governmental

body in accordance with subsection(1), the infom~ation  officer must—

(a) as soon as reasonably possible, but in any event, within 10 working days; or

(b) in the case where an urgent appeal application has been granted, immediately,

after receipt of that internal appeal, submit to the head of the governmental body—

(i) the internal appeal together with his or her reasons for the decision concerned;

and

(ii) if the internal appeal is against the refhsal or granting of a reques?jim access, the

name, postal address, phone and fax number and electronic mail address;

whichever is available, of any third party, other than the appellant, required by

section 46( 1) to be notified of the request.

(6) An infernal appeal maybe lodged by a person authorised by the appellant to act on

behalf of the appellant, and a reference to an appellant in any other provision relating to an

infernal appeal includes a reference to a person so authorised.
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Xotice to and representations by other interested persons
i:
i“.
I

69.(1 ) If the head of a go~.ernmenlal  body is considering an i}lternal appeal  against the
} 3.

. . :

refi.sal  of a regziesf~or access  to a record contemplated in section 30(1) or 32(1), the head must, ~:. . :

as soon as reasonably possible, but in any event—
,.=.,.  -.,; . .

(a) within 30 days; or :.
(b) in the case ~vhere  an lirgent appeal application has been granted, \vithin  five

,..,”
:.

~+orking  da~s,

after the receipt of the internal appeal, inform by the fastest means reasonably possible the third

party to \vhom or which the record relates of the internal appeal, unless all necessary steps to

locate the third party ha~e been unsuccessful.

(2) When informing a third party in temls of subsection (1), the head concerned must— ~

(a) state that he or she is considering an infernal  appeal against the refhsal of a I

reqziesffor  access to a record contemplated in section 30(1) or 32(1), as the case
,

may be, and describe the content of the record;

(b) furnish the name of the appellant;

(c) in the case ofa  record contemplated in—

(i)

(ii)

(d) in any

section 30( 1), describe the provisions of section 30; or

section 32(1), describe the provisions of section 32;

case ~~here that head belie~’es that the pro~’isions of section 45(1) might

apply, describe those provisions, specify \vhich of the circumstances referred to

in paragraph (a)(i) to (iv) of section 45(1) in the opinion of the head might  aPPIJ’

and state the reasons \~hy  he or she is of the opinion that section 45(1) might

apply; and

(e) state that the third party may-

(i) ~~ithin  21 days; or

(ii) if an wgcnt appdal applicatio}l  has been granted, \vithin 10 ~t’orking do)s,

after the third party is informed, make \\rittcn  representations to that head ~~hjr

the request for access should not be granted.

(3) Ifa third pwt] is not informed in l~yi[ing  of m i}l(er)xtl  appeGl  in terms of subsection

(1). the IIL’L;J of d~e go\err.:llcnt21 body in-question must, on request. =oile a };ofic~  stoting the

maiters  referred 10 in suhst~lioil  (~) 10 dw third pxty.

(4j A third pwt} t!xIt  is i~fonned  of on i}~lcr)wl t~;~p~~iil in terms of subsection (1 ). nl+-
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(a) within 21 days; or

(b) if an urgent appeul  application has been granted, within 10 working days,

after the third party has been informed, make v’ritten  representations to the head of the

go~~enmlelltal  body in question why the request for access in question should not be granted.

(5) If the heud of a governmental body is considering an internal appeal  against the

granting of a requesl  for access, the head must, as soon as reasonably possible, but in any

event—

(a) within 30 days; or

(b) if an urgent appeal applica~ion has been granted, within five working days,

after the receipt of the internal appeal, give notice of the internal appeal to the requester in

question and state in the nolice that he or she may within 21 days after notice is given, make

\vritten  representations to that head why that request should be granted.

(6) A requester to lvhom nolice is given in terms of subsection (5) may within 21 days

after that not ice is given, make uTitten representations to the head of the governmental body in

question why the request for access in question should be granted.

Decision on internal appeal and notice thereof

70.(1 )(a) III deciding an in~crnal  appeal the head of the governmental body in question

must give due consideration to- t

(i) the internal appeal and particulars stated therein in terms of section 68(1)(c);

(ii) any reasons submitted by the infornlation  o~jcer  in terms of 68(5)(i); and

(iii) any representations made in terms of section 69(4) or (6),

and may at the conclusion of the internal appeal confirm the decision appealed against or

substitute a new decision for it.

(b) If a third party cannot be located as contenlplated  in section 69(1), any decision

\vhe~her lo allow the intema]  appeal in question must be made ~~ith due regard to the fact dlat the

~hird party did not lm~’e the opportunity to make representations in terms of section 69(4) u%y

the internal appeal should be dismissed.

(~) The /lead of a gcuvI-,1/ncn/a/  bo[fi must: subject to section 71—

((l) as soon as rcosonably  possible. but in any eient.  tvithin 30 days after an i}zter}i(il
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appeaz is received by the information officer of the body;

(b) if a third party is infomled in terms of section 69(1), as soon as reasonably

possible, but in any e\’ent—

.:. ,,’, .,. (i) \vithin 30 days; or

(ii) if an lirgent  appeal applicatioi~  has been granted, u’ithin 15 ~~’orking  days,

after the third party has been infomled;

(c) if no[ice is given in terms of section 69(5)-

(i) ~vithin fi~’e working days after the requester concerned has made written

representations in terms of section 69(6); or

(ii) in any other case \\”ithin  30 days afier nolire is so given,

decide \\hether  to allo~v the internal appeal and gi~’e notice  of the decision to–

(i) the appellant;

(ii) every third party infomled as required by section 69(1); and

(iii) the requester notified as required by section 70(5),

and inform the appellant about the decision in any other reamer stated in terms of section

68(l)(d)  (if any), if reasonably possible.

(3) The notice in temls of subsection (2) must state—

(a) the findings on all material questions of fact, referring to the material on ~~hich

those findings u)ere based:

(b) the reasons for the decision (including the provision of this .4ct relied upon to

justify the decision) in such manner as to enable the appellant, third party or

requester (as the case may be) to understand the justification for the decision and

make an informed decision about ~vhether  to lodge an application \vith a High

Court or to utilise any other remedy in la~v atailable  to him or her, \\ith  respect

to the decision on i~]~ernal  appeal; and

(c) that the appellant. third party or requester (as the case rim>’ be) m?y lodge an

applica[iotf I{ith a High Court against the decision on intcr}ml appcaL—

(i) ~~ithin  60 da> ’s:

(ii) if m~ice  103 third pity is required b}’ subsection (2). l.~itl~in  30 da>s: @r

(iii) if that application is against  the granting of a rL’qllcst  jbr access on

j)?/  L’]”}  ii;/ l[;]#’d! ;inLi m lit”gd}lt LIpyL’al d~)~?li~’(i[ioll 1::1s  IXcn granted  i n
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respect of the internal appeal, within 10 working days,

after notice is given, and the procedure for lodging the application; and

(d) where the head of the governmental body in question decides on internal appeal

to grant a requestfor  access and nolice  to a third party—

(i) is not required by subsection (2), that access to the record  will forthwith

be gi~en; or

(ii) is so required, that access to the record will be given after the expiry of

the applicable period for lodging an application v’ith a High Court against

the decision on infernal appeal referred to in paragraph (c), unless that

application is lodged before the end of that applicable period.

(4) If the head of a governmental body decides on in[ernal appeal to grant a request for

access and notice to a third party is—

(u) not required by subsection (2), the information officer of the body must forthwith

gi~’e the requester in question access to the record in question; or

(b) is so required, the information officer must, after the expiry of–

(i)

(ii)

30 days; or

if an urgen! appeal application has been granted in respect of the internal

appeul,  10 working da~ls,

after the notice is given to every third party concerned, give the requester access

to the record in question, unless an application with  a High Court is lodged

against the decision on internal appeal before the end of the applicable period

referred to in subsection (3)(c) for lodging that application.

(5) If the head of a goiwwmental  body fails to decide on an internal appeal within  the

period contemplated in subsection (2), that head is, for the purposes of this Act, deemed to have

dismissed the internal appeal.

Urgent internal appeals

71.(1 ) A reques(cr t~ho \\ishes—

(a) his or her ~171rrnal appeal against the refusal of a request for access to be decided

urgentl~’  must illc]ude an a]l~]ic~tion  to t]l~t  effect in the inlern~]  appea];  or.
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(b) an internul  appeal  against the granting of his or her requesf  for access to be

decided urgently must lodge an application to that effect \vith the infomlation

officer concerned,

and in that application gi~e reasons for the urgency,

(2) If an urgent  appeal application is included in an internal appeal or is lodged ~vith an

inforrna(ion  of~cer of a governmental boa”, the head of that body must, subject to section 69-

(a) immediately; or

(b) if that is not reasonably possible, as soon as reasonably possible, but in any event,

\*’ithin  five ~torkiw days,

after the receipt of that urgent appeal application,
decide on the internal appeal and give l?olice

of the decision as required by section 70(2), unless there are reasonable grounds for believing

t h a t -

(i) the nature of the reasons for the urgency furnished by the applicant is such that

the applicant \vill suffer no prejudice if the internal appeal is decided upon lvithin

the period contemplated in section 70(2); or

(ii) it is impractical to decide on the internal appeal \ritllin five ~i’orking  days after

that urgent appeal application has been received,

(3) If the head of a go~ernmental  body refuses an urgent appeal app~ica[ion  on the ~

grounds referred to in subsection (2)(i) or (ii), the head must-

(a) immediately; or

(b) if that is not reasonably possible, as soon as reasonably possible, but in any event,

~vithin  five working da~s.

after that urgent appeal application has been re.cei~’ed
, gi~e notice of the refusal and state in the

no[ice-

(i) the findings on all material questions of fact, referring to the material on ~rhich

those findings ~~ere based;

(ii) the reasons for ~he refusal (including the provision of this Act relied upon to

justify the refusal) in such manner as to enable  the applicant to understand the

justiflcatio:l  for Ihc refusal atid  m:ke an informed decision  about jf’hether  to lodge

~n  (i;)])~i(’1~(~()}~  i~”ith  a ]+i@ c~~irt or to uti]i~e a]l!
other remedy in 10LV a~oilable

to the applicant.  i~idl  respect to the rcfi~sd: and
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(iii) that the applicant may lodge  an applica~ion  ~vith  a High Court against the refusal

of the urgent appeal application, and the procedure (including the period) for

lodging that application w-ith a High Court.

(4) If the notice required by subsection (2) or (3) is not given by fax, the requester in

question must be informed by phone of the decision in question.

CHAPTER 2

APPLICATIONS TO HIGH COURT

N’on-exclusion  of other remedies

72. This Chapter may not be construed to exclude or limit any other right a person may

have in terms of the law to remedy a matter in respect of which an application maybe lodged

with a High Court in terms of this Chapter.

Manner of applications to High Court

73.(1 ) An application in temls of this Chapter must be lodged—

(a) with a High Court having  jurisdiction in temls of section 76; and

(b) subject to this Chapter, in accordance with the rules regarding an urgent

application by \vay of notice on motion applicable to that High Court.

(2) For the purposes of those rules of that High Court, all upplicafions  are deemed to be

urgent without any supporting documents required to set out the reasons for the urgency and why

~he applicant could not be afforded substantial redress at a hearing in due course.

(3) If the interests of justice so require, a High Court having jurisdiction may extend the

period \sithin  \vhich an application may be lodged.

Applications regarding decisions of in forrn~tion  officers or heads of governmental bodies

74.( 1)(c) A person-

. .... .. . .
‘i’..j, p
,.
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(i) N’I1o or which has been unsuccessful in an urgent  rcqz~est  application, an internal

appeal to the head of a go~wwmental body or an urgent appeal application; or I
(ii) aggrieved by a decision of the head of a governmental body to disallow the late i “

p

lodging of an interns) appeal in terms of section 6S(3),

may appeal against the decision by way of an application.

(b) If an application referred to in paragraph (a) is against the granting of a requestfor ~

access on in/ernaI  appeal, that application must be lodged l~ithin 30 days or, if an Went aPPeal

application has been granted in respect of the internal appeal, within 10 ~~’orking da~~s, after the

third party concerned has been notified of the decision to grant the request on internal appeal.

(2) The Human Rights Commission may appeal by way of an application against a

decision of—

(a) the information oficer of a go~”ernmen{ul  body; or

(b) the head of a go~.ernnlentul  body on internal appeal.

(3) A third party noti$ed of a decision of the head of a go~”ernmentul  body to disclose

infornlation  regarding a serious pubiic safe~ or en~’ironmen~al  risk in terms of section 9(5)(a),

may appeal by ~7ay of an application against the decision \vithin a period of 10 working da}”s

after the third patty concerned has been ~70/j4ed  of the decision.

Applications regarding contravention of Part3

75. If a contra~.en[ion or threatened contra~”ention  of a provision of Part 5 is alleged in

relation to a person, dlat person may lod~e an application for appropriate relief.

Jurisdiction of High Court

76. A Hi:h Court has jurisdiction in respect of—

(a) a decision ofd~e  information officer or head of a go~ernrnentd  body referred to

in section 74 ~~hich has its office or, if the body k more than one office. its nmin

oftlce:

(b) a person \Jho or \Khich  lodges an application in terms of section 74(1) or (3) or

75 and resides.  carries on a business or is emp!oyed:
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(c) an alleged contra~)ention  referred to in section 75 which has occurred or is about

to occur,

in the area of jurisdiction of the High Court.

Assistance of Human Rights Commission

77.(1 ) h individual ~~ho \vishes to lodge  an application, but, because of illiteracy, poor

literacy or a physical disability, is unable to comply with this Chapter, may request the Human

Rights Commission to assist him or her to so comply.

(2) If the Human Rights Commission is of the opinion that an important matter of

principle is invol~’ed,  the Commission may appear before a High Court as a party to an

application.

(3) The Human Rights Commission may, on request, appoint a person to represent an

individual who has lodged an application in terms of section 74(1) or 75.

Production of records of governmental bodies to High Court

78.(1 ) Despite any o~her provisions of Ibis Ac( or any other legislation whether that

legislation came into effect before or afier the commencement of this section, any court hearing

an application or an appeal against a decision on an application may examine any record of a

gosernmentul body to \vhich this Act applies, and no such record  may be \vithheld  from that

court on any grounds.

(2) Such court may, subject to subsection (3), not disclose to any person, including the

pal~ies  to the proceedings in question-

(a) any record  of a go~.ernmenta)  bo~v ~vhich is required or permitted by this Act to

be uithheld  from disclosure;

(b) if the i~~formution  ofjcer of a governmental bod}~, or the head of that body on

inrernul appeal, in refusing to grant access to a record  in terms of seclion  35(2!)

or 37(2), refuses to confirm o~deny  lhe existence or non-existence of the record,

any information ivhedler ~he record exists.

(3 j If such court considers it in dle interest of justice. it may order the disclosure of such
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record or such information to any party to the proceedings concerned, and may, if it considers it

necessary, order such party not to disclose such record or such information to another person.

Burden of proof

79. In any proceedings brought pursuant to this Chapter the burden of establishing that—

(a) the refixsal  of a request  for access;

P) any decision taken in terms of section 18(2), 19(l), 21, 22(l), 26(3), 53(9)(d),

65(5) or 71,

is justified in terms of this Act is on the party claimingthat  it is so justified.

Decision on application

80.(1) Afier due consideration of all written and oral evidence received by a High Court

given in respect of an application, the Court may make any order or other decision which it

considers just.

(2) h order or other decision in tem~s  of subsection (1) includes, but is not limited to,

an order or other decision—

.(a)

(b)

(c)

(d)

confirming, amending or setting aside the decision which is the subject of the

application in question;

requiring the information officer or head of a governmental body to take such

action as the relevant High Court considers necessary within a period specified

in the order;

in respect of the refusal of an urgent request application or

application, on the request for access to a record in respect

application was made;

urgent appeal

of which that

granting an interdict, interim or specific relief, a declarato~  order or

compensation.

(3) In deciding under subsection (1) tihich order or other decision is just, the High COurt

in question must have due regard to the desirability of a speedy and inexpensive resolution of the

application in question.
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costs

81.(1 ) Subject to subsections (2) and (3), each party to an application bears its own costs.

(~) If—

(a) the infornlation  officer or head of a gover~7nwntal  body; or

(b) a’ third party being the only party who opposes the disclosure of a record of a

governmental body,

is unsuccessful (in whole or substantial part) in an application, the costs of the opposite party

must be paid—

(i) in the case of paragraph (a), by the governmental body concerned; or

(ii) in the case of paragraph (b), by the third party concerned.

(3) If an applicant is unsuccessful (in whole or substantial part) in an application

opposed by any govermnenta! body, the High Court concerned may order any one or more of

such opposing parties to pay the costs of the applicant, if in the Court’s opinion the adjudication

of that application has—

(a) raised an important new principle “in relation to this Act; or

(b) promoted the transparency or accountability of any governmental body.

(4) If a High Court is of the opinion that an appIicarion  before the Court is manifestly

frivolous or vexatious, the Court may order the applicant to pay the costs of the opposite party

or parties to that application.

PART 7

MISCELLANEOUS PROVISIONS

Additional functions of Human Rights Commission

82,(1 ) The Human Rights Commission must—

(a) annually review this ,4ct and-other legislation and the common law having a

bearing on the accountability, responsiveness and openness of governmental

bodies as ~~”ell  as non-go~’cr~lj]~c~ltal  bodies which exercise substantial influence

over the nature of the South African society;
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(b)

(c)

(4

(e)

0)

@

(h)

(i)

(i)

(k)

make recommendations for—

(i) the development, improvement, modernisation, reform or amendment of

this Act or other legislation or common law contemplated in paragraph

(a);

(ii) the compliance with any constitutional requirements about access to

information;

(iii) procedures in terms of which governmental bodies make information

electronically available;

monitor the administration of this Act;

develop and conduct educational programmed to advance the understanding of the

public, in particular of disadvantaged communities, of this Act and of how to

exercise the rights contemplated in [his Aci;

encourage governmental bodies as well as non-governmental bodies to participate

in the development and conduct of programmed referred to in paragraph (d) and

to undertake such programmed themselves;

promote timely and effective dissemination of accurate information by

governmental bodies about their activities;

publish and distribute a guide on how to use rhis Act as required by sections 5 and

7; .

on request, assist any individual who wishes to exercise his or her rights

contemplated in rhis Act;

for the purposes of section 44, determine whether the manner in which access

may be obtained and the fee payable in terms of legislation contemplated in

section 44 is more onerous than the manner in which access may be obtained to

a record and the fee payable for access in terms of this At/;

prepare and provide a norice as required by section 66; and

submit reports to the National Assembly in accordance with section 83.

(2) The Human Rights Commission lias all such powers as are reasonably necessary or

expedient to enable it to discharge its duties referred to in subsection (1), including, but not

limited to, the power to-
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(a)

(b)

(c)

(4

(e)

(f)

\

@

( h )

recommend to a go~’ermnental  or private body that that bod y make such changes

in the manner in which it administers this Act as the Commission considers

ad~’isable;

train information officers  of governnwntal  bodies;

consult with and receive reports from governnten/al

problems encountered in complying with ?his Act;

and private bodies on the

obtain advice from, consult with, or receive and consider proposals or

recommendations from, any governmental body, non-governmental body, oficial

or member of the public in connection with the Commission’s functions in terms

of this Act;

receive money from any government, international organisation, governmental

or private institution, individual or any other source to perform its functions in

terms of this Act;

make donations to any non-governme}?tal body participating in the development

or conduct of, or undertaking, educational programmed as contemplated in

subsection (1)(e);

for the purposes of section 83(c)(xii), request the Public Protector to submit to the

Commission information with respect to-

(i) the number of complaints lodged with the Public Protector in respect of

a right conferred or duty imposed by this Act;

(ii) the nature and outcome of those complaints;

generally, inquire into any matter, including any legislation, the common law and

any practice and procedure, connected with the objects of this Act.

(3) An official of a governmen/aI  body must afford the Human Rights Commission

reasonable assistance for the effective performance of its functions in terms of this Act.

Report to National Assembly by Human Rights Commission

83. The Human Rights Comrnissioimust  include in its annual report to the hTational

Assembly referred to in section 181(5) of the Constitution of the Republic of South Africa, 1996

(Act NO. 108 of 1996)—
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(a) any recommendation in terms of section 82(1)(b);

@) a statement of all money received from any source referred to in section 82(2)(e);

(c) in relation to each governmental body, particulars of–

(i)

(ii)

(iii)

(iv)

(v)

(vi)

(vii)

(viii)

(ix)

(x)

, (xi)

(xii)

the number of requests for access received;

the number of requests for access granted in full;

the number of reques(sfor  access granted pursuant to section 45;

the number of requesis for access refused in full and refused partially, and

the number of times each provision of this Act relied  onto refuse access

was invoked to justi&  refusal in full and partial rel%sal;

the number of requests for correction and the number of cases in which

some or all of the personal information was corrected;

the number of cases in which an extension of the period of time stipulated

in section 20(1) or 53(5) was made in terms of section 22(1) or that

section, read with section 53(4), respectively;

the number of urgent request applications and urgent appeal

applications, and the number of cases in which the application was

granted;

the number of internal appeals lodged with the head of the body and the

number of cases in which, as a result of an internal appeal, access was

given to a record or a part thereof and a correction of inaccurate personal

information was made;

the number of internai  appeals which were lodged on the ground that a

reques[for  access or for correction was deemed to have been refused in

terms of section 23;

the number of applications made to every High Court and the outcome

thereof and the number of decisions of every High Court appealed against

and the outcome thereof

the number of applications to every High Court \vhich were lodged on the

ground that an internti] appeal was deemed to have been dismissed in

Iemls of section 70(5);

the number of complaints lodged Ivith the Public Protector in respect of
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a right conferred or duty imposed by fhi.s Act and the outcome thereofi

(xiii) such other matters as may be prescribed.

.

Expenditure of Human Rights Commission under Act ., .-..!. )

84. Any expenditure in connection with the performance of the Human Rights

Commission’s functions in terms of this .4ct must be defrayed subject to—

(a) requests being received with the changes required by the context in the form

prescribed for the budgetary processes of departments of State; and

0) the Exchequer Act, 1975, and the re=~lations and instructions thereunder, and the

Auditor-General Act, 1995 (Act No. 12 of 1995).

Offences

85. A person ~7ho—

(a) }vilfully  fails to comply with an undertaking contemplated in section 57(l) (g)(ii);

or

0) discloses information about an impropriety contemplated in section 63(l)(a)

knowing it to be false or not knowing or believing the information to be true; or

(c) discloses a record  of a governmenlul  body, which record is classified in terms of

the regulations made under section 86(1 )(c) and has been unlawfidly  obtained,

commits an offence  and is liable on conviction to a fine or to imprisonment for a period not

exceeding 12 months.

Regulations

86.(1) The Minister of Justice, after consultation With the Human Rights Commission,

may, subject to subsection (2), by notice in the Gaze/[e make regulations regarding—

(a) any matter ~~hich  is required ~r permitted by this Act to be prescribed;
,

P) “’any ??otice required by this Act;

(c) the classification of records of go~ermnental  bodies;
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( - any administrative or procedural matter that is necessary or expedient for the

proper and effective administration of this Act.

(2) Before the publication of any regulation in the Gazer/e in terms of subsection (l), it

must be approved by Parliament.

Short title and commencement

87.(1) This is the Open Democracy Act, 1997, and takes effect on a date determined by

the President by proclamation in the Gaze~[e.

(2) Different dates may be so determined in respect of different provisions of this Act.
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MEMORANDUM ON THE OB.JECTS OF THE DFL4FT OPEN DENIOCRACY  BILL,

1997

Constitutional right of access to information . . . .

1.1 Section 32(1) of the Constitution of the Republic of South Afric% 1996 (Act No. 108

of 1996- “the Constitution”), provides as follows:

“(l) Everyone has the right of access to -

(a) any information held by the state; and

(b) any information that is held by another person and that is required for the

exercise or protection of any rights.”.

1.2 Section 32(2) of the Constitution, read with item 23(1) of Schedule 6 thereto, requires

the enactment of national legislation to git’e effect to this right within three years of the

commencement of the Constitution (4 February 1997). Item 23(2) of Schedule 6 to the

Constitution provides that until such legislation is enacted section 32(1) must be regarded to read

as follows (which is similar to the corresponding right in terms of the Constitution of the

Republic of South Africa, 1993 (Act No. 200 of 1993)):

.

“(1 ) Every person has the right of access to all information held by the state or any of

its organs in any sphere of government in so far as that information is required for

the exercise or protection of any of their rights.”.

Pritlc@al  objects of draft Bill

2.1 The principal objects of the drafl Bill are—

(a) to give effect to the right referred to in section 32(1)(a) of the Constitution, and to

partially give effect to the right mentioned in section 32(l)(b) of the Constitution and to

section 195(3), read \\’ith section 195(1)(g), of the Constitution; and

(b) generally, to promote transparency and accountability by all organs of state by—

(i) providing the public with timeous,  accessible and accurate information; and
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(a)

(b)

(c)

(d)

(e)

U)

(ii) empowering the public to effecti~’ely  scrutinise, and participate in, governmental ~ . .:..,..,
decision-making that affect them,

,,

2.z To attail~  t]~ese principal objects, the draft Bill includes specific provision for—

public access on request to infomlation  held by the state, subject to exemptions necessary
. .

.: ...:!., .
to protect good governance, personal privacy and commercial confidentiality; ,:

,
the disclosure of information obtained in accordance w-ith this Act;

,., ,

governmental bodies to make information available that will assist the public in

understanding the functions of go]ernmenlal  bodies, their operation and the criteria

employed in making decisions;

access by individuals to information about themselves held by private persons, the :..

correction of personal infomlation  held by the state or private persons, and the protection

of individuals against abuse of their personal information by the state or other private

persons;

the protection of persons ~~llo make kno~~-n  evidence disclosing contra~’entions  of the law,

serious maladministration or corruption in go~’emmental  bodies; and

enforcement mechanisms in respect of the rights contemplated in the draft Bill in the

form of internal appeals as \vell as applications lodged with a High Court.

Full effect to section 32(l)(b) of Cotlstitutio}t  +

3. A right of access to any information held by another person and \vhich is required for

exercising or protecting any rights }vhich is protected as a fundamental right in a constitution is

a new notion in law, not only in South Africa but also elsewhere. Consequently, it is considered

desirable for the Human Rights Commission to investigate and consult as tvidely as possible on

this matter in order to make recommendations regarding legislation which \vould  gi~’ejlill  effect

to this right as is required b~’ section 32(l)(b), read \vith section 32(2), of the ne~v Constitution.

E.visfing [cgislotioit  incoftsisfcnt ~~’irl[ dtwft Bill

4. No express prosisiml  is made in the draft Bill for amendments to existing  legislation

inconsistent \\ith  the draft Bil! or dle pro~isions  of the Constitution regarding ~CCCSS  to
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information. Clause 3(1 ) of the draft Bill contains a general override, stipulating that the

provisions of the drafl Bill prevail over all other legislation in case of conflict. The Constitution,

being the supreme law, will in any case prevail over any conflicting legislation. The eventual

amendment or repeal of these inconsistent provisions in existing legislation, although not

absolutely necessary, is desirable for the sake of clarity. To this end each functionary

administering legislation which is inconsistent should make proposals to the appropriate

legislative authorities for the necessary adjustments.

Du@ of co@deutiali~ of officials

5. If the drafl Bill becomes law, one of its significant effects on existing legislation would

be the repeal of any duty of confidentiality imposed on a government official by other legislation

where information is disclosed in accordance \vith the draft Bill.

Legislative procedl[re

6. Section 195(3), read with section 195(1 )(O and (g), of the Constitution provides that

national legislation must ensure the promotion of—

(a) accountable public administration; and

e) transparency by providing the public \vith timely, accessible and accurate information.

These principles apply to administration in every sphere of government, org~s  of state and .

public enterprises (section  195(2) of the Constitution).

Given that the draft Bill provides for legislation envisaged in section 195(3) of the

Constitution, section 76(3)(d) of the Constitution requires that the draft Bill must be dealt ~vith

by Parliament in

Constitution.

Ho\ve\’er,

accordance with the procedure established by section 76(1) or (2) of the

the provisions of the draft Bill ~~hich  apply to private bodies contain no

pro~ision  to \vhich the procedure set out in section 76 of the Constitution applies (e.g. clauses

50.51, 52, 54 and 56 and clauses 49, 5S, 59 and 86. in so far as they apply to pri~’ate  bodies as

\\ell as the applicable  definitions for the said clauses in clause 1). Accordingly, the provisions

of dle draft Bill ~~hich  applies to prilale  bodies must be dealt ~vidl by Parliament in accordmce

~{’idl  the procedures established by section 75 of the Constitution.
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CousuI/atio12
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7. The following bodies/persons ~vere consulted:

,. Ministries and Go\’ernment  Depafln~ents/Offices  (including the Premiers of provinces,

the Pubiic Protector, Attorneys-General, South African Police Services, South African

National Defence Force and h’ational Intelligence Agency)

The Chief Justice of the then appellate division of the Supreme Court and Judges-

President of the then provincial divisions of the Supreme Court

Open Democracy Ad\isory  Forum (constituted of more than 60 organisations mainly

representing cil’il society)

~~arious parastata]s  and non-governmental bodies


