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SUMMARY OF DRAFT BILL

Following upon the ratification of the United Nations Convention on the Rights of the Child in 1995, the
South African Law Commission was requested to undertake an investigation into juvenile justice and to
make recommendations to the Minister of Justice for the reform of this particular area of the law. An
Issue Paper was published for comment during 1997 which proposed that a separate Bill should be drafted
in order to provide for a cohesive set of procedures for the management of cases in which children are
accused of crimes. The Issue Paper was the subject of consultation with both government and civil
society role- players. Towards the end of 1998 the Commission published a comprehensive Discussion
Paper, accompanied by a draft Bill (referred to in this Report as “Bill A”). Wide consultation was held
regarding this document, with al the relevant government departments and non-governmental
organisations providing servicesin the field of juvenile justice being specificaly targeted for inclusion in
the consultation process. The draft Bill encapsulated a new system for children accused of crimes
providing substantive law and procedures to cover al actions concerning the child from the moment of
the offence being committed through to sentencing, including record-keeping and specia procedures to
monitor the administration of the proposed new system. The workshops and seminars held regarding the
Discussion Paper, as well as the written responses received, garnered substantial support for the basic
objectives of the Bill aswell asfor the proposed structures and procedures. Many of the submissions and
discussions included constructive criticisms and hel pful suggestions asto how the Bill could be improved.

The Report contains a final proposed draft Bill (referred to in the Report as “Bill B” to differentiate it
from the draft Bill which accompanied the Discussion Paper) entitled the Child Justice Bill. This Bill
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embodies the recommendations of the South African Law Commission for the reform of the law relating
to children accused of crimes in South Africa

The long title of the draft Bill (Bill B) describes what isincluded in the legidation, namely to -

C establish acriminal justice process for children accused of committing offences which aims to
protect children’ srights as provided for in the Condtitution and the UN Convention on the Rights
of the Child;

C provide for the minimum age of criminal capacity of such children;

C describe the powers and duties of police and probation officers in relation to such children;

describe the circumstances in which such children may be detained and to provide for their
release from detention;
C make diversion of cases away from formal court procedures a central feature of the process;
establish an individual assessment of each child and a preliminary inquiry as compulsory
procedures in the new process,
create specid rules for a child justice court;
extend the sentencing options available to such children;
entrench the notion of restorative justice;
provide for lega representation of children in certain circumstances,
establish appeal and review procedure as well as an effective monitoring system for the

D O O OO

legidation.

A summary of the provisions of the draft Bill is as follows:

CHAPTER 1: GENERAL

Application of the draft Bill

The draft Bill appliesto any person legaly resident in South Africawho is aleged to have committed an
offence and who, at the time of the alleged commission of the offence, is or was under the age of 18
years. However, the Director of Public Prosecutions (DPP) may, in exceptiona circumstances (which
are set out in clause 2(3)), direct that proceedings in terms of the Bill must take place in respect of a
person who is over 18 years but has not yet reached 21 years of age. The Bill applies to any person in
respect of whom proceedings have been ingtituted, notwithstanding the fact that he or she may have
turned 18 years of age during the course of such proceedings.

Where the Bill does not provide for any matter which is otherwise provided for in the Criminal Procedure
Act 51 of 1977 (CPA), the CPA will apply, with such changes as may be required by the context.
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Objectives and principles

The objectives of the Bill, set out in clause 4, briefly stated, areto -

C protect the rights of children subject to the Bill;
C promote the concept of ubuntu in the child justice system; and
C promote co-operation between the relevant government departments, other organisations and

agencies involved in implementing an effective child justice system.

Any court or person exercising any power conferred by the Bill isto be guided by the set of 11 principles
st out in clause 5 of the Bill.

CHAPTER 2: AGE, CRIMINAL CAPACITY AND AGE DETERMINATION

Age and criminal capacity

The Bill (in clause 6) repedals the common law with regard to children below the age of 14 years. The
minimum age of criminal capacity is raised from seven to ten years. The rebuttable presumption of doli
incapax with regard to children who are at least ten but not yet 14 years of age is codified. The Bill
provides that -

C a child who, at the time of the commission of an aleged offence is below the age of 10 years,
cannot be prosecuted;

C achild who, at the time of the commission of an alleged offence, is at least ten years, but not yet
14 years of ageis presumed to not to have had the capacity to appreciate the difference between
right and wrong and act accordingly, but this presumption may be rebutted if it is subsequently
proved beyond a reasonable doubt that he or she did have capacity at that time.

A child who has reached 10 years, but is not yet 14 years of age may not be prosecuted unless the DPP
issues a certificate confirming an intention to proceed with the prosecution of such child. This approach
is intended to encourage the diversion of children in this age group in the mgjority of cases, whilst till
preserving the discretion of the prosecutor with regard to the prosecution of such children.

Age determination
Many children accused of crimesin South Africado not know their exact ages. The draft Bill (in clauses

7, 8 and 9) proposes a solution to this problem by providing that where a child’s age is uncertain or isin
dispute -
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C the probation officer should gather available information and make an estimation of the age of the
child and should record such information on a prescribed form. The legidation provides alist of
documents or other forms of information relevant to the estimation of age;

C the magistrate presiding at a preliminary inquiry should make a determination of age based on al
available evidence, and the age so determined should be considered to be the child's age until
contrary evidence is placed before a court;

C the child may be takento a medical practitioner for estimation of age by a police official of such
official’s own accord, or upon the request of a probation officer or a magistrate.

CHAPTER 3: POLICE POWERSAND DUTIES

M ethods of securing attendance of the child at preliminary inquiry

The draft Bill (in clause 11) sets out three methods of securing a child’'s attendance at subsequent
proceedings, namely, arrest, the use of an aternative to arrest, and summons. The Bill encourages the
preferential use of alternatives to arrest. Such alternatives include requesting a child to accompany the
police officid to attend apreliminary inquiry, or issuing awritten notice to attend any such procedure. The
alternatives may be used with regard to any offence, but must be used with regard to minor offences
(listed in Schedule 1 to the Bill) unless there are compelling reasons not to do so.

Where a child is arrested, the arrest must be made with due regard to the dignity and well-being of such
child and only if it clear that a child cannot be arrested without the use of force, may such force asis
reasonably necessary and proportional to the circumstances be used to overcome any resistance or to
prevent the child from fleeing. Deadly force cannot be used except in certain limited circumstances which
are detailed in clause 11(3).

Duties of police to notify parent and probation officer about an arrest

When apolice officia has arrested a child he or she must notify a probation officer within 24 hours of
such arrest. The police officer is further required to take the child to a probation officer as soon as
possible but not later than 48 hours after the arrest, and if the 48 hours expires over aweekend or public
holiday, the child must be taken on the first working day theresfter.

Where a child has been arrested the police have aduty to notify such child’ s parent (or if a parent cannot
be found, an appropriate adult) about the arrest. The police officia aso has a duty to give a written
warning to such parent or adult to attend a preliminary inquiry in respect of such child. The police may
be required by the probation officer to notify specified persons to attend an assessment, or to obtain
relevant documents.
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The National Commissioner of the South African Police Serviceis empowered by the draft Bill (in clause
12) to issue a national instruction setting out the circumstances in which a police official may issue an
informal warning instead of arresting a child, or using an dternative to arrest.

Pre-trial procedures

The draft Bill provides protection for children who may be vulnerable during the investigation of the case
by police. The Bill requires (in clause 17) the presence of a parent, an appropriate adult or a legal
representative (or where none of these personsis available, an independent observer) at any confession,
admission, pointing out or identity parade. If such adult is not present at any of these pre-trial procedures,
then the evidence obtained at such procedures will not be admissible as evidence in subsequent court
proceedings.

Fingerprinting of children should not be resorted to until after the preliminary inquiry in caseswhereit is
clear that the child is going to be prosecuted. However, the Bill does alow for fingerprinting after arrest
and prior to the preliminary inquiry if it is essential for the investigation of the case, to ascertain the age
of the child or to establish prior convictions.

CHAPTER 4: DETENTION OF CHILD AND RELEASE FROM DETENTION

Principlesrelating to release and detention

In clause 19 the draft Bill provides for a number of principles which are to be considered by any person
who makes a decision regarding the detention or release of a child. The principles are set out
hierarchicaly, stating that preference should be given to releasing a child unconditionally to his or her
parent, but that conditions linked to the release must be considered if the child would otherwise be
detained. Bail should likewise be considered if detention is the only aternative, and findly, detention
should be a measure of last resort, and the least restrictive form of detention appropriate to the child and
the circumstances must be selected.

Treatment of children in detention in police custody

The treatment of childrenin detention in police custody is specificaly provided for in clause 20 of the draft
Bill. Theclauseasoincludesacomplaints procedurefor children who wishto make complaintsregarding
injuries sustained during the arrest or whilst in detention. There is aso a requirement that each police
station must distinctively record detailsin the cell register regarding detention of children in police cells.
Children may only be held in a police cell for 48 hours pending the appearance at a preliminary inquiry.
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Power s to release child from detention in police custody prior to preliminary inquiry

The police must release a child who is in police custody into the care of the child's parent or an
gppropriate adult if the child is charged with a minor offence listed in Schedule 1 to the Bill, and thisrule
can only be deviated from in exceptiona circumstances which are described in clause 24(1).The police
official may, in consultation with the prosecutor, release a child who is charged with an offence listed in
Schedule 2 to the Bill, into the care of hisor her parent or an appropriate adult on certain conditions. The
Director of Public Prosecutions or a designated prosecutor hasthe power to authorise areleasein either
of the above-mentioned circumstances even if the police officia has declined to release the child. In al
of theseinstances, the child and the adult into whose care he or sheisreleased must be warned in writing

to appear a a preliminary inquiry.

Where a child who is entitled to be released from police custody cannot for any reason be released
conditiondly or otherwiseinto the care of hisor her parent or an appropriate adult, the child must be held
in aplace of safety if there is such a place available within a reasonable distance from the venue where
the preliminary inquiry will be held, and if such place of safety has a vacancy.

A police officid may not release a child charged with an offence listed in Schedule 3 to the Bill (serious

offences). However, where a place of safety or secure care facility is available within a reasonable
distance from the place where the preliminary inquiry will be held and if there isavacancy, the child must
be detained there in preference to detention in a police cell.

The police aso have the power to release children on bail with regard to Schedule 1 offences, and the
Director of Public Prosecutions or an authorised prosecutor, in consultation with the police, may do soin
the case of Schedule 2 offences.

Release of child at preliminary inquiry

There is a general provision (in clause 30) which requires the magistrate to release any child who is il

in detention at the time of first appearance at a preliminary inquiry into the care of the parent or an
appropriate adult unless he or she considers such release not to be in the interests of justice. In making
a decison whether or not to release the child, the inquiry magistrate must have regard to the
recommendation of the probation officer in respect of release from detention. The draft Bill contains a
comprehengive list of factors (in clause 31) which are to be considered at a preliminary inquiry or a a
subsequent court hearing upon the making of a decision to detain further or to release. Thereisdso alist
of conditions (in clause 32) which may be used singly or in combination upon the release of a child into
the care of a parent or an appropriate adult or on bail. The Bill provides for the release of a child on his
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or her ownrecognisanceif, in the opnion of the presiding officer, there are circumstances which warrant
such release.

Detention of child after first appearance

If, after achild sfirst appearance at apreliminary inquiry or achild justice court, the presiding officer has,
after consideration of all the factors, decided not to release the child into the care of the parent or
appropriate adult or on bail, the child may -

C in the case of appearance at the preliminary inquiry, be remandedto a place of safety or secure
care facility if there is such a facility available within a reasonable distance and there is a
vacancy in such facility, or to a police cell pending conclusion of the preliminary inquiry;

C in the case where the preliminary inquiry has been completed and the matter is set down for plea
and trial, be remanded to a place of safety, secure care facility or, in certain specified
circumstances, to a prison.

A child may only be held in police cdlsfor 48 hours pending the finaisation of the preliminary inquiry, and
then, if there are substantial reasons to believe that such remand will enhance the prospects of diversion
of the child, for afurther remand of 48 hours. If either of these 48-hour periods expires over a weekend
or holiday, the period can be extended to the end of the first working day thereafter (clause 65), and no
further.

A child can only be remanded to a prison to await tria if -

C the child is 14 years of age or older;
the child is charged with an offence referred in Schedule 3 to the Bill;
C referral of the child to a place of safety or secure care facility is not possible owing to certain

specified circumstances (clause 36(4)(b)).

If achild isremanded to a prison, he or she must appear before court every 30 days, and every 60 days
if remanded to a place of safety or secure care facility. The officer presiding in such court must be
satisfied that the child is being treated appropriately, and the plea and trial must be finalised a speedily as
possible. The presiding officer who decides to detain achild in a prison must record the reasons for such
decision.

CHAPTER 5: ASSESSMENT AND REFERRAL

The purpose and practice of assessment
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An assessment of every child is to be undertaken or authorised by a probation officer. The purposes of
assessment (set out in clause 38) are to -

estimate the probable age of the child if uncertain;

establish the prospects for diversion of the case;

determine whether the child isin need of care;

formulate recommendations regarding the release of the child, or suitable placement;

in the case of children below the age of 10 years, establish what measures, if any, need to be
taken.

DO O O OO

The assessment must be attended by the child, his or her parent or an appropriate adult. Other persons
who may attend the assessment are listed in clause 41. The assessment must take place as soon as
possible and prior to the preliminary inquiry which means within 48 hours of the arrest, or if the 48 hours
expires during a weekend or holiday, the child must be taken to the probation officer for assessment on
the first working day thereafter.

The probation officer must make every effort to locate a parent or other appropriate adult for the
purposes of concluding the assessment, but if al reasonable efforts to locate such person or personsfail
the assessment can be concluded in the absence of that person or persons. The probation officer must
encourage the participation of the child in the assessment process.

Where the child being assessed is ten years of age or older the probation officer must complete an
assessment report containing recommendati ons regarding the purposes of assessment listed above. Inthe
case of those children whose ageis uncertain or isin dispute, aprescribed form should aso be completed
by the probation officer for consideration at the preliminary inquiry.

Although children under the age of ten years lack crimina capacity in terms of the draft Bill, children of
this age group who are aleged to have committed offences may neverthel ess be brought for assessment
by the probation officer. The powers relating to such assessments are set out in clause 46. After
assessment of a child younger than ten years of age the probation officer may -

refer the matter to the children’s court;

refer the child or the family for counselling or therapy;

arrange for the provision of support servicesto the child or family;

arrange a family conference to come up with a written plan to assist the child and prevent him

O O O O

or her from getting into trouble again;
C decide to take no action.
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CHAPTER 6: DIVERSION

Purposes of diversion, minimum standards and registration

The draft Bill describes the purposes of diversion in clause 48. These include concepts such as -

C encouraging the child to be accountable for the harm caused by him or her;

C providing an opportunity for victimsto expresstheir views, encouraging restitution, and promoting
reconciliation;

C reintegrating the child into his or her family and community, preventing stigmatisation and

preventing the child from acquiring a criminal record.

A set of minimum standards applicableto diversion and diversion optionsislisted in clause 49. The genera
principlesaim to providefor equal accessto diversion options. Any diversion options which areto be used
must comply with minimum standards which are aimed at ensuring that children are not exploited or
harmed; that the options are proportionate to the harm caused and to the circumstances of the child, and
above dl that diversion options should be postive in their outcomes, helping children to understand the
impact of their behaviour on others and to heal relationships. Diversion options used on aregular basis,
or used for groups of children, will need to be registered.

The Minister of Welfare and Population Development is charged with the responsibility of ensuring the
development of suitable diversion options, athough this does not derogate from the capacity of other
government departments or non-governmental organisations to develop diversion options. The Minister
of Welfare and Population Devel opment must establish a system for keeping records regarding diversion
(clause 50(3)).

Diversion to occur only in certain circumstances

A child suspected of committing an offence may only be considered for diversion if -

he or she voluntarily acknowledges responsibility for the aleged offence;

he or she understands his or her rights;

there is sufficient evidence to prosecute;

the child and his or her parent or an appropriate adult consent to diversion and the diversion

DO O O O

option.

If al of these circumstances exist, diversion has to be considered.
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Diversion options

The draft Bill sets out (in clause 52) alist of diverson options in three levels. Level one comprises the
least onerous and level three the most onerous options.

C Level one diversions include simple plans or agreements which can take the form of an order.
These orders, many of which are to be set out on forms which will be included in regulationsto
the proposed legidation, include requirements such as supervision and guidance, compulsory
school -attendance or refraining from frequenting a particular place. Apology and restitution of
itemsto avictim are dso options included in level one. The options in level one generdly have
aduration of no more than three months.

C Level two diversons include the optionsin level one, but at thislevel the duration of the options
may not exceed six months. This level aso includes payment of compensation to victims or
charities and community service. Restorative justice options, such as referra to a family group
conference or a victim-offender mediation are also included in level two.

C L evel three diversion options may only be applied in respect of children who are 14 years of age
or older, and only in cases where there are reasons to believe that if the child were to be
convicted, he or she would be likely to receive a sentence involving deprivation of liberty for
longer than six months. The options include referral to programmes which have a limited or
periodic residential requirement (such as camps or a specialised centre) and community service
for a period of up to 12 months. Where a child is no longer attending school, he or she may be
referred to a full-time vocationa or educational programme for a period of six months.

The draft Bill sets out specia procedures for the holding of a family group conference, victim-offender
mediation and other restorative justice processes (clauses 53 and 54).

Decisions regarding diversion

The probation officer may make recommendations regarding diversion which are to be recorded on the
assessment report.  Such report is referred to the prosecutor. Upon consideration of the
recommendations, the prosecutor may exercise hisor her power to withdraw the charges, or must arrange
for the opening of a preliminary inquiry to consider diversion.

CHAPTER 7: PRELIMINARY INQUIRY

The objectives of the preliminary inquiry, and the manner of conduct of such inquiry



A preiminary inquiry must be held in respect of every child subject to the draft Bill before such child is
asked to plead to any charge. The objectives of the preliminary inquiry (clause 56) are, inter alia, to -

C ascertain whether an assessment of the child has been effected by a probation officer and, if not,
whether compelling reasons exist for dispensing with such assessment;

C establish whether a child can be diverted, and if so, to which diversion option;
provide the prosecutor with an opportunity to assess whether there are sufficient ground for the
case to proceed to trid;

C determine the release or placement of a child.

The preliminary inquiry is presided over by a magistrate referred to in the draft Bill as the inquiry
magistrate, and such person is to be designated by the chief magistrate of each district. Theinquiry isan
informal procedure and may be held at any place but may not be held in a court, unless no other suitable
place is available. The preliminary inquiry must happen within 48 hours of an arrest (or if the 48 hours
expire during aweekend or holiday on the first working day thereafter).

Per sons who must or may attend the preliminary inquiry

The draft Bill sets out (in clause 57) alist of persons who must attend a preliminary inquiry. These are
the inquiry magistrate, the prosecutor, the child, the child's parent or an appropriate adult, the probation
officer or any person requested to attend the inquiry. In exceptiona circumstances the inquiry can
continue in the absence of the child’s parent or the appropriate adult. The probation officer also may be
absent in exceptiona circumstances provided that the probation officer’ s report must be available. The
people who may attend the inquiry are the child’ slegal representative if one has been appointed, apolice
officid and any other person who is permitted to attend.

Procedurerelating to holding of a preliminary inquiry

At the beginning of the preliminary inquiry theinquiry magistrate must explain the purposes and procedure
of the preliminary inquiry, aswell as the child's rights. The inquiry magistrate must be in possession of
the assessment report and other relevant documents. A record must be kept of the inquiry. The inquiry
is not subject to appeal savefor adecision by theinquiry magistrate to remand achild in detention (clause
59).

General powersand duties of theinquiry magistrate
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The inquiry magistrate has the power to obtain al the information required for the inquiry by requesting
persons to attend the inquiry or requesting documents, and he or she may take such steps as are
necessary to establish the truth of any statement or submission that may be in dispute. The inquiry
magistrate may order that a child be assessed if this has not aready occurred, or make a decision to
dispense with assessment if it would be in the best interests of the child. It is the duty of the inquiry
magidtrate to ensure that al persons present are acquainted with the recommendations contained in the
assessment report, and that they are aware of the diversion options available.

Decisions regarding diversion, prosecution or transfer to a children’s court

After consideration of the assessment report, the views of al persons present at the inquiry, the
willingness of the child to accept responsbility for the offence and any other relevant information, the
inquiry magistrate must ascertain from the prosecutor whether the matter can be diverted. Where the
prosecutor indicates that the matter can be diverted, the inquiry magistrate must make an order regarding
a appropriate diversion option, or develop an individua diversion option for a particular child. Where the
prosecutor decides to proceed with the prosecution he or she may set the matter down for pleaand tria
in an appropriate court (clause 62).

Where the magistrate has reason to believe that the child is need of care, he or she may decideto transfer
the matter to the children’s court. The factors indicating that a child may be in need of care are set out
in clause 70. The child justice court may convert a matter to a children’s court inquiry at any stage during
the tria, even after conviction, in which case the finding of guilt must be considered not to have been
made.

Evidentiary matters

Where a child does not acknowledge responsibility for the offence, he or she may not be required to
answer any questions regarding the aleged offence. Information regarding a previous diversion or
conviction may be adduced at the preliminary inquiry. No information adduced at a preliminary inquiry
isadmissible in any subsequent court proceedings.

Separ ation and joinder of proceedings of the preliminary inquiry

Where a child is co-accused with an adult, the case of the adult must be separated from the child (save
where thiswould not be in the interests of justice) and the adult will not appear at the preliminary inquiry.
Where a child is co-accused with one or more other children, ajoint preliminary inquiry may be held and
different decisions may be made with regard to each child.
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Remanding of the preliminary inquiry

The overdl intention is that the preliminary inquiry should be concluded as soon as possible, preferably
at thefirst hearing. Clause 65(1) sets out six specific circumstances in which the preliminary inquiry may
be remanded for a period of 48 hours. The preliminary inquiry magistrate may grant one further remand
of 48 hours if there are substantial reasons to believe that such remand will enhance the prospects of
diverson. Clause 66 dlows for alonger remand in instances where there are exceptional circumstances
indicating that the child requires a detailed assessment. In such cases a preliminary inquiry may be
remanded for 14 days.

Failureto comply with diversion conditions

Where a child has been diverted at a preliminary inquiry and fails to comply with any order relating to
diversion, the inquiry magistrate may issue awarrant of arrest or awritten notice to appear in respect of
such child. If the child then appears before an inquiry magistrate, he or she must inquire as to the
circumstances surrounding such failure. The inquiry magistrate may decide to divert the matter to the
same diversion option with atered conditions, apply any other diversion option or make an appropriate
order. The clause contains a provision that the prosecutor may decide to proceed with the prosecution
(clause 68).

Procedure upon referral of matter to child justice court or other court

At the finalisation of the preliminary inquiry, if the matter has not been diverted or transferred to a
children’s court inquiry, the prosecutor must inform the inquiry magistrate of the place and time where
the child is to appear for plea and trid. The magistrate must then inform the child about his or her right
to legal representation and wherethe child isin custody and requireslegal representation at state expense,
he or she must assist such child asfar as possible to make an application to the Legal Aid Officer. Where
an inquiry magigtrate has heard any information during the preliminary inquiry which is prgjudicid to the
impartial determination of the matter, he or she may not preside over any subsequent tria.

CHAPTER 8: CHILD JUSTICE COURT

Designation and jurisdiction of the child justice court

A child justice court is a court at district court level which has the jurisdiction to adjudicate in respect of
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all offences except treason, murder and rape. Although cases involving child accused may be heard in
Regiond or High Courts, preference must always be given to referral of cases to the child justice court
(clause 71(2)). The chief magistrate must designate a child justice court in his or her magisterial district
and such court must, as far as is possible, be staffed by specially selected and trained personnel. The
court room, where practicable, should be located and designed in away which is conducive to the dignity
and well-being of children, theinformality of the proceedings and the participation of al personsinvolved.
The sentencing jurisdiction of a district magistrate’ s court applies to the child justice court.

Establishment and jurisdiction of One-Stop Child Justice Centres

The Minister of Justice and Congtitutional Development, in consultation with other relevant Ministers, is
empowered by the draft Bill (in clause 72) to establish and maintain centralised services for child justice
which may be situated at a place other than a court or police station. Such centres must provide for
offices to be utilised by police and probation officers, facilities to accommodate children temporarily
pending the findisation of the preliminary inquiry and a child justice court. The centre may aso include
an office for persons providing lega representation for children, offices for persons providing diversion
and prevention services, offices for persons authorised to trace families of children, a children’s court to
hear children’s court inquiries and aRegional Court. Each government department is severally responsible
for the provision of such resources and services as may be required to enable the functioning of aOne-
Stop Child Justice Centre.

The Minister of Justice and Congtitutiona Development isgiven the power (by clause 72(5)) to determine
the boundaries of magistrates’ courtsin relation to One-Stop Child Justice Centres. Thisisto enable the
centres to operate across the boundaries of existing magisteria districts.

Proceedings by a court other than a child justice court

Any court which is not a child justice court and which hears the case of a child accused of an offence
is required to apply the provisions of the Child Justice Bill in respect of such child. A Regiona Court has
jurisdiction to hear the case of a child accused of murder or rape. The Regional Court may aso hear the
case of a child charged with any other offence if -

C in the opinion of the Director of Public Prosecutions or a designated prosecutor, the likely
sentence will exceed the jurisdiction of the child justice court;

C there are multiple charges againgt the child and the Regiona Court has jurisdiction in respect of
one or more of the charges;

C a child is co-accused with an adult who is to be tried in the Regional Court and a decision has
been madeto join thetrids.
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A matter heard in the child justice court may be transferred to the Regional Court for sentence after
conviction if the magistrate presiding in the child justice court is of the view that exceptiond
circumstances exist which indicate that the appropriate sentence may exceed the sentencing jurisdiction
of the court.

A didtrict court other than a child justice court has jurisdiction in matters where the child is co-accused
with an adult and a decision has been made to join the trias.

Parental assistance

The child's parent or an appropriate adult must attend the proceedings and assist the child unless he or
she has been exempted in writing by the court from the obligation to attend, or if al effortsto locate such
person have been exhausted and any further delay would be prejudicid to the best interests of the child.
Where achild is not assisted by a parent or an appropriate adult and if such child requests assistance, an
independent observer may be nominated by a child justice committee (which isto be established in terms
of Chapter 12) who may assist the child.

Conduct of proceedingsin a child justice court

At the commencement of the proceedings the presiding officer must inform the child of his her rights, the
nature of the allegation against him or her and the procedures which are to be followed. Lay assessors
will not be used in the child justice court. The presiding officer may, if it would be in the best interests of
the child, play an active role in diciting evidence from any person involved in the proceedings. The
proceedings must be conducted in an informal manner (whilst protecting the child' s procedura rights) and
should encourage the maximum participation of the child and hisor her parent or an appropriate adult. The
presiding officer also hasthe duty to the protect the child from hostile cross-examination if it is pregjudicia
to the well-being of the child or the fairness of the proceedings.

Children in detention at court

No child may be subjected to the wearing of leg-irons when appearing in any court and handcuffs may
only be used if there are exceptional circumstances which warrant their use. Children must be held in
conditions which take account of their age, and held separately from adults. Girls must be kept separately
from boys. The National Commissioner of Policeisrequired by the Bill (in clause 79(4)) to issue anationa
instruction relating to the treatment and conditions of children while in detention at court.

Establishment of criminal capacity



Where an accused child is ten years but not yet 14 years of age at thetime of commission of the aleged
offence and isrequired to plead in acourt, the prosecution must rebut the presumption that the child lacks
criminal capacity beyond reasonable doubt. The prosecution or the defence may request an evaluation
of the child by a suitably qudified person regarding the child's cognitive, emotional, psychologica and
social development. The person conducting the evaluation may be called to attend the court proceedings
and to give evidence (clause 79). A child subject to these proceedings must be assisted by a legal
representative (clause 98(1)(c)).

Separation and joinder of trialsinvolving children and adults

The draft Bill provides (in clause 80) that if achild is co-accused with an adult, such adult must betried
separately. The proviso to this genera ruleisthat an application may, before commencement of thetrid,
be made to the court for ajoinder of thetrials concerned. If the court grants the application, the child will
be tried together with the adult in the court where such adult isto be tried, and that court must ensure, as
far as possible, that the child receives all benefits conferred upon him or her in terms of the Child Justice
Bill.

Timelimitsrelating to the finalisation of trials

Any court mugt findise dl trids involving children as speedily as possible and ensure that remands are
few in number and are of limited duration. A court other than a child justice court trying children must
prioritise such cases. Where a child remains in detention pending trial and such trial is not concluded
within six months from the date upon which the child has pleaded to the charge, such child must be
released from custody unless he or she is charged with murder, rape, aggravated robbery or robbery
involving the taking of a motor vehicle (clause 81).

Court may divert matter

If, at any time before the end of the state’' s case, it comesto the attention of the presiding officer that the
child acknowledges or intends to acknowledge responsibility for the offence the court may, with the
consent of the prosecutor, refer the child to any diversion option and may postpone the matter to enable
the child to comply with the diversion conditions. Upon receipt of areport from the probation officer that
the child has successfully completed the diversion, the court must acquit such child. If the child fails to
comply with the diversion conditions the prosecutor may have the matter placed on the roll and issue a
summons in respect of the child in order to continue with the tria. If the diversion option selected by the
court is a family group conference, victim-offender mediation or other restorative justice process, the
probation officer must furnish the court with written recommendations arising from such process. The
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court may confirm the recommendations, substitute or amend the recommendations or reject the
recommendations and request the prosecutor to proceed with the trial (clause 82).

Privacy and confidentiality

The draft Bill provides (in clause 83) that no person other than a person whose presence is necessary in
connection with the proceedings may be present during the tria of a child. No person may publish any
information which reveals or may reveal the identity of achild under the age of 18 yearswho is accused
of an offence or of awitness under the age 18 years who may appear at proceedings referred to in the
Bill. The Bill alows for access to information pertaining to the child if such access would be in the
interests, safety or welfare of the child, and for publication of certain information in the form of a law
report or any other report for research purposes.

CHAPTER 9: SENTENCING

Sentence and pre-sentencereports

The draft Bill requires (in clause 84) that any child, whether appearing in achild justice or any other court,
must be sentenced in terms of the provision of this Chapter. Pre-sentence reports compiled by aprobation
officer are requiredin all matters, with a proviso that the report may be dispensed with in relation to less
serious offences (specified in Schedule 1) or where requiring such areport would cause an undue delay
which would be pregjudicia to the best interests of the child. However, no court may impose a sentence
with aresidential requirement unless a pre-sentence report has been placed before such court, even if the
residential requirement of the sentence is suspended. The Bill stipulates (in clause 85(6)) that pre-
sentence reports must be completed no later than one calender month following the date on which the
report was requested.

Pur poses of sentencing

The draft Bill sets out (in clause 86) the purposes of sentencing, which areto -

encourage the child to be accountable for the harm caused by him or her;

C promote an individualised response which is appropriate to the child's circumstances and
proportionate to the circumstances surrounding the harm caused;
promote the reintegration of the child into the family and community;

C ensure that any necessary supervision, guidance, treatment or services which forms part of the
sentence can assist the child in the process of reintegration.



Community-based sentences

The draft Bill lists (in clause 87) a range of sentencing options which do not involve a residential
requirement and which alow a child to remain in his or her community. The list includes some of the
orders which can be used as diversion orders. Other options include placement under supervision and
guidance, specialised intervention such as counselling or therapy, attendance at a centre for a vocationa
or educational purpose and community service. Clause 87(f) alows the presiding officer to use any other
sentence appropriate to the circumstances of the child and in keeping with the principles of the Bill. The
sentences contained in clause 87 are linked to specific maximum time periods, save for the specialised
intervention in which case the court may set such time period as it deemsfit.

Restor ative justice sentences

A court can refer amatter to afamily group conference, victim-offender mediation or other restorative
justice process. Upon receiving any decision, recommendation or plan arising from such processthe court
may confirm the recommendations and make them an order of court, or substitute or amend the
recommendations and make an appropriate order (clause 88).

Correctional supervision

The court can impose a sentence of correctional supervision for amaximum period of three years on any
child who is 14 years or older. The whole or any part of such sentence can be postponed or suspended
on condition that the child be placed under the supervision of a probation officer or correctiona official
and that the child performs a service for the benefit of the community (clause 89).

Sentences with a compulsory residential requirement

No sentence involving a compulsory residential requirement may be imposed upon a child unless the
presiding officer is satisfied that the sentence is justified by -

C the seriousness of the offence;
C the protection of the community;
C the fact that the child has failed to respond previoudy to non-resdentia aternatives.

Clause 90(3) lists sentences involving a compulsory residentia requirement as.

C referral to a programme with a periodic residence requirement where the duration of the
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programme does not exceed 12 months and no portion of the residence requirement exceeds 21
consecutive nights, with a maximum of 60 nights for the duration of the programme;

C referral to aresidential facility;
C referral to a prison.

Referral to aresidential facility

A “residentid facility” meansaresdentia facility established by the Minister of Education or the Minister
of Welfare and Population Development which is designated to receive sentenced children.

Clause 91(1) provides a genera rule that a sentenceto aresidentia facility may beimposed for aperiod
not less than six months and not exceeding two years. Clause 91(2) provides an exception to thisrulein
cases where a child is below the age of 14 years, in that such child may not be required to reside in a
residential facility beyond the age of 18 years.

Referral to a prison

Clause 92 limits the use of imprisonment to situations where -

C the child is 14 years of age or above at the time of the commission of the offence;

C substantial and compelling reasons exist because the child has been convicted of an offence
which is serious or violent or because the child has previoudy failed to respond to alternative
sentences.

Furthermore, no sentence of imprisonment may be imposed on any child in respect of an offence listed
in Schedule 1 (petty offences).

Postponement or suspension

The passing of sentence may be postponed, with or without conditions, for a period of not less than three
months but not exceeding three years. The whole or any part of any sentence may be suspended with or
without conditions for a period not exceeding five years. The conditions relevant to postponement or
suspension are set out in detail in clause 93(3). Where the court has postponed the passing of sentence
with conditions and the court is satisfied, after expiry of the period, that the conditions have been complied
with, the conviction is rescinded and must be expunged from the record.

Fines
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No fine payable to the state may be imposed as a sentence, but where there is a statutory penalty
involving a fine and imprisonment as an dternative, a child may be required to make symbolic restitution
or make a payment of compensation to the victim, or where there is no identifiable victim, the child may
be required to provide a service or pay compensation to a community organisation, charity or welfare
organisation identified by the child or by the court. The child may not be required to serve imprisonment
as an aternative.

Prohibition on certain forms of punishment

The draft Bill prohibitslifeimprisonment on achild who, at thetime of the commission of the offence, was
under the age of 18 years (clause 95(1)). The Bill aso provides that a child who has been sentenced to
attend a residentid facility may not be detained in a prison or in police cells whilst awaiting designation
of the place where the sentence will be served (clause 95(2)).

CHAPTER 10: LEGAL REPRESENTATION

Requirementsto be complied with by legal representatives

Clause 96 of the draft Bill setsout a number of requirements regarding the appropriate representation of
children. The clause also requiresthat alega representative representing a child must be admitted as an
attorney or an advocate, provided that an attorney may delegate the power to represent a child to any
candidate attorney under his or her supervision who has 12 months experience as a candidate attorney.

Accessto legal representation and legal representation at state expense

A child is entitled to legd representation during any procedures under the legidation, and the child or his
or her parent or an appropriate adult may appoint a legal representative of own choice (clause 97). In
terms of clause 98 achild must be provided with legal representation at state expense upon the conclusion
of the preliminary inquiry if -

the child is remanded in detention pending plea and trid;

C the matter is remanded for plea and trial and a likelihood exists that a sentence involving a
resdentia requirement may be imposed on conviction;

C the child is at least ten but not yet 14 years of age and a certificate has been issued by the
Director of Public Prosecutions indicating an intention to prosecute such child.

Clause 99 provides certain practical provisions to facilitate the process of the child securing lega
representation at state expense.
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Child may not waive legal representation in some circumstances

A child who is entitled to legal representation at state expense in terms of clause 98, may not waive the
right to legal representation. The child may be assisted to make afresh application to the Legal Aid Board
if he or sheisnot satisfied with the legal representative who has been appointed. If the child indicates that
he or she does not want alega representative, the court must appoint alegal representative to assist the
child. Therole of the legal representative who assists the child under these circumstances is explained
in clause 100(5) and (6).

Accreditation of legal representatives

A legal representative appointed at state expense must be accredited by the proposed National Officefor
Child Justice, and legal representatives must gpply to this office to be registered in a specialised roster.
The accreditation procedures will be detailed in regulations (clause 101).

CHAPTER 11: AUTOMATIC REVIEW OF CERTAIN CONVICTIONSAND SENTENCES

Automatic review in certain cases decided by child justice courts or other courts

The normal proceduresrelating to appea and review apply to the proposed child justice system, but clause
102 of the draft Bill contains specia provisionsregarding automatic review. Any sentence whichinvolves
a residentia requirement or correctional supervison must be subject to automatic review by the High
Court. The automatic review procedure applies whether or not the child was legally represented at any
stage of the proceedings.

CHAPTER 12: MONITORING OF CHILD JUSTICE

Chapter 12 provides for a monitoring system at a number of levels. The draft Bill establishes -

Child Justice Committees at didtrict levd;
a Provincial Office for Child Justice;

a National Office for Child Justice;
aNationa Committee for Child Justice.

DO O O O

A Child Justice Committee will be established in each magisterial district and will be made up of
representatives of a number of relevant departments as well as representatives from civil society. The
committee must meet not less than four times annualy. A Provincia Office for Child Justice must be
establishedin each province. The MEC for Safety and Security and the MEC for Welfare and Population
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Development must appoint an official from each of their departments to staff the Provincid Office for
Child Justice. The Nationa Office for Child Justice will consist of two members of staff from the
Department of Justice, one from the Department of Welfare and Population Development and onefrom
the Department of Safety and Security. Finally, the National Committee for Child Justice would be made
up of the members of staff from the National Officefor Child Justice, representativesfrom other relevant
government departments, and six other persons not in the full-time or part-time employ of the state who
have an interest in and expertise related to the development of child justice. The members of the
committee will not receive remuneration, and the committee must meet not less than four times a year.

The Chapter contains detailed provisions setting out the powers, duties and functions of the various
structures.

CHAPTER 13: RECORDS OF CONVICTION AND SENTENCE

Expungement of records

Clause 115 provides that any conviction and sentence imposed upon a child convicted of any offence
listedin Schedule 3 may not be expunged. In respect of other offences, the presiding officer, at the time
of sentencing the child, must also make an order regarding the expungement of the record of the child's
conviction and sentence. The presiding officer must note reasons for the decision as to whether such
record may be expunged, and if it is decided that the record should not be expunged, such decision is
subject to review or apped. In making a decision regarding expungement, the presiding officer must
consider the nature and circumstances of the offence aswell asthe child’ s personal circumstances or any
other relevant factor.

Where the presiding officer makes a decision that the record should be expunged, he or she must set a
date upon which the expungement must take place, which date may not be less than three months and
not exceed five years from the date of sentence. The presiding officer must aso impose, as a condition
of expungement, a requirement that the child must not be convicted of asimilar or more serious offence
between the date of imposition of the sentence and the date of expungement.

The order regarding expungement must be recorded on the record of conviction and sentence and must
be submitted to the South African Criminal Bureau. The Bureau must, upon the date set for expungement,
cause the record of conviction and sentence to be expunged, provided that no other conviction of asmilar
or more serious offence has been recorded since the date of sentence.

CHAPTER 14: GENERAL PROVISIONS
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Liability for patrimonial loss arising from the performance of community service

Clause 116 provides that where a child commits a delict in the course of the performance of community
service, the patrimonia loss arising therefrom may be recovered from the State. The State is not
precluded from obtaining indemnification againgt its liability by means of insurance or otherwise.

Offences and penalties

Clause 117 sets out the pendties for failure or non-compliance in terms of the legidation. It aso creates
(in clause 117(3)) a new offence relating to adults who use or involve children in the commission of
crimes, namely that any adult who incites, persuades or encourages a child to commit an offence s, in
addition to any other offence for which such adult may be charged, guilty of an offence and liable upon
conviction to afine or to imprisonment not exceeding two years.

Repeal and regulations

Clause 118 sets out the sections of the Criminal Procedure Act which are appedled by thislegidation, and
clause 119 empowers the Minister of Justice and Congtitutional Development, in consultation with the
Ministers of Welfare and Population Development, Correctional Services and Safety and Security, to
make regulations pertaining to this legidation.

Short title and commencement

The short title of the legidation is set out in clause 120 as the Child Justice Act. The clause provides
further that the legidation will take effect on a date fixed by the President by notice in the Gazette, and
that different dates may be set in respect of different provisions of the Bill or in respect of different
magisterial districts, thus alowing for a phased approach to implementation.

Schedules

Schedule 1 contains a list of non-serious offences. The main purpose of this Schedule is to guide police
in the optimal use of dternativesto arrest. The police are also empowered to release children charged
with these offences prior to first appearance. Probation officers' reports may be dispensed with in cases
where children are charged with these offences, and no sentence of imprisonment may be imposed on
a child charged with an offence listed in Schedule 1.

Schedule 2 contains alist of offences of adightly more serious nature. The sole purpose of this Schedule
isto facilitate the release of children (with the authorisation of the Director of Public Prosecutions or a
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designated prosecutor) prior to first appearance.

Schedule 3 contains alist of serious offences. The main purpose of thislist is to regulate which children
can be considered for detention in a prison, either pending tria or as a sentence. Only children who are
at least 14 years of age, and charged with a Schedule 3 offence may be considered for detention in a
prison. Children charged with offences contained in Schedule 3 may not be released prior to first
appearance except by way of aformal bail application. Children convicted of these offenceswill not have
the records of their convictions and sentences expunged. In oneinstancein the draft Bill specific mention
is made to items 1, 2 and 3 of Schedule 3, namely, the most serious of offences. murder, rape and
aggravated robbery or robbery involving the taking of a motor vehicle. Children charged with these
offences will not be released after the expiry of six months in detention (clause 81(4)).
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CHAPTER 1: INTRODUCTION

1.1  South Africa ratified the United Nations Convention on the Rights of the Child (1989) -
heregfter "the CRC" - on 16 June 1995. This important Convention deals with a broad range of
children’ srights and provides acomprehensive framework within which theissue of child justicet must
be understood. By ratifying the Convention, South Africa is now obliged, in terms of article 40(3)
thereof, to establish laws, procedures, authorities and inditutions specificaly gpplicable to children in
conflict with the law.  The Convention requires, in article 40(1), that “ State Parties recognise the right
of every child aleged as, accused of, or recognised as having infringed the pend law, to be trested in
amanner consstent with the promotion of the child's sense of dignity and worth, which reinforcesthe
child's repect for the human rights and fundamenta freedoms of others and which takesinto account
the child's age and the desirability of promoting the child's reintegration and the child's assuming a

! Although thetitle of the current investigation is “juvenile justice”, the project committee, in view of the
discussion in Chapter 6 regarding terminology, prefersto refer to “the child justice system”.



condructiverolein society”.

1.2 A geering committee was established to develop a National Plan of Action to give lifeto the
Convention, and the justice sectoral group linked to the Nationd Plan of Action identified the drafting
of compogte child justice legidation as a priority. The justice sectora group recommended that the
South African Law Commission should berequested to develop ajuvenilejustice system to give effect
to the Convention. Following a request by the Minister of Justice the Commission included an
invedtigetion into juvenile judtice in its law reform programme. The Commission established a project
committee for the investigation to which the Minister made gppointments in December 1996.

1.3 AnlssuePaper? was published for comment in May 1997 and distributed to abroad spectrum
of interested persons, organisations and indtitutions - both governmental and non-governmenta. The
|ssue Paper proposed, for thefirgt time, adistinctive child justice system to be provided for by separate
legidation, independent of the Crimina Procedure Act. Thisisin line with the CRC, and aso reflects

world trends.

Consultation

1.4  Sincetherdease of the Issue Paper the project committee has been involved in an intensve
consultation process with interested parties. In a concerted effort to give effect to the Commisson’s
outreach policy, the project committee embarked on an innovative communications strategy. A video,
conceptuaising the topic of child justice and introducing the viewer to the various issues raised in the
Issue Paper, was produced with the financid and technica support of UNICEF. A tota of 13
workshops and briefings were held by members of the project committee throughout the country with
the video forming a centrd part of the discussons. In order to intensify its community outreach
endeavours, the project committee aso smplified the issues canvassed in the Issue Paper in the form
of a plain language questionnaire which was digtributed at the workshops and completed by the
participants. In November 1997 the Commission hosted a well attended and vibrant international

2 | ssue Paper 9.
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drafting conference in Gordon's Bay.® Ten internaiona experts met with key South African role-
players to engage in a comparative discourse regarding the drafting of legidation on child justice, and
to debate in detail the content of the Issue Paper.

1.5  InDecember 1998 the Commission published a 450-page Discussion Paper which included
adraft Bill. The project committee thereafter began its second consultation phase with the emphasison
specific focus group workshops rather than the generd regiondly based workshops thet followed the
Issue Paper. A total of 12 workshops were held with the following groups: the Department of
Correctiona Services, avariety of non-governmenta organisations and representatives from various
statutory Commissions, the Department of Safety and Security, the Department of Justice (both
practitioners and policy-makers), NICRO, the Department of Education, inter-sectord organisations
and the Department of Welfare and Population Development. In addition, various briefingswere held
with the members of the Portfolio Committees of the Departments that would be responsible for
implementation of the legidation, namdy Judtice, Welfare and Populaion Development, Safety and
Security and Correctiona Services.

1.6  The prosecutors and magistrates of the Durban Magistrate’s Court as well as the Director-
Generd of Wdfare and Population Development were aso briefed. In an atempt to consolidate the
debates around the issue of age and crimina capacity, the project committee and the Centre for Child
Law at the University of Pretoriaco-hosted atwo-day conference on the subject. The conference was
attended by international and loca experts on the subject who examined the socid, political and
anthropologica factors influencing the determination of capacity.

1.7  The project committee aso considered it to be of importance to ensure the participation of
childrenin discussions about the proposed new child justice system. To thisend aseries of workshops
was undertaken with a broad range of children, ranging from those who had had no contact with the
formd crimina justice system to those who had been sentenced or were dready serving resdentid

s Financial assistance was provided through a UNDP preparatory assistance fund.
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sentences. The opinions of the children interviewed are reflected throughout this Report.*

1.8  Inadditiontothelarge number of completed questionnaires, written comments on the proposas
and options put forward in both the Issue Paper and the Discussion Paper were received from the
persons and inditutions listed in Annexure B to this Report. In compiling the Report, the Commission
had due regard to the views expressed by and comment received from all respondents. The
Commission wishes to express its gratitude to al who participated in the consultation process, and
epecidly to the United Nations Crime Prevention and Crimind Justice Division, the United Nations
Devedopment Programme, UNICEF and the Swedish International Development Agency for their
financid and technica support.

Factor sinfluencing the process of law reform

Children’srights and responsibilities

19  Thejourney towardsan improved system for dedling with children accused of crimesin South
Africa has been influenced by anumber of factors. Thefirst of these factorsischildren’ srights. Those
working for reform of juvenile justice in South Africa have dways placed the issue firmly within the
ambit of childrenrights. Cdls for anew juvenilejugtice system in the early 1990swere couched inthe
rhetoric of children’ srights.® Thisvoice aso found itsway to the Condtitutional Assambly, whereit gave
rise to a specific clause in the Condtitution of the Republic of South Africa 108 of 1996 regarding
children accused of crimes. Section 28(1)(g) Satesthat every child hasthe right -

not to be detained except asameasure of last resort, in which case, in addition to therightsthe
child enjoys under section 12 and 35, the child may be detained only for the shortest possible

4 The workshops were conducted by NICRO, and were funded by the Swedish International Development
Agency. Seefurther NICRO The Draft Child Justice Bill: “What the children said” Community Law
Centre, University of the Western Cape 1999.

5 Juvenile Justice Drafting Consultancy Juvenile Justice for South Africa: Proposals for policy and
legislative change Cape Town: Allies Printers 1994.
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gppropriate period of time, and hastheright to be (i) kept separately from detained persons
over the age of 18 years, and (ii) treated in amanner, and kept in conditions, that take account
of the child's age.

1.10 Apart from the CRC, a number of other internationd instruments relevant to juvenile justice
have dso influenced ddliberations and policy making® regarding juvenile justice in South Africa’ The
African Charter on the Rights and Welfare of the Child® has also been referred to in the ongoing
debates. Although the African Charter does not differ significantly in content from the CRC on issues
relating to juvenile judtice, it is sometimes favoured by South Africans because of its emphasis on
respongbilities corresponding with rights. The United Nations instruments promote a highly
individuaised gpproach to the rights of the child, whereas the African Charter takes amore collective
approach, blending children’'s rights with respect for family and community. The incluson of
respongbilitiesin the Charter accordswel | with the notion of restorative justice, which can beidentified

as another mgor influence on the development of juvenile justice reform in South Africa

Restorative justice

1.11 Redoraive judice’ is a theory of justice which relies on reconciliaion rather than on
punishment. The offender must accept responsihility for the fact that his or her behaviour has caused
harmto the victim, and the victim isencouraged to accept restitution or compensation for the offender’s
wrongdoing. Thus the purpose of restorative justice isto identify responsibilities, to meet needsand to

6 See generaly National Institute for Public Interest Law and Research Juvenile Justice | nstruments 1996,
Inter-Ministerial Committee on'Y oung Peopleat Risk I n WhoseBest | nterests? Report on Placesof Safety,
Schools of Industry and Reform Schools (1996) and A Skelton note 3.

7 Notably the 1990 United Nations Guidelines for the Prevention of Juvenile Delinquency (the Riyadh
Guidelines), the 1985 United Nations Standard Minimum Rules for the Administration of Juvenile Justice
(the Beijing Rules), and the 1990 United Nations Rules for the Protection of Juveniles Deprived of their
Liberty (the JDLS).

8 Ratified by South Africaon 18 November 1999.

° See generally H Zehr Changing Lenses: A New Focusfor Criminal Justice (1990).
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promote hedling.'® Reconiliation, restoration and harmony lie at the heart of African adjudication.!* The
centra purpose of a customary law court was to acknowledge that a wrong had been done and to
determine what amends should be made.*2 Community-based justice of thisrestorative nature was not
particular to Africa, and atrend has been developing in anumber of former colonies where indigenous

people are living, to return to restorative justice models.

1.12 Interestingly, it isin the fidd of juvenilejustice that many experimentswith regard to retorative
justice have been taking place. New Zedland has provided astriking example. Following aconsultative
process with Maori leaders, the government of New Zedand enacted the Children, Y oung Persons
and thelr Families Act in 1989. This legidation involves families and communities in making decisons
about children who are accused of crimes and ams to resolve matters through the mechanism of a
‘family group conference’, which isan dternative to taking children through the crimind justice system.

The young person must acknowledge responsibility for his or her actions. The conference is atended
by people who are Sgnificant in the child' slife, aswell asthe victim and persons supportive to him or
her. The main god of the conference isto formulate a plan about how best to put the wrong right. The
eventua outcome is agreed to by all the parties*

1.13 TheNew Zedand system has been hailed internationaly and many countries are experimenting
with conferencing. Audtrdia, Canada, USA and the United Kingdom are dl piloting some form of

community conferencing as diversion or sentencing options. Academics and practitioners in South

10 A Skelton ‘ Juvenile justicereform: Children’ srightsand responsibilities versus crime control’ in CJDavel
(ed) Children’s Rightsin Transitional Society 1999 93

1 AN Allot ‘ The people as law makers: Custom, practice and public opinion as sources of law in Africaand
England’ (1977) 1 Journal of African Law 21. Seealso TW BennetA Sourcebook on African Customary
Law in Southern Africa (1991).

2 C Dlamini Therole of chiefsin the Administration of Justice (unpublished LLM thesis University of
Pretoria 1988).
s A Skelton ‘International trends in the re-emergence of traditional systems’ in Justice for Children:

challengesfor policy and practice in sub-Saharan Africa (1998) 99.

14 A MorrisLegislating for the effectiveinvol vement of young people, families, victimsand thecommunity
in the juvenile justice system Conference paper delivered at the International Conference on Drafting
Juvenile Justice Legislation hosted by the SALC at Gordon’s Bay in November 1997.
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Africahave, for anumber of years, been following the development of restorative justice and of family
group conferencing. In 1992 NICRO began to introduce the idea of diversion of children away from
the crimind justice system, and they promoted this using the language of restorative justice.™ In 1995
the Inter-Ministerid Committee on Y oung People at Risk® set up a pilot project on Family Group
Conferences in Pretoria. The project ran 42 family group conferences, testing the setting-up of
conferences, mediation, outcomes, community participation, and victim and offender stisfaction. The
report’of the project provides ava uable resourceindicating the practica implications of making family

group conferences part of afuture juvenile justice system.

1.14 Theblending of thesefirgt two influences, namely children’ srightsand restorative justice, results
inahedthy baance between rights and respongbilities, with victims' rights being consdered aongside
those of the child offender. The draft Bill annexed to this Report bears evidence of this balance. The
Bill is imbued with the language of the internationd ingtruments, and whilst the Commission has not
considered it necessary to restate the articles contained in the South African Condtitution, the dreft Bill
gives effect to the conditutiona guarantees for children accused of crimes. The objectives clause
emphasises the procedurad rights of children, and links the centrd theme of Article 40 of the CRC to
the indigenous concept of ubuntu, thus Africanising the internationd principles by emphassng family
and community. A further objective of the Bill is described as “ supporting reconciliation by means of
aredtorative jugtice response’ . Emphasis islaid throughout the Bill on the desirability of children taking
respongbility for their actions. Thus, before a child can be considered for diverson away from the
formal courts, he or she must acknowledge responsihility for the offence. Thisrequirement is however
tempered by a provision which requires reasonable steps to have been taken to ensure that the child
undergtands the right to remain sllent and that he or she has not been unduly influenced to acknowledge
respongbility for the offence.

15 L Muntingh and R Shapiro Diversions. An Introduction to Diversion fromthe Criminal Justice System
(1994).
16 The Inter-Ministeral Committee on Young People at Risk was set up in 1995 to develop policy for the

transformation of the child and youth care system.

e Inter-Ministerial Committee on Young People at Risk Report of the Family Group Conference Pilot
Project 1998.
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1.15 The Commission did consder the posshbility of making family group conferences a centra
feature of the system, as they are in the New Zedland system. However, the find draft of the Bill
includes family group conferences, victim-offender mediations and other restorative justice processes
as optionswhich can be considered for diversion of the case away from the courts, or a the sentencing
gage, rather than providing for their compulsory inclusion. The main reason for this is that the setting
up and mediating of family group conferences is a highly skilled process, and that it would have
necessitated the gppointment of large numbers of highly trained personnd if it had been a compulsory
process in every case. The preliminary inquiry proposed in this Report offers some of the advantages
of afamily group conference — a round-table conference of relevant people (who aready exist in our
current system) who will discuss the possible options, and thus make informed decisons at an early
stage in the proceedings.

Fiscal constraints

1.16 This brings usto athird factor which has influenced the Bill, and that is the fact that systemic
reform in South Africa hasto be undertaken within the congtraints of fiscal redlities.®® The Commission
has not alowed thisto be abar to creative reform; indeed, if anything, the condtraints have resulted in
ahigh degree of imaginative conceptualisation. In essence, the Commission has steered clear of setting
up or creating any new structures or categories of employees. Thisis evident from the fact that whilst
the draft Bill requires the designation of certain digtrict courts as “child justice courts’, thiswill not in
fact involve the establishment of new courts, nor, for the most part, the employment of additional
personnel. The increased specidisation of the child justice courts is linked not to such courts being
housed in separate buildings, but rather to the personnd of such courts being properly sdected and
trained. Similarly, the probation officer is given a key role throughout the proposed new system, and
athough theincreased workload may mean that additiona probation officerswill need to be appointed
for the full implementation of the legidation, this is far less expensive than creating new categories of

18 J Sloth-Nielsen and B van Heerden ‘ The political economy of child law reform: Pieinthesky? in CJDavel
(ed) Children’s Rightsin a Transitional Society 1999 107; J Sloth-Nielsen ‘ Charting the development of
anew Y outh Justice Statutein South Africa: Anopportunity for innovation’ December (1999) Youth Justice
Matters 15.
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employees to undertake tasks such as assessment and the setting up of family group conferences.

1.17 TheApplied Fiscad Research Centre (AFReC) of the University of Cape Town has published
aresearch monograph detailing the cogting implications of the implementation of the draft Child Justice
Bill which accompanied the Discussion Paper. This research has played an important role in ensuring
thet the legidaive proposals are workable within the exigting resource alocation. An example of this
relaesto the prdiminary inquiry. Because magistrates may hear evidence prejudicia to the child at a
preliminary inquiry, it would be necessary for a different magidtrate to preside a any subsequent tridl.
A criticism was raised during consultation on the Discussion Paper that this may be very expensivein
megideria didricts where thereis only one magidirate. The research by AFReC has shown that the
magidrates in Sngle magidrate didricts are likdy to have to recuse themselves in goproximatdy six
cases per year and that therefore the costs associated with this aspect of the proposals are not
sgnificant.’®

Public concern about crime

1.18 Increasngly, however, during the three-year investigation into Juvenile Justice by the
Commisson, afurther influence has been brought to bear, and that isthe deep concern in South African
society about the high levds of crime?® The public have expressed the need for a system of justice
which deds effectively with serious violent criminds.

1.19 Thisfactor, too has shaped the process of law reform, and thisis evidenced by provisonsin
the draft Bill which dlow for children charged with serious, violent offences to be tried in a crimind

1 C Barberton with J Stuart Costing the I mplementation of the Child Justice Bill: A Scenario Analysis
AFReC
Research Monograph No 14 November 1999 57 (in this document referred to asthe “ AFReC report”).

2 Research has shown that with regard to children under the age of 18 years, these concerns may be linked
more to perceptions than reality. L Muntingh demonstrates a steady drop in the rate of convictions and
imprisonment of offenders below 18 years of age over the past decade. SeeL Muntingh ‘ Statistics: Y outh
convictions' August (1999) Article 40 4.
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court a ahigher jurisdictiond level,? to be imprisoned both during the awaiting trid period and as a
sentence option. It is aso recommended that criminal records for serious and violent offences should
not be expunged. These features were not envisaged by the Commission in the early stages of the
investigation. Indeed, the I ssue Paper made the assumption that there would be no children in prison
awaiting trid in the proposed new system. The redlisation has grown, asthe investigation has unfolded
against a backdrop of risng public concern about crime, that in order to give the mgority of children
(those charged with petty or non-violent offences) achanceto make up for their mistakeswithout being
labeled and treated as criminds, the Bill would need to be very clear about the fact that society will be
protected from the rdatively small number of children who commit serious, violent crimes.

1.20 Crimind law reformers have raised concerns about the fact that crime control approaches are
gaining ground in South Africa over the protection of human rights, and therefore children’s rights.?2
South African policy and law makers have in recent years begun to embrace a number of international
trends relating to crime control. Concepts such as“zero tolerance” and the “broken window approach
to policing’? have found their way into policy debates about crime prevention and management in
South Africa?* Minimum sentences®® are now (abeit temporarily) a part of our law, having been
ushered in by the Crimina Law Amendment Act 105 of 1997.2° This legidation has caused concern

2a To be decided upon by the prosecutor.

2 See D Van Zyl Smit ‘ Criminological 1dess and the South African Transition’ (1999) BJC , J Sloth-Nielsen,
‘Thejuvenilejustice law reform processin South Africa: Can achildren’ srights approach carry the day?
(1999) QL R, A Skelton‘ JuvenileJustice Reform: Children’ srightsand responsibilitiesversuscrimecontrol’
in CJDavel (ed) Children’sRightsin a Transitional Society 1999 93.

= Many of these crime control concepts originate from the United States, but are also influencing law and
policy in other countries, such as England. See further D Bedingfield ‘ Children and Crime' in The child
in need: children, the state and the law 1998 at 479.

s GSimpson ‘Y outh Crimein South Africa’ Conference paper presented at aconferenceentitled ‘ Appropriate
Justice for young people: exploring alternatives to retribution’ hosted in Cape Town by the Institute of
Criminology (UCT) and NICRO, 5 and 6 February 1997.

= Thisidea also emanates from the United States, with over 60 statutes of the US Federal Code containing
mandatory minimum sentences.

% South AfricanLaw Commission| ssuePaper 11: Mandatory Minimum Sentencing (1997), published before
the new Act was passed, had criticised minimum sentences and had indicated preference for sentencing
guidelines or principles.



12

amongst crimind law reformists and the judiciary.?” The Prevention of Organised Crime Act 121 of
1998% isafurther example of the parliamentary endeavour to demonstrateto the public that the country
has an armoury of legidation to ded with the country’s crime problem.

The Commission’s approach to a new child justice system

1.21 The Commissonisconfident that dthough the draft Bill accompanying this Report is pragmetic
and cognisant of the current redities of the crime problem in the country, the initid commitment to
children’ s rights has not been sacrificed. Thedraft Bill is progressive becauseit creates new processes
which enable adynamic involvement of professonas and familiesin solving the problems of children
who come into conflict with the law. 1t focuses on children being held accountable for their actions,
setting limits on their behaviour in waysthat have meaning for them. Theaim isthat aclash withthelaw
whichisnot degply serious or violent will bring children into contact with people and programmeswho
can redly help them to change their lives. A grest dedl of emphasisis placed on the early phase, within
the first 48 hours after the child has come into contact with the system. Thisis a purposeful attempt to
focus energy on the cridis point as the child enters the system, using the crisis as an opportunity to
change thingsin the child' slife. The question which al personnel dedling with the child should be asking
in the early phaseis: What can be done to save this child from progressing into a life of crime? Thus,
dthough the draft Bill does not contain any provisons for primary prevention, the envisaged system

provides ample opportunity for effective secondary prevention of crime.

1.22  The system which has been devised can be described as ajustice-oriented system. It cannot
be typified as being wdfarist in its approach, dthough there is a notable involvement of probation
officers. Thisis based on the Commission’ sview that facing up to respongibility for crimeisastronger

change agent than is the treetment of crime asa socid ill. In addition, children’s procedurd rights are

z Theinitial draft of Act 105 of 1997 had included children withinitsambit. Following representationsto the
Justice Portfolio committee arguing that this could constitute a breach of South Africa’s obligationsin
terms of the CRC, the Bill was altered. Children under 16 years are excluded from its ambit, and asregards
children of 16 and 17, thereisareverse onus.

3 The Act draws heavily on Californialegislation dealing with street gangs.
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more likely to be protected in a justice-centred system than in awelfarist one®®

1.23  Although the draft Bill dlowsfor the arrest, detention and trid of children charged with serious
offences, these children will nevertheless be provided with legd representation (if thereisarisk that a
conviction will result in a sentence involving deprivation of liberty). The condderation of diverson,
releaseinto the care of aparent, or community-based sentencing optionsis not linked to the seriousness
of the offence aone, but is based on the individual assessment of each child and the circumstances
surrounding the offence. The decision whether to divert the case ultimately restswith the prosecutor,®

who retains discretion in this regard. Decisons regarding placement of the child rest with the
preiminary inquiry magidrete.

General issues

1.24 Thereare anumber of practica points which should be raised to facilitate the reading of this
Report.

. Many comments were received regarding the draft Bill which accompanied the Discussion
Paper, and in discussing these commentsin order to motivate recommendationsin the Report,
it became necessary to digtinguish clearly between the two draft Bills. Therefore this Report
refersto the draft Bill which accompanied the Discussion Paper asBill A, and the one annexed
to the Report as Bill B.

. The formswhich were attached to the Discussion Paper which set out pro forma court orders,
assessment reports and the like do not appear in this Report. They are to be included in
regulationsto thefind legidation.

2 InreGault 387 US 1.

% Inthe Discussion Paper the decision-making power regarding diversion wasgivento theinquiry magistrate.
Consultation on the Discussion Paper revealed a strong reluctance on the part of many practitioners to
depart from the concept of dominus litis. Accordingly the Report gives the power to decide whether to
divert to the prosecutor, whilst retaining a consultative procedure for the inquiry.
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. Origindly the Commisson was indined to avoid the use of schedules, asthe practice of having
lists of offences dictating a particular action seems contrary to an individualised response to
each case. Schedulesdo, however, provide certainty for practitionersworking inthefield, and
have been used frequently by the legidature in recent years. The three Schedulesto Bill B are
not an exhaudtive listing of offencesfor which children may be charged. Schedules 1 and 2 are
enabling, giving clear guidance asto when police officids should use dternativesto arrest, and
indicating the specific ingances in which such officiads or, with regard to the offences listed in
Schedule 2, the Director of Public Prosecutions, may release children prior to the first
appearance a the preiminary inquiry. Schedule 3 is amed a providing protection from
arbitrary imprisonment, asit is only in cases where children have committed offences that are
liged in Schedule 3 that they can be held in prison to await tria, or be sentenced to

imprisonment.

. The draft Bill does not include provisions reating to the care and protection of children in
resdentia facilities or in prison. In the case of prisons, such provisons are included in the
Correctiona Services Act 111 of 1998. With regard to residentid care facilities, it has been
decided that the provisions should be included in the new Children’s Statute.®

. The adoption of Bill B in its present form will necesstate amendments to the Crimina
Procedure Act 51 of 1977. Asitisnot clear to what extent the recommendations embodied
inthe Bill will eventually be supported and accepted by Parliament during its deliberations, a
draft Bill amending the affected provisons of the Crimina Procedure Act isnot included inthis
Report. The nature and content of such aBill will depend upon the content of the Child Justice
Act ultimately adopted by Parliament.

Conclusion

s TheLaw Commission’ sProject Committee on the Review of the Child Care (Project 110) Act have embarked
on thedrafting of acomprehensive children’ sstatute, and the care and protection of childreninresidential
facilitiesisto beincluded in the statute.
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1.25 ThisReport framesacohesvesysemwhich at al times strivesto prevent children from entering
deeper into the crimind justice process while holding them accountablefor their actions. Itis proposed
that the assessment of eachiindividua child should become akey determinant in deciding how the matter
should proceed. Much emphasis is placed on a proposed new procedure caled “the preliminary
inquiry”, which ams to ensurethat the case of each child iscarefully considered and that each child will
have the maximum opportunity of being diverted out of the syslem. Those proceeding to trid will be
better protected from the risk of pre-trid detention.

1.26 The court system proposed is not an entirely separate structure, but restsinstead on the notion
of specidisation and training of personndl.

1.27 Itisproposed that legd representation should be compulsory in metters where children are
remanded in custody awaiting trid, where they are a risk of being given a sentence involving
deprivation of liberty or where they are between the ages of ten and 14 years and the matter proceeds
totrid. Thesentencing provisonsecho earlier effortsin the system to prevent children’ sloss of liberty,

and arange of innovative sentencing options is set out with imprisonment to be consdered only asa

measure of last resort.

1.28 The envisaged system is baanced in such away that the mgority of children will be afforded
the opportunity to be held accountable outside the forma court system. It isrecognised, however, that
when children are accused of serious violent crimes and are assessed to be a danger to others,

provison must be made for their secure containment.

1.29 Hndly, the proposed child justice system will replace isolated provisons in the Crimina
Procedure Act 51 of 1977 that have afforded limited protection to children in the past. 1t will, in the
Commission’s view, conditute a comprehensive legidative framework for the future development of
inditutions, practice and programmes specificaly gpplicable to persons under the age of 18 years.
Importantly, the system gives effect to the Congtitutional Court’ sremarksin Sv Williams* that “there

32 1995 (3) SA 632 (CC) a 654 par 75.
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is indeed much room for new creative methods to deal with the problem of juvenile justice ...
[d]oubtless these processes, il in their infancy, can be developed through involvement by State and

non-governmenta agencies...”.

CHAPTER 2: PRINCIPLESAND FRAMEWORK FOR THE LEGISLATION

Overview of the proposalsin Discussion Paper 79
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2.1  The proposed objectives and principles sat out in the Discussion Paper aimed to give effect to
internationa instruments which enshrine various principlesin regard to young peoplein conflict with the
law. Recent law reform in the children's rights area shows an increasing trend towards adapting

internationd principlesto loca circumstances.®

2.2 There are a number of internationa insruments which can be drawn upon to crysdlise the
relevant principles. The United Nations Convention on the Rights of the Child is a binding insgrument
and provides a backdrop to relevant sections in the Congtitution, such as sections 28 and 35.3* Other
internationa instruments® which have a direct bearing on the subject of young peoplein conflict with
the law, are the 1990 United Nations Guiddinesfor the Prevention of Juvenile Delinquency (known as
the Riyadh Guiddines),* the 1985 United Nations Standard Minimum Rules for the Administration of
Juvenile Justice (known as the Beijing Rules),3” and the 1990 United Nations Rules for the Protection

3 For examplein New Zealand, Ugandaand morerecently, Ghana. TheModel Law on Juvenile Justice (dated
July 1998) was drawn up by the United Nations Centre for International Crime Prevention, Vienna, as a
legislative guide to states considering the adoption of juvenile justice legislation which embodies the
principles of the Beijing Rules, Riyadh Guidelines and Standard Minimum Rules for Juvenile Deprived of
their Liberty. Chapter 1 of the Model |aw contains a preamble which sets out both the aims of the juvenile
justicesystem, aswell asprinciples. Therelevant principlesinclude: separation of juvenilecourtsfrom adult
courts; equitable and humanetreatment of young peoplein conflict with thelaw, withrecourseto diversion
where applicable; detention and deprivation of liberty to be used as amatter of last resort; the child must
be enabled to participate in proceedings and express him or herself freely; al personsin charge of cases
dealing withyoung peopl e (judges, prosecutors, investigation authorities, police officers, prison personnel
and social workers) must receive continuous specialised training; the reactions of the authorities must be
proportionate to both the circumstances of the young person and the offence.

A Section 39(1) of the Constitution provides that regard must be had to international law when interpreting
the Bill of Rights. In Sv Makwanye & Mchunu, Chaskalson P stated that “international agreements and
customary international law provide a framework within which Chapter 3 (of the Constitution) can be
evaluated and understood” . For further discussion of thelegal implicationsof ratification of aninternational
treaty, see Discussion Paper 79 at 79 - 81.

% Underlining theimportance of theinternational instrumentsistherecent endorsement in government policy
documents of many of the principlesenshrined therein. TheNational Crime Prevention Strategy and the
IMC's | nterimPolicy Recommendations al so emphasise the need to introduce restorativejusticevalues
for child justice. Restorative justice has the added significance that it draws on community-based and
indigenous model s of disputeresolution. Consequently, therestorativejustice approach formed part of the
principles and objectives included in the Discussion Paper.

36 The main body of these Rules are summarised in the Discussion Paper at 84.

37 These Rules are summarised in the Discussion Paper at 82 - 83.
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of Juveniles Deprived of their Liberty (known as the JDLs).® The African Charter on the Rights and
Weéfare of the Child (1990) wasrratified by the South African Parliament on 18 November 1999, and
entered into force shortly theresfter. It, too, isauseful document for the purposes of defining relevant

principles

2.3  Responsesreceived to the questions put in Issue Paper 9 suggested that it was necessary to
enact in domestic law those principles from the internationa instruments upon which a new system of
child justice should be based. Discussion Paper 79 therefore followed the approach recommended by
respondents and provided for certain generd principles, aswell asfor aset of objectivesto guidedl
role-playersin the adminigtration and interpretation of the proposed legidation.

24 The Discussion Paper proposed a vision for a new system of child justice®® This vision
comprised a comprehengve system for children in conflict with the law, gtriving at dl timesto prevent
children from being drawn further into crimind justice processes. The emphasis was on assessment,
diverson, and a new procedure cdled the “preliminary inquiry,” which would ensure that proper
congderation to the possibility of diversion, aswell asan appropriate release or detention option, was
given. Protection of children’s rights was given concrete definition at al stages of the envisaged
procedures, and special sentencing provisons were contemplated. No new court structure was

proposed, but attempts to entrench speciaisation were made throughout.

Evaluation of comment and recommendations

33 The JDL's are summarised in the Discussion Paper at 85.

39 The African Charter on the Rights and Welfare of the Child, 1990, differs from the CRC in that the former
includes a section on the responsibilities of children which is absent from the latter. The African ethos
places “rights” within the context of collective and individual “responsihilities’. In the African Charter
“responsibility” refersto the explicit dutiesto which every child isautomatically subject, such asthe duty
to ‘work for the cohesion of the family... and to assist them in case of need’. Further, the Charter
emphasises the responsihilities of parents and communities for the well-being, growth and devel opment
of the child. This moved the Commission to include principlesin the draft Bill reflecting the importance of
parental responsibility, aswell asthe child' sright to maintain family contact (clause 5(j) and (k)).

4 See Discussion Paper at 4 - 5.
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General responses to the framework proposed in Discussion Paper 79

25 Most respondents lauded the Commission for the comprehensive gpproach followed in
establishing a new framework for children accused of offences. NICRO, in a submission prepared by
LM Muntingh, argued that ... the establishment of such asystem isa sound investment in the future of
the country and its people. In view of this we want to commend the SA Law Commission Project
Committee on Juvenile Justice on the mammoth task they undertook and the progress that has been
made." The Law Society of the Cape of Good Hope noted asa prefaceto their specific commentsthat
the Discussion Paper was "a monumenta work of in-depth research, foresight and insght”. On a point
of genera concern about the scope of the Discussion Paper, the InkathaFreedom Party raised theissue
of the future of the child after he or she has successfully passed through the child justice system, but has
not yet attained the age of 18 years. The |FP proposes that legidation should provide for a system of
post-justice care, or aternatively, such a system of care or guidance should be adequately provided
for in other welfare legidation.

2.6  TheCommissonisgratified by the generd acceptance of the overdl framework contained in
Discussion Paper 79, and has consequently retained the proposed model to a large degree. This

emerges more clearly from ensuing chapters of this Report.

Responses to the inclusion of objectives

2.7  DrL Glanz, from the Directorate Crime in the Department of Justice, supported the inclusion
of objectivesin the legidation. She commented: "By keeping children and young people away from all
the negative effects of the adult justice system, and providing a more appropriate way of deding with
them, you are ultimately aiming to prevent re-offending and the development of a ‘crimina career'.
Perhaps this does not come out sufficiently in the objectives, and something to this effect could be
added.” A commentator who completed aquestionnaire provided a one of the consultative workshops,
a0 expressed agreement with the overal objectives contained in the Discussion Paper. The Inkatha
Freedom Party voiced support for the inclusion of the objective of promating the spirit of ubuntu in
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the child justice system, but was of the view that the Discussion Paper did not provide sufficient clarity
or guidance on the various aspects of this concept. The IFP therefore recommended the insertion of
an appropriate definition, or, in the dternative, the inclusion of a description of ubuntu in the section
dedling with the objectives of the legidation.

2.8  Inaccordance with the positive responses received on this matter, the Commission proposes
retention of the objectivesin Bill B,* asthe setting of objectives fadilitates understanding amongst dl
role-players of the primary gods of the legidation. Further, since it has been pointed out that some of
the objectives specified in the Discussion Paper clearly relate closely to the concept of ubuntu, which
isan African philosophy of humanity and humanitarian co-existence, it is proposed that the objectives
clause be reformulated to reflect the specific dementsof ubuntu that thelegidation seeksto promote.

29 The Commisson isaso of the view that the principles of sentencing are properly reflected in
the Chapter dedling with sentencing, and that no reference to the objective of providing for appropriate
sentencing of convicted children needs to be incorporated in the objectives clause.

Responses to the inclusion of principles

2.10 Respondentsgenerdly agreed with the recommendations on the principlesand framework. Ms
F Cassm from the Department of Crimina and Procedura Law at UNISA commented favourably
upon them, as did participants at dl of the consultative workshops held by the Commission. As a
generd comment, the Office of the Director of Public Prosecutions (KwaZulu- Natal) endorsed the
attempt to keep the child out of the crimind justice system, whilst making the child accept respong bility
for hisor her actions. The safeguarding of victims interests, an explicit objectivein accordance with the
principles of restorative justice, was aso welcomed. The Internationa Law Divison of the Department
of Foreign Affairs found the Discusson Paper to enshrine the relevant international law principles
derived from the CRC and related internationd instruments, and to be acceptable from an internationa
law point of view. Superintendent Hickman, SAPS, Kimberley, commented that the "whole direction

4 See the explanation regarding the distinction between Bill A and Bill B in para1.24.
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that this Bill takesislong overdue in South African Law™ and that he "fully supports the endeavour to
bring respongbility for a child's action back to the parent/guardian.” The Inkatha Freedom Party
strongly supported the protection of the condtitutiona rights of children and the"stated am of providing
individua responses to offences while holding the child accountable.”

211 Respondents at the consultative workshop held in George, Western Cape, argued that a
fundamentd principle of proposed legidation should be the extraordinary liability of adults who use
childrento commit crimes, aview articulated in many other workshops. In addition, and as amatter of
principle, it was suggested by many that parentswho are directly liable - through neglect or abuse- for
their children's offending, should be held accountable, elther through mechanismsin thislegidation, or
in other legidation (such asthe Child Care Act 74 of 1983).

2.12 After condgderation of these submissions, the Commission recommends that the proposed
clause dedling with the principles underpinning the Act be rephrased to reflect the dimination of certain
proposed principles contained in the Discuss on paper, and Smplification of others. In accordance with
suggestions made at some of the workshops, some of the principles are now incorporated in Chapters
where specific issues are dedt with, such as police powers or sentencing. Principles which restate
congtitutiond provisons, some of which wereincluded in the Discussi on Peper, have not been repeated
in the proposed legidation.

2.13 TheCommissonisof theview that parenta accountability is- through avariety of mechanisms
- indeed a central theme in the envisaged system Although parents are not directly subject to this
legidation, save where this is expressy required in order that they may asss their child in legd
proceedings, there are nevertheless opportunities for parental involvement, and support to parents,
which opportunities do not exist at present. Particularly insofar as diversion orders can contribute to
more effective parenting, the Commisson isof theview that the envisaged system will contributeto the
betterment of family life. Moreover, as has been pointed out in Discusson Paper 79, the
Commission’ sproject committee onthe Review of the Child Care Act iscurrently examining legidative

measures for early intervention amed a srengthening families.
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2.14 Theproposa that anew crimind offence be included in the legidation to engble the Sate to
punish those who use children to commit offences on their behaf has been accepted, and aprovision
to that effect included in the pendlties dause.*? The necessity of such aprovision has been underscored
by the fact that the implementation of section 29 of the Correctiona Services Act dlegedly led to the
increased use of children to convey and sdll drugs, in the expectation that children would be dedlt with
more leniently by the crimind justice system. This could hamper efforts to counter organised crime,

2.15 The principlesthat have been included in the proposed legidation are therefore derived from
the international documents, as well as from cultural, socio-economic and other practical concerns
whichthe Commission feds are especialy relevant to South Africa. Restorative justice principles™ and
the interests of victims are provided for explicitly.

42 Clause 117(3) of the draft Bill.

a Restorative justice and its relevance to child justice statutes is explained more fully in Chapter 7.
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CHAPTER 3: AGE AND CRIMINAL CAPACITY

Overview of the proposalsin Discussion Paper 79

0] Age and ter minology

3.1  Inthe Discusson Paper the Commission andysed the various responses contained in the
questionnaires aswell asthe written submissions on the terminol ogy that should be used in the proposed
legidation. The terms*juvenile’, “youth” and “child” were discussed and the merits of each debated.
The Discusson Paper proposed the use of the word “child” to describe persons under the age of 18
years, and further proposed that Bill A* be named the “Child Justice Bill”.

(i) Criminal responsbility

3.2  One of the most chdlenging issues facing the Commission was thet of establishing a revised
minimum age of crimina capacity. In the Discussion Paper three gpproaches to the question of the
minimum age of crimind capacity were presented:

* The retention of the current common-law rulethat achildwhoissevenyears (orten ye9
old but hasnot yet turned 14 years, is presumed to bedoli incapax, with additiona measures,
suchasthe requirement of expert testimony for rebutta of the presumption, to ensure enhanced
protection of such children.

* The second option was to depart entirely from the doli incapax presumption, and to set a
minimum age of prosecution at 12 (or 14) years. The establishment of a minimum age of

prosecution would therefore not link directly to the actud crimind capacity of the child.

* The third option was to set the minimum age of prosecution a 12 (or 14) years, but with the

4 See the explanation regarding the distinction between Bill A and Bill B in para1.24.
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proviso that where achild is charged with aserious offence, specified in clause 4 of Bill A, such
child may be prosecuted.

(i)  Agedetermination

With regard to the assessment of age, the Commission proposed that -

where a child's age is uncertain or in dispute, the probation officer should gather available
informationand make an assessment of the age of the child and should record such information
on aform which was s&t out as an annexure to Bill A;

the legidation should contain alist of possible evidence relevant to proof of age (such asbirth
certificates, estimation of age by adigtrict surgeon, and school records) to be considered by
the probation officer in a specified order of cogency;

legidative provisons should enable apolice officer or a probation officer to refer achild to the
digtrict surgeon for estimation of age;

where the age of a child or person is uncertain or in dispute, the magidrate presiding in the
preliminary inquiry should make an age determination based on the assessment of age put
before him or her by the probation officer. The age determined by the magistrate should be
deemed to be the age of the child until contrary evidence becomes available;

a person appearing in a court other than a child jugtice court, who at any stage during the
proceedings claimsto be below the age of 18 years, should aso be takento aprobation officer
for the gathering of information relating to the assessment of his or her age, after which the
assessment form should be submitted to the presiding officer of that court for determination of
age,

if the age of such person is found to be below 18 years after the tria has commenced, the
proceedings should continue in the court concerned, but the remainder of the trid should be
conducted asif the court isachild justice court, and subject to the provisions of the proposed
legidation.

Evaluation of comment and recommendations
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0] Terminology and applicability of the legidation

34  Therewasvery little comment on the proposed use of the term “child justice’ as opposed to
the more familiar “juvenile judtice’. Of the four responses on the use of the word “child’, only Ms
Cassmof UNISA expressed apreferencefor “juvenile’” which, she stated, should describe any person
under 21 years asit isin kegping with the Correctiona Services Act 8 of 1959. Aswas pointed out in
the Discussion Paper, the new Correctional Services Act 111 of 1998 (not yet fully in operation)
includes a definition of child and the age limit of 18 isused. The proposdsin the Discussion Paper are
therefore congstent with the new approach in the Correctiona Services Act.

3.5  TheGauteng Department of Welfare and Population Devel opment, the Free State Department
of Socid Wefare and the Department of Legal Services of the SAPS supported the use of the word
“child’ in theftitle of the proposed Bill and argued that it is consstent with the Child Care Act 74 of
1983, the South African Congtitution and the Convention on the Rights of the Child. The Commission
was concerned that “child justice’” might be somewhat wide and dl- embracing for legidation that
purports to deal primarily with the establishment of a crimind justice system for accused children. It
could, for ingtance, beinterpreted to include child victimsin thejustice system. However, it wasredised
that in recent years, and especialy since the publication of the Discussion Peper, theterm “ child justice”
has become synonymous with “juvenilejustice’” and that over time, the public will become ever more
familiar with the term and its meaning. In addition, the argument put forward in the Discussion Paper
that the use of the word “child” will promote the future integration of this legidation with other
legidation® currently being drafted in connection with children, is dill vaid. The Commission
consequently retains the recommendation thet Bill B should be titled the Child Justice Bill.

3.6  Thegenerd consensus of opinion was that the proposed legidation should gpply to children
below the age of 18 years, as proposed in the Discussion Paper. This upper age limit accords with the
condtitutiond provisions concerning protection of children, aswell asthe age of childhood established

45 The Project Committee on the Review of the Child Care Act, Project 109, is drafting comprehensive child
care and protection legislation, and the Project Committee on Sexual Offences, Project 107, has proposed
measures to combat sexual exploitation of children (Discussion Paper 85 released on 12 August 1999).
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by both the Convention on the Rights of the Child and the African Charter on the Rights and Welfare
of the Child.*® The Commission accordingly retainsthe proposd that thelegidation should be gpplicable
to thosewho, a thetime of commission of the dleged offence, are below the age of 18 years (hereefter
cdled the generd rule). Further, Bill B proposes that the legidation should apply until the conclusion
of crimind proceedings commenced under thislegidation, notwithstanding the fact that the child attains

the age of 18 years during the course of the crimina process.

3.7  The Commission proposes limited exceptions to the generd rule, and detailsthree ingancesin
Bill B. The most sgnificant of these are ingances where, in the discretion of the Director of Public
Prosecutions, a person’s individua circumstances are such that such person would benefit from the
protections contained in this Bill, and where several persons are co-accused of the same offencewhile
the mgority of them are below the age of 18 years. The exceptions apply only if the accused person
inrespect of whom the extended jurisdiction issought isbelow the age of 21 years. The provisonshave
been included in order to provide more flexibility to the prosecution. There may well be occasons
where a person who has just atained the age of 18 years, is il atending school, and could benefit
from the diversionary procedures spelt out in the Bill.*” Similarly, where agroup of childrenis aleged
to have committed the same offence, it may be artificia to separate the cases of one or two who are

dightly older from those of their contemporaries.

(i) Criminal responsbility

3.8 Public opinion and comment onthe issue of the age of crimind responghility of children were
varied and influenced by a wide range of socid and political consderations, as well as differing
perspectives and beiefs about child development. Inan effort to reach an understanding asto how to
approachtheissueof the minimum age of crimina cgpacity in our very diverse, plurd society wherethe

life experience of oneten-year-old isvery different from that of another ten-year-old, the Commission,

a8 Ratified by South Africaon 18 November 1999.

a At present, there is no rule that prevents those of 18 or 19 from benefiting from diversion, and indeed
significant numbers of those referred to NICRO programmes are of this age.
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together with the Centre for Child Law of the University of Pretoria, hosted atwo-day seminar in May
1999. The seminar was attended by lega academics, prosecutors, advocates from various Offices of
the Director of Public Prosecutions, staff from Justice Training College, magisirates, probation officers,
anthropologists, educationalists, child psychologists and child development experts®®  Internationa
papers on gpproachesto minimum age were a so presented. Extensive debate took place and concrete

proposals were devel oped by conference participants.

3.9 Asitsfina proposa, the Commission recommends the retention of the option which was
referred to as option onein Discussion Paper 79, in amended form.*® This conclusion has been reached
after extendve ddiberation, congderation of public opinion and the views of conference participants
at the above-mentioned seminar, and due regard being had to the meritsand difficultiesinherent ineach
of the approaches. The Commission has therefore rgected options two and three as presented in the
Discussion Paper,> both of which are premised on a fixed minimum age below which prosecution
cannot take place, rather than on any individualised inquiry into the actud capacity of a child. The
various arguments supporting the fina concluson of the Commission are set out in the paragraphs
below, but a primary reason underlying the regjection of the fixed age approach isthe very plurd nature
of South African society, and Sgnificant differencesin upbringing, maturity and development of children
in differing circumstances. Culture, rura or urban environment, and socio-economic and educational
factorsdl play arolein shaping children’ sdevel opment, and, consequently, theageat whichthey attain
crimind capacity.®* Ms Leclerc-Mdlala, an anthropologist, presented a paper at the seminar referred
to above, where she argued convincingly, on the basis of extensiveloca and internationa research, that
it isthe process of socidisation itsdlf that resultsin the development of rationa thought about issuessuch
as the meaning of childhood, deviance, crimind cgpacity and notions of right and wrong. She further

a8 For a summary of the proceedings of the seminar, see vol 1 no 2 (1999) ARTICLE 40 Community Law
Centre, University of the Western Cape.

49 See clause 6 of the draft Bill.

%0 See Discussion Paper 79 at 104 - 108.

5L K Muller ‘ Children’s Perceptions of theL egal Process’ A Basic introduction to the Preparation of Child

Witnesses 1999 at 95. See, too, T Leggat ‘ Finding an ageof reasonfor theyoung’ Mail and Guardian 14
to 20 May 1999.
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submitted thet thissocidisationis by and large not the result of actsexplicitly amed at shgping achild's
world view. It hgppens mostly in an unstructured, haphazard and unplanned way as people feed, care
for, discipline and play with a child.>

Retention of the doli capax /doli incapax presumptions

3.10 Many of the respondents expressed an opinion on the issue of age and crimina capacity. The
retention of thedoli capax/ doli incapax doctrine received much support.>® The greatest advantage
of retention of the doli capax/ doli incapax presumptions isthat the protection they offer comesinto
operation automaticaly. It is activated by the smple fact of a child being a specified age. Thisis
important from a practica point of view, as the moment a child is dleged to be between the relevant
ages, the “protective mantle’” (namely, the presumption that the child lacks capacity) is immediately
thrown over such child. Another centrd fegtureisthat oncethe presumptionistriggered, the onus shifts

to the State to present evidence to overturn the “protective mantle’.

3.11 A further benefit is the congderable flexibility within this approach. The younger the child, the
greater the protective cloak of the presumption, because more evidence would be required to rebut the
presumption. In addition, while the actua age of the child is an important factor to be taken into
condderation, this done is not conclusve. Equally important are the features of the case and the
individua child’ sbackground. Thisflexibility isespecialy beneficia in acountry such as South Africa>
with its culturdly and ethnicaly diverse population. Courts in other countries have in fact cautioned

52 SLeclerc-Mdlala‘ An Anthropol ogical Perspectiveon Childhood’ Ageand Criminal Capacity Seminar May
1999
53 The Department of Welfare and Social Development of the Gauteng Province (Benoni) recommended the

retention of option one, as did the Law Society of the Cape of Good Hope, SAPS Lega Services, and
numerous other respondents and workshop participants.

5 In the UK, where the presumption has been abandoned in the 1998 Crime and Disorder Act, it was found
that the doli capax/doli incapax rule tended to regard children from respectable families or with superior
upbringing as more capabl e of appreciating the wrongfulness of their acts, thus rendering these children
more likely to be classified as being doli capax than those from “humble origins’. It is for this very
flexibility that the Commission favours thisapproach, asit recognisestheindividual development of each
child and is the only option that would recognise that the life experience of one ten year old would be
vastly different from that of another ten year old in South Africa.
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againg a presumption of normdity (ie any 11-year-old would know that such behaviour is wrong).
Implidt in this gpproach are two forms of flexibility: leeway between children of different ages (ten
veraus 13), and leeway between children with differing levels of maturity where they are the same age

(between one 11-year-old and another).

3.12 The Department of Socia Services, Western Cape supported option one. The argument was
rased that many of the children in South Africa, especidly those who comeinto conflict with the law,
may have developed dowly owing to their socio-economic circumstances and that their progress at
school is sometimes well below the expected norm as aresult of limited early childhood deve opment
opportunities. NICRO, too, supported the retention of the principle of the rebuttable presumption as
st out in option one, claming that it iswell established and widdly accepted.

3.13 The Commission conddered the effects of theremova of the presumption. If upon remova the
minimum age is st too low, thereisarisk of indiscriminate prosecution of young children without any
form of screening linked to proof of maturity. Even if the ageis set quite high, for example at 12 years,
ahandful of children of that age and above will be less mature than the ordinary child of equa age, and
will be prgjudiced by the remova of the presumption. Thisthen creates substantive inequaity between
the mature and the immature 12-year-old, who are trested in exactly the same manner by the criminal

judtice system.

Establishing the minimum age of criminal capacity

3.14 Oneof the srongest arguments supporting the retention of the presumption of incapecity for
younger children is that, because of the cloak of protection, one can relaively safely retain a
compardively low minimum age of crimind capacity, knowing full wel thet only the most devel oped
and mature children will survive the screening processimplicit in the presumption. The Convention on
the Rights of the Child sates that States Parties should establish “aminimum age below which children
shdl be presumed not to have the capacity toinfringethe pend law” . The monitoring body responsible

55 In Article 40.
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for receiving reports from States Parties with regard to the Convention, namely, the Committee on the
Rights of the Child, has consastently criticised countries who have established a minimum age of ten
years or younger. As regards the establishment of a minimum age, the Baljing Rules require that “the
beginning of that age shall not be fixed at too low an age leve, bearing in mind the facts of emotiond,
menta and intellectua maturity”.

3.15 The Law Society of the Cape of Good Hope suggested that the present minimum age of
crimind capacity of children at seven years be retained. However, the vast preponderance of other
repondents preferred a higher minimum age. The age of no less than ten years as aminimum age for
crimind liability was a'so the consensus of opinior® expressed by the participants at the expert seminar

held by the Commission on thisissue.

3.16 The Depatment of Lega Services of the SAPS favoured an increased minimum age for
prosecutionfixed a ten years. The Department strongly expressed the view that children under thisage
who find themsdvesin trouble with the law are actudly in need of care, and recommended that, in order
to address the care needs of these children, provisons should be included in the legidation to endble
the SAPS to arrest children over the age of seven, but below the age of ten years, so that they can be
brought to a probation officer for assessment and referrd to a children’s court inquiry. The SAPS did
not favour the minimum age being set a 12 (as proposed in options two and three) because, it was
argued, younger children are getting involved in serious crimes, eg. murder, rape and robbery. They
aso pointed out that children between the ages of ten and 12 are involved in gang activity and

sometimes have to commit crimes to prove their loyaty to agang.

3.17 Attheseminar referred to above, participants aso expressed substantial support for raising the
minimum age of criminad responghbility, aongsde the retention of the presumption of incapacity for
younger children. One group formulated its proposd in the following manner: * Children under the age
of ten shal be irrebuttably presumed to be doli incapax, whilst there shdl exist a rebuttable
presumption that a child between ten and 14 has crimind capacity.” The group premised its

56 Although there was al so significant support for aminimum age of 12 years.
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recommendation on the anthropologica and psychologica arguments presented at the conference.
Option two was reglected by that group because it does not alow for the assessment of individua
circumstances, which, they argued, is necessary in our society. The group also rejected option three,
which provided for exceptions, based on a schedule of serious offences, in respect of which children
below the proposed minimum age could be prosecuted.  The conference participants argued that it
often happensthat the children charged with those very offenceslisted in the schedule are the oneswho
have the greatest need for the protection of aninquiry into their crimind capacity. Many supported the
notion that children below the minimum age fixed in legidation should continue to be subject to the

jurisdiction of the Children’s Court, in order to determine whether they are children in need of care.

3.18 Inapaper presented a the seminar, Dr Karen Muller highlighted the third stage of a child’'s
development (between approximately seven to 11 years) as the one in which the child begins to
evauate and think in the abstract.>” She pointed out that it is only a approximately the age of ten that
the left and right halves of the brain join, thus enabling achild to think about an event and evauate it.
As far as mord development is concerned, research has shown that children move from a stage of

mora realism to mord relativism at about the age of ten.*®

3.19 The Commission was sufficiently convinced by the scientific and devel opmenta arguments set
out above, the public support received for this proposa, and the guidance provided by internationa
law, to propose that the lower age of crimina capacity be set at ten years, and that children younger
than this age should be irrebuttably presumed to lack such capacity.

Establishing the upper age limit in respect of the rebuttable presumption of incapacity

3.20 The upper age limit for the operation of the presumption was more difficult to establish. The

question whether there are condtitutiona implications inherent in removing the current presumption,

57 K Muller ‘The Mental Capacity of aChild’, Paper presented at the Seminar on Age and Criminal Capacity,
May 1999, in which she discusses the different stages of a child’ s development according to Piaget.

8 See Muller op cit n 13 and Bukatko and Daehler Child Development: A Topical Approach 1992,
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which protects children below the age of 14 years, and fixing an age lower than this, must be raised.
Suchastep would result inless protection for younger children than existsat present. Measured against
the provisons of section 30 of the Condtitution, this could be seen as a retrogressive step; one that
diminishes rather than advances the protection and best interests of the child. Such aretrogressive step
could conceivably be challenged at some point, and, in order to survive condtitutiona scrutiny, would
have to be shown to comply with the section 36 requirements, including the requirement that less

restrictive means to achieve the same purpose were not available.

3.21 Howeve, itispossbleto raise the minimum age of crimind cgpacity without sacrificing some
protection in law for the children above the minimum age but below 14, and it may be difficult to judtify

removing existing protections for children of, say, 12 or 13 years.

3.22 MsP Jana, MP, who was responsible for the defence of many children arrested for political
crimes during the apartheid regime, observed during the seminar  that the capacity of children to
participate in lega proceedings againgt them was often limited as a result of the sysem of Bantu
education.> Ms Janawas of the opinion that children under the age of 14 years could not instruct legal

representatives effectively as
* lawvyers would often make decisons on behdf of a child that the child could not
challenge;
* the power imba ance between the adult lawyer and the child often inhibited the child;
* the concentration level of younger children was limited;

* the capacity of a child to understand court proceedings was often inhibited by the
inimidating environment, and further exacerbated by the failure of the child to
understand the language in which court proceedings were conducted.

3.23  The arguments put forward above would support the retention of the age of 14 years as the
upper limit relevant to the presumption of crimina incapacity, and the Commisson consequently

% She argued, simultaneously, that their criminal capacity was enhanced by a deep and noble commitment

to freedom and justice.
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recommendsthat the rebuttabl e presumption should apply to children of ten yearsand older, but below
the age of 14 years.

Rebuttal of the presumption

3.24  Theproposals put forward in paragraphs 3.19 and 3.23 above would not be complete without
reference to the fact that whilst, in theory, the retention of the presumption has merit, in practice it is
incorrectly applied and ineptly and incompetently rebutted. In redity, then, children fail to benefit from
the “protective cloak”. This assertion requires that attention be paid to the question as to how the
proposed legidation can improve the way in which the presumption is to be rebutted in practice. At
present, expert evidence is not required, and usudly the mother of a child is asked whether she has
taught the child the difference between right and wrong. A postive answer, which most mothers

provide, servesto confirm crimina capacity.

3.25 Theargument that the present operation of the presumption of doli incapax failsto protect

children between seven and 14 years may be more illusory than red. Firgt, from available arrest and

conviction gatigtics in the country, it is quite clear that very few children of tender years are in fact

prosecuted. And, dthough this fact was chalenged at the seminar referred to above, officid datigtics
from the Department of Correctiona Services indicate that there are indeed very few children under

13 who arein prison for crimina offences. The following tablereflects statistics that were provided by
the Department of Correctional Services of children between seven and 13 who were serving a
sentence in prison at 31 April 1999:
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AGGRESSIVE 2 O J1 |0 |O |O |O |O 1 |4
SEXUAL O |0 J1 |0 |0 |O |O 1 |0 |2
NARCOTICS 0 |0 JOoO JO0 [0 |O JO |0 JO |O
OTHER 0O |0 JOoO |0 O |O JO |0 JO |O
TOTAL 2 1 13 1 1 |0 |O 1 1 10

3.26 It was mentioned in the Discussion Paper that few, if any, children below the age of 14 were
serving sentences in reform schools at the time at which the Paper was released. The Commission has
ascertained that thisis gill the case. Therefore, it would appear that very few children under the age of

14 are convicted and sentenced to residential sentences at present in South Africa

3.27  Further, the Discussion Paper mooted that a new statute could set out specific steps to be
undertaken in preparation for rebutta, for example, a requirement that expert evidence of the child's
development be led. Addressing difficulties in rebutting the presumption in practice could aso be
achieved through a variety of mechanisms such as training of probation officers, the preparation of
guidelines for dedling with children over the age of ten but below 14 years, and setting up a database
of expertsto conduct evaluations, where expert assessment of capacity may be required.

3.28 Inaddition, proposaswere put forward a the seminar that in lieu of requiring expert evidence
to be presented in order to rebut the presumption, the Director of Public Prosecutions should play a
role in ensuring that only caseswhere prosecutioniswarranted should proceed to pleaand trid in court.
The advantage of this suggestion is, first, that it obviates the need to obtain expert evidence in respect
of every child alleged to be over the age of ten years but under the age of 14, in order to proceed in
terms of the draft Bill. The Commisson is awvare of the difficulties and expense involved in requiring
expert evidencein alarge number of cases. Thus, the Commission proposesthat children subject to the
rebuttable presumption who acknowledge responghility may sill be diverted a a preliminary inquiry
and provided that the prosecution agrees to diversion.®® Such children would still be held accountable

& See Chapter 8 in thisregard.
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through diversion options, but would not be subject to forma prosecution and the rigours of the crimind
justice system, unless the Director of Public Prosecutions issues a certificate. Findly, where such
certificate is produced, the presumption will till have to be rebutted by the State during the trid, and
then the choice of which evidence will be necessary and sufficient for rebuttal will rest with the
prosecuting authority.

3.29 The Commission has been persuaded that this approach indeed servesthe best interests of this
younger group of children and gives effect to the intentions behind the presumption of incapacity, yet
dlows the flexibility to take the matter to court in serious cases, or where other factors suggest that
forma court proceedings are warranted. The prosecution will continue to bear the evidentiary burden
of rebuttd, and in most casesit isunlikely that prosecutors will pursue cases where there is substantia
doubt about the capacity of the child. Further, the requirement of expert evidenceinal casesof children
under the age of 14 years, which was proposed in the Discussion Paper, may well be unaffordable and
impractical in this country, especidly in rura areas and smaller towns, where such expertise is not
reedily available. Therefore, the Commission recommendsthat in caseswhere prosecutions of children
under the “protective mantle’ of the presumption are conducted, the Director of Public Prosecutions
would be required to have issued a certificate confirming an intention to prosecute the child prior to the
trid. Itisfurther recommended that such children’s presumed crimina incapacity should be disproved
by the State beyond reasonable doubt, and that both the prosecution and the defence may call for an
evaduation of a child by a suitably qualified person to assess the child's cognitive, emotional,
psychologica and socid development.®

Children below the minimum age of criminal capacity

3.30 Animportant question raised earlier iswhat should happen to children below the minimum age

of prosecution who may be accused of offences. As has been pointed out by an international
commentator on juvenile justice, Mr Nigd Cantwell, the levd a which a country setsits minimum age

61 See clause 79 of the draft Bill.
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is not an automatic indication of the way a child is dedt with after commission of an offence.®?
Countriesthat set too high aminimum agefrequently allow repressvewelfare or educationd placement
without the procedurd guaranteesimplicit in crimind procedure. The Commission isdways cognisant
of the fact that the proposed system would be failing to protect both children and the broader public
if due consideration were not given to those children who, despite being below the minimum age of
prosecution, find themsalves in trouble with the law. The Commission therefore proposes that children
who are irrebuttably presumed to lack crimind capacity may till be subject to some procedures in
terms of this legidation, abeit not through the mechanism of the crimind law.®3

3.31 TheCommisson' sintentionisthat thelegidation should providethat certain specified Sepsmay
still be taken to address a child's behavioura problems, links with organised crime or exploitation by
othersin the commission of offences, where such steps are appropriate or warranted. 1t is proposed
that children under the age of ten years be assessed and that a children’s court inquiry may be opened,
or afamily group conference convened, or a probation officer may ascertain whether support to the
child and hisor her family is required. Where children are below the age of ten, they will therefore il
have access to socia sarvices, counsdlling and reintegration sarvices, when thisisindicated.®

3.32 Asthe Commisson's project committee on the Review of the Child Care Act is destined to
propose acomplete restructuring of the child care and protection system in South Africa, the proposed
stepsto ded with children below the minimum age of prosecution are feasible in practice, and will be
supplemented by the increased protective measures that a new Child Care Act will offer. Findly, by

62 Innocenti Digest: Juvenile Justice UNICEF (1998)

&3 It has been argued that the proposed child justice system might lose credibility if apublic perception were
to takeroot that children bel ow acertain age may commit crimeswithimpunity. Similarly, the point hasbeen
rai sed that organi sed criminalsmay seizethe opportunity presented by theirrebuttable presumptionto use
children below the age of ten to commit offences.

b4 I sabeth Mijnarends, Officer of Justice at the Hague, observed during the seminar on Age and Criminal
Capacity referred to in this Chapter, that in the Netherlands, great emphasis is currently being placed on
early intervention, even where young children cannot be prosecuted in theformal criminal justice system.
Tothisend, information in respect of those children below the age of prosecution isfed into the system
and kept by the Child Protection Board. Ms Mijnarends argued that the benefit is that early intervention
can minimise the further progress of young people into delinquency by offering family programmes and

educational support to families with a high concentration of risk factors.
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spelling out measures that can be taken when children who are below the minimum age of prosecution
comeinto conflict with the law, the public unease at the prospect that “nothing will be done” can be
addressed.

3.33  The Commission recommends the retentionof the doli capax/ doli incapax presumptionsin

the following form:

* children under the age of ten years should irrebuttably be presumed to be doli

incapax;

* children between the ages of ten and 14 years should rebuttably be presumed to be

doli incapax;®

* the minimum age of prosecution should be 14 years, provided that a child under 14
years may be prosecuted upon production by the prosecutor of a certificate from the
Director of Public Prosecutions setting out reasons for the prosecution;

* children under the age of ten yearswho are dleged to have committed acrime may be
takento aprobation officer for assessment and referred to the care system or provided
with socia support services®

(i)  Agedetermination

3.34  Although there were no comments that addressed the substantive recommendations of the
Commission in respect of the procedure to be followed in conducting an estimation of age, the SAPS

& This recommendation incidentally corresponds with recent recommendations of the Hong Kong Law
Reform Commission as are evident from itsReport on the age of criminal responsibility in Hong Kong
May 2000. That Commission also recommended that the minimum age of criminal responsibility should be
increased from seven to ten years. The report can be found on the Internet at:
http://www.info.gov.hk/hkreform.

66 Clauses 7(2) and 46 of the draft Bill.
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submitted very vauable comment on the terminology of the sections dedling with age estimation and
determination, and much positive comment was received at the workshops on the proposal s contained
in Bill A attached to the Discussion Peper. In particular, respondents welcomed the incluson in
legidation of forma procedures designed to addressthe problem of ascertaining agein this country, as
wedl as the clear dlocation of responshbility for collecting the necessary documentation to assist in
establishing age, wherethisis available. Probation officers and staff from the provincia Departments
of Welfare expressed gpprova that theincluson of provisons on age determination will give certainty
at the earliest possible stage as to which children fal within the jurisdiction of thislegidation, and which
persons are to be dedt with in adult courts.

3.35 A suggestion was received from SAPS that the word “evidence’® be replaced withtheword
“information”, to indicate clearly that sources of informatiorf® about age which may not be considered
as evidence for the purposes of atria, but which would nevertheless assist probation officers and
magidirates to estimate and determine probable age, are contemplated by the drafters. This proposal
has been accepted. However, in view of the fact that no comment was received on the substance of
the section on age determination, the Commission has largely retained the recommendations set out in

the Discussion Paper, save for minor refinementsin wording and structure.®

3.36 The sections that dedlt withage assessment by what wasformerly known asadigtrict surgeon,
which were st out in Bill A, do not appear in Bill B. It has now beendarified that age estimation and
collection of necessary information (which may include a medica practitioner’s report) is, in the first
ingtance, the duty of the probation officer. The fina determination of age is the responghility of the
inquiry magidrate or other judicid officer, who may aso request areport from amedica practitioner
if this has not yet occurred.

67 Concerning possible age of the child or person.

68 For example, uncertified copies of documents such as school admission records.

69 See clauses 7 to 10 of the draft Bill.
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CHAPTER 4: PRE-TRIAL PROCEDURES PERTAINING TO POLICE POWERS AND
INVESTIGATION

Overview of the proposalsin Discussion Paper 79

4.1  Theproposasregarding police powersand duties, embodied mainly in clauses 10to 24 of Bill
A" contained in Discussion Paper 79, were aimed at modifying and enhancing those powers aready
assigned to the police in terms of the Crimina Procedure Act 51 of 1977 in order that the police may
become more effective participants and protectors of the rights of children in the new child justice
system.

4.2  Ingenerd it wasfdt that specidisationwithin the police can greetly improve theway in which
the child justice sysem dedswith children. Mindful of the fact, however, that especidly inrurd aress
it isunlikely that there would be enough child justice casesto warrant full-time speciaisation by police
offidds, it was recommended that dl police officids undertaking arrests should be trained to ded
appropriately with the arrest of children and in the deployment of the proposed dternatives to arrest.

4.3  Inorder to enhance the present infrequent use of dternativesto arrest, despite the availability
of such dternatives, the Commissiondeemed it aviable option to draw distinctions between minor and
serious offencesfor purposes of providing statutory guidance in deciding whether dternativesto arrest

would be more appropriate, and recommended the enactment of a number of such dternatives.”

45  Toincrease the protection of children’s procedurd rights, it was recommended that children

70

See the explanation regarding the distinction between Bill A and Bill B in paragraph 1.24.

n Discussion Paper 79 at 125 - 126.
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should be informed of ther rights upon arrest; not only of the rights which are immediately gpplicable,
but aso of rights whichwill be important later in the process, such astheright to lega representation.
Moreover, the Commission recommended that the principle embodying the use of minimum force in
effecting the arrest of a child should be enacted, with a prohibition on the use of deadly force except
where such forceis used to protect the person effecting the arrest or some other person from imminent
desth or serious bodily harm, and only where the offence for which the arrest is sought is serious and

violent.

4.6  Alongwiththeview thet the primary responghility for finding and informing parentsor guardians
of children should remain with the arresting police officid, it was proposed thet the current lega
obligationto inform the probation officer of the arrest of aperson under the age of 18 yearsshould dso
rest with this officid. "

4.7  The Commisson made a number of recommendations regarding the detention of children in
police custody prior to gppearance a an assessment, and the release of a child from detention. The
proposas included a requirement that children be held in gppropriate conditions; an obligation on the
gtation commander of each police station to cause a separate cell register to be kept, in which details
regarding the detention of childrenin police cdlls should be recorded; arequirement that children should
appear before an inquiry magidrate within 48 hours of detention and that they may only be remanded
to detention in apolice cdl for one further period of 48 hours; the possibility of release of achild, with
or without conditions, if he or she has committed a less serious offence (listed in Schedule 1 to the
proposed draft Bill), into the care of his or her parents or an gppropriate adult, or on his or her own
recognisance; and the possibility of release from police detention by a police officer after consultation
with the relevant Director of Public Prosecutions.

4.8  Sincediverson by thepolice, and police cautioningin particular, iswiddy recognised in foreign
jurisdictions (Canada, Germany, Audtrdia, New Zed and and the United Kingdom), and has been found

2 Defined in the proposed legislation as a member of the child’s family, a guardian who is not a parent, a

social worker, aperson appointed by the proposed child justice committee, or failing any of these persons,
another responsible person aged 18 years or above who isnot apolice official or employed by the police.
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to be an appropriate and suitable optionfor children in conflict with the law, it was recommended that
the possibility of both informa and forma police cautioning should be provided for.”® The Commission
did not deem it desrable to prescribe the way in which informa cautioning should occur, leaving it to
the policeto develop regulaionsinthisregard. Concerning forma cautioning, it was recommended that
such caution should be administered by a police officer of senior rank, with or without conditions, a
record of which should be kept for a period of two years.

4.9  Inview of thetrend aready evident in our recent caselaw’™ towards recognising the need for
additiona protectionsfor childreninthe pre-triad phase, it was recommended that the legidation should
provide that a child is entitled, during the noting of anadmission or confession or during a pointing out
or identity parade, to have his or her parent, guardian, family member, legal representative or an
appropriate adult present. Where no such personisavailable, it was envisaged that the proposed child
justice committee would maintain aroster of other appropriate adults who could stand in. Moreover,
it was recommended that evidence obtained during these procedures without the assistance of any of

the persons referred to should be inadmissible as evidence a any subsequent trid.”™

4.10 The Commission recommended that fingerprinting of children should be regarded asameasure
which should not be resorted to before the holding of a preliminary inquiry, where a decison will be
taken on the manner in which the matter should proceed. It was further recommended that the
fingerprints of children should only be taken after arrest and before the preiminary inquiry if it is
essentid for the invedtigation of the case; if it isrequired for the purposes of establishing the age of the
person in question; or if it is necessary to establish the prior convictions of the child for the purposes

of making a decison on diverson, release from custody or placement in a particular residentid care

fadility.

I SUglow Criminal Justice London: Sweet & Maxwell 1996 at 317 points out, in respect of the United
Kindom, that the expansion of the use of cautioning as opposed to prosecution isremarkable.

" SvKondile 1995 (1) SACR 3%, SvN 1997 (1) SACRS8

& Juvenile Justice Drafting Consultancy Juvenile Justice for South Africa: Proposals for Policy and

Legislative Change Cape Town: Allies Printers 1994 at 27. These proposals included the possibility of
evidence which is obtained in the absence of a parent or guardian being rendered inadmissible.
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Evaluation of comment and recommendations

4.11  Senior Superintendent Hickman, SAPS Kimberley, pointing out that adigtinction can bedrawvn
between the initid arrest and further detention, suggested that the draft Bill should include a definition
of “arext” aswdl asof “detain”. The respondent also caled for adefinition of “police officer”. Inthis
regard vauable comment was recaived from the Dividon: Legd Services a Police Headquarters
(hereafter “Police Legd Services’). It was submitted that the phrase “ police officer”, wherever used
in the draft Bill, should be replaced by the phrase “police officid”, snce “officid” would indude both
“officers’ and members of lower rank. The respondent suggested that “police officid” should be
defined in the draft Bill asfollows “A member of the South African Police Service or of a municipa
police service established in the South African Police Service Act, 1995 (Act No. 68 of 1995).” These
suggestions have been accepted by the Commission, and Bill B makes reference to “police officid”
throughot.

4.12 Police Legd Services further submitted that clause 10 of Bill A, reflecting the meaning and
purpose of arrest, should be deleted in toto. This suggestion has aso been accepted by the
Commission, and the clause does not gppear in Bill B.

4.13 PoliceLegd Servicesaso queried the purpose of clause 11(1) (powersof arrest and arrest by
police officer without warrant) and suggested that it should be deleted. Superintendent Hickman drew
attention to the same clause and offered the view that it would be better to retain the provisons of the
Crimind Procedure Act in thisregard. Following upon these criticisms, the powers described in clause
11 of Bill A arenot included in Bill B.

4.14  During a workshop attended by officials of the Department of Safety and Security, it was
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mentioned that the purpose of arrest is not aways to bring a person before a court; arrest might be
undertaken in order to establish a bodily feature, or an entire family may be arrested as illegdl
immigrants. In their comment Police Legd Services further submitted that the police officid will need
the power to arrest the child in order to take him or her to the probation officer. The police officia will
need thispower irrespective of whether the child will be prosecuted, asvery few children will voluntarily
accompany the police officid to the probation officer.

4.15 MsF Cassm, lecturer in the Department of Crimina and Procedurd Law at UNISA, holding
that minimum force should be used in effecting an arrest, consdered the use of deadly force to be
acceptable in exceptiona circumstances to protect the person effecting the arrest or innocent third
parties. The Inkatha Freedom Party supported the use of minimum force in effecting an arrest, but
argued that “minimum force” needs to be defined in the draft Bill.

4.16 A comment that emerged during aworkshop atended by avariety of NGOsand commissions,
was thet the clause on minimum force is too subjective, and that the draft Bill should spdl out what is
meant by minimum force. A workshop with officidsfrom the Department of Safety and Security dicited
acomment that the South African Police Services Act 68 of 1995 prohibits the use of force, and that
thereis no need to restate this.

4.17 Asfa astheuseof deadly forcein effecting an arrest is concerned, Superintendent Nilsson of
the SAPS Child and Y outh Desk in the Western Cape asserted that the criteriafor usng deadly force
must be same as that in section 49(2) of the Crimina Procedure Act. Pointing out that it happens
frequently that the police officid has to make the arrest a night and under poor conditions of light, the
respondent remarked that the officia cannot digtinguish whether the perpetrator is an adult or achild.
The criticism expressed by Superintendent Nilsson was echoed by Superintendent Hickman. The
Commission has given due regard to these comments and athough the practicd difficulties raised by
Superintendents Nilsson and Hickman may wdll be vdid, any bona fide error on the part of a police
officer usng deadly force will not open that officer to crimind or civil ligbility. The fact remains that
childrendo require specia protection and that section 49(2) of the current Crimina Procedure Act does
not provide sufficient protection. The Commission has thus decided to retain the wording of clause
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10(6) of Bill A, with minor editorid adjustments.

4.18 Inthelight of the above commentsthe Commission recommendsthat the purpose of arrest and
the power to arrest should not be described in the proposed legidation, asthey are adequately catered
for in the Criminal Procedure Act 51 of 1977.

4.19 Withregard to minimum force, Bill B now requires (in clause 11(2)) that “the arrest of achild
must be made with due regard to the dignity and well-being of such child and, only if it is dear that a
child cannot be arrested without the use of force, may the person effecting the arrest use such force as
may be reasonably necessary and proportiona in the circumstances to overcome any resistance or to
prevent the child from flesing.”® This provision appliesto al arrests of children, whether made by police
offidds or private citizens. The Bill retains specid provisons for the use of deadly force, set out in
clause 11(3).

Alternatives to arrest

4.20 Regarding the proposed dternatives to arrest (clause 12 of Bill A), Superintendent Hickman
suggested that the granting of a recognisance by the police officia should be scrapped and that the
written notification to gppear a an assessment be used. During the workshop with officids from the
Department of Safety and Security it was submitted that the granting of arecognisance is “too wishy-
wadhy”. The NICRO report indicates that 55.2% of the children interviewed preferred the dternative
of the police officid accompanying the child to his or her home and giving awritten natification to the
child, the parents or an appropriate adult. The second most preferred dternative (chosen by 15.5%
of the children) isthe written notification to the child to gppear a an assessment. It isevident from the
responses given that children depend to alarge extent on the involvement of their parents when they

arein conflict with the law. The Commission has accordingly decided to remove the release of achild

& Beijing Rule 10 requires contacts between law enforcement agencies and a child offender to be managed

in such away asto respect thelegal status of the child, promotethe well-being of the child and avoid harm
to him or her with due regard to the circumstances of the case.
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on his or her own recognisance as one of the aternativesto arrest.”’

4.21  TheBenoni Office of the Department of Welfare and Population Devel opment in the Gauteng
Provincid Government (heresfter the Department of Welfare, Benoni) supported the requirement in
clause 11(3) of Bill A that police officids should consider aternative methods of securing the
gppearance of the child at assessment, including the use of informal cautions. Ms F Cassm was adso
in favour of police officias using dternative methods of arrest or informa cautions. Sheremarked that
this would take into consideration the fact that the police are deding with children and not with adullts.
The Provincid Inter-Sectora Committee on Youth in Conflict with the Law (Gauteng Province)
(heresfter “the Provincid Inter-Sectord Committee, Gauteng”) fully supported the recommendation that
an arrest should not be effected in al cases.

4.22 Police Legd Services, on the other hand, contended that the provisions of clause 15(3) of Bill
A, requiring the arresting official to complete awritten report reflecting the reasonswhy aternativesto
arrest could not be used, will cause police officids to avoid arrest in order to avoid completing the
required form. Therespondent suggested that the regulationsto thefind legidation should contain clear
indructions concerning the circumstances in which an arrest should be effected and whereit should not
be effected. The comments of Police Legd Servicesin respect of clause 15(3) of Bill A are noted, but
the Commission remains committed to the idea of the use of dternatives to arrest being promoted by
cregting a paperwork exercise should the aternatives not be used.”® This is a podtive way of
encouraging police to use dternatives, and it is believed that proper training of police officias will
promote understanding about why the dterndtives are preferable to arrest. The Commission agreeswith
the view that more detail sto guide police officids should beincduded in the regulationsto thelegidation,
or in Police National Ingtructions.

4.23 The Directorate: Secondary Legidation in the Department of Justice, aso referring to the

" The Commission has decided, however, to retain release on own recognisance as release option to be

exercised by the inquiry magistrate or court. See Chapter 5.

n Clause 15(2) of Bill B.
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requirement in clause 15(3) of Bill A that the arresting officer must provide the inquiry magistrate with
a report giving reasons why dternatives to arrest could not employed, posed the question what the
magidrateisto doif he or sheis not satisfied with the report, and what the magistrate must do after
consdering the report. Although thereis no sanction for failure to employ an dternative to arest, it is
neverthel ess useful for the ongoing maintenance and development of the system to know whether this
provison is useful in protecting the rights of children. For this reason the chapter on monitoring in Bill
B requires the proposed Child Justice Committee at didtrict level to monitor the extent to which
dternativesto arrest are used; the Provincid Officefor Child Justice will collect gatigticsregarding the
use of dternativesto arrest and, a anationd level, the Department of Safety and Security isto monitor
and assess the policies and practicesin relation to the arrest procedure for children.” This monitoring
approach has been opted for, rather than the more punitive gpproach of sanctions for falure to fulfil
legidative requirements, because the Commission is of the view that it will encourage the devel opment
and improvement of the system on an ongoing bass.

4.24 It was contended by Police Legd Servicesthat, asfar asaternativesto arrest are concerned,
the feasibility of the police officid requesting the child to accompany him or her to the place of
assessment should be reconsidered, as the child may alege that he or she was not informed of the
reason and the consequence of such accompaniment and such conduct may amount to an unlawful
arrest. The respondent, referring to section 35(2) of the Congtitution, pointed out that such achild will
be regarded as being in detention. This point is consdered to be an important one by the Commission,
and Bill B now provides, in clause 14(3)(b), that where an dternative to arrest has been used the
areding officid must explain to the child his or her rightsin the prescribed manner (which will be spelt
out in the regulations).

4.25 Thegenerd recommendations regarding aternatives to arrest are that the aternatives set out
inBill A should remain, with the exception of the release of achild upon hisor own recognisance, which

has been removed.2 The police are required to use the aternatives in al cases where children are

7 Clauses 105(a), 109(2) and 110(4).

& See clause 11(6) in Bill B.
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charged with offenceslisted in Schedule 1 to the proposed Bill (less serious offences). If they fail to do
S0 they arerequired to report thisfailurein writing, giving reasons, to the preliminary inquiry megidirate
within 48 hours of such falure.

Duties of police official upon arrest or use of alternatives to arrest

4.26 The proposa that there should be aduty upon the police officid effecting the arrest of achild
to take such child to a probation officer within 12 hours generaly met with support. Theinput fromthe
Stepping Stones One Stop Y outh Justice Centreindicated that this procedureis dready followed inthe
areathat the Stepping Stones Centre serves, and that it has been very effective. Superintendent Nilsson
raised the concern that a probation officer may not be availablewithin 12 hours. A workshop held with
the police dicited the same comment. The Commission has accordingly extended the 12 hoursto “as
soon as possible and in any event not later than 48 hours’, and has made provison for the Stuation

where the 48 hours may expire over aweekend or holiday.

4.27 There was broad support for the requirement that children be informed of their rights in
languege that they understand. By using the phrase “in language that he or she understands’ the
Commission had intended to convey both the idea of the vernacular language of the child as well as
language of alevd whichisunderstandable to children. Consultations about the draft Bill reveded that
this concept was not readily understood, and for that reason the phrase “in language that he or she
understands’ has been replaced by “in a manner appropriate to the age and intellectua devel opment
of the child”. This right, together with the right of the child to speak and be spoken to in vernacular
language is, however, provided for in anew principle which has been included in clause 5(b) of Bill B,
as this language right should be gpplicable at every stage of the process.

4.28 The report on consultation with children compiled by NICRO on behdf of the Law
Commission (heregfter the“NICRO report”) reveded that 27.6% of the consulted children claimed to
have been physically assaulted during the arrest procedure. A notable suggestion made by the children
isthat they should have accessto adoctor, nurse or psychologist following an arrest in order to ensure
that, should achild be assaulted during the arrest process, he or she can betreated and evidence of any
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injury can beformally noted. Other suggestions were that the police should be held accountable if an
assault occurs during or after an arrest, that police officias should identify themselves through the use
of uniforms and nametags, that the police should produce awarrant before arresting children, and that
parents should be more visible during the arrest procedure. The suggestion by children regarding access
to medical examination and trestment is catered for by thefact that if achild isto be detained in police
custody, he or she has the right to be examined or treated by amedica officer.

4.29  Superintendent Nilsson contended that when arresting a child, the police officd must explain
to the child what isgoing to happen to him or her and what procedureis going to befollowed. This was
considered by the Commission to be a vauable suggestion, and provision has been made in the draft
Bill that the police are required, in addition to informing the child about his or her rights, to explainto
the child the nature of the dlegations againg him or her and the immediate procedures to be
undertaken.®

4.30 TheNICRO report indicated that whereas 29.3% of children who were arrested stated that
they were informed of their rights upon arrest, 53.4% submitted thet they were not informed of their
rights. When asked whether they were aware of the rights of an arrested person, the majority (70.7%)
averred that they were not aware. Responsesfrom the participating children indicated that they felt that
had they been more aware of their rights, their cases might have had a different outcome. When asked
to specify which rightsin particular would have been useful to be aware about, the children responded

asfollows
* Right to remain glent 13.8%
* Right to have parent or appropriate adult contacted 31%

* Right to have a parent or legal representative present
during the noting of confessions, admissions or identity

parades 13.8%
* Right to legd representation 15.5%
* All of the above 8.8%

8l See clause 14(1)(c).
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4.31 Inthelight of the above the Commisson has determined to retain the explanation of rights to
children. On reflection, it has been decided that those rights which are included in the Condtitution in
chapter 35 need not be restated in the Child Justice Bill, and Bill B now dates (at clause 14 (1)) that
the police officid effecting the arrest mugt inform the child of the nature of the dlegations againgt him
or her® and his or her rights, as well as the immediate procedures to be followed. The details about
whichrights should beincluded and the precise manner and type of wording to be used will beincluded

in regulations or in police nationd ingructions.

Locating parents or another appropriate adult, and involving themin pre-trial stages

4.32 Regading the Commission’s recommendation that the category of persons who should be
notified of a child's arrest be extended to include an appropriate adult, Ms SL Kloppers, Public
Prosecutor in Richmond, remarked that she foresees a problem where the children involved do not
come from stable homes, since many young offenders are ether street children or have domestic
problems. She pointed out that the appropriate adult has a large, time-consuming role to play in the
proposed process, requiring ameasure of commitment and the knowledge to makeinformed decisions
regarding the child and his or her rights.

4.33 The Gauteng Inter-Sectora Committee, supported by the Welfare Department: Crime
Prevention, on the other hand, submitted that it isan important consideration that appropriate adultsbe
involved where parents are not available. The respondent submitted that many cases are delayed
inordinately because of the previous rigidity of having only parents involved.

4.34 Referring to clause 17(2) of Bill A, Police Lega Services posed the question what the police
areto do if the child identifies an adult who cannot be regarded as responsible or is not available, or
if no adult is designated by the child. Probation officers, a a consultative workshop held in George,
Western Cape, expressed concern that children might identify gang members, and raised the question

whether the police or the probation officer would have the power to exclude certain persons or deem

82 Article 40(2)((b)(ii)of the Convention on the Rights of the Child provides that upon arrest a child must be
informed promptly and directly of the charges against him or her.
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them unsuitable. The Commission consdered giving discretionto the police officid to make adecison
not to notify a person if he or she believes such person not to be suitable for that purpose. The
Commission, however, concluded that thisdiscretionary power might result in fewer children being adle
to access adult help. Two clauses have however been added to Bill B which ded with the concerns
raised by respondents. Firgt, the probation officer has the power to exclude any “appropriate adult” if
the presence of such personis obsiructing the completion of the assessment, and second, the inquiry

magistrate may exclude such person from the preliminary inquiry.

435 The Gauteng Inter-Sectora Committee, supported by the Welfare Department:. Crime
Prevention, pointed out thet in many instances the police do not do their work properly - they often
neglect their duty to contact parents, and frequently reflect insufficient or incorrect details and home
addresses on the docket, resulting in the probation officer having to spend many hours in tracing the
child's parents. The respondents conclude thet legidation clearly spdlling out police respongibilitieswill
assg effortsin practice to locate a parent or gppropriate adult.

4.36 Police Lega Services proposed that upon arrest, the child should be taken to the Community
Service Centre where the Commander of that Service should be made responsible to ensure that
reasonable steps are taken to locate the child’ snext-of-kin. Thisrespondent commented that thisneed
not be done in legidation, as the Police Nationd Ingtructions will develop guiddinesto ded with the
discharge of this responghility. The responsibility could therefore smply be placed on “the police” .3

4.37  Superintendent Nilsson averred that to place the duty of informing the parents or appropriate
adult of a child's arrest on the arresting officer, is not aways feasible in practice. The respondent
explained that an arresting officer (mostly a uniformed branch member) who is not the investigating
officer is bound to a police digtrict and is responsible for responding to crime reported in that police
digrict. If he or sheleaves that didtrict, any reported crime will be left unattended. In urban aress,

8 Clauses 41(2) and 57(4).

8 See also M Chaskalson et al Constitutional Law of South Africa Cape Town: Juta 1996 at 33-11 et seq
where it isargued that South African legislation should place the onus on the policeto locate the parents.
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childrenwho commit crimes often ay in townshipsfar away from the arresting officer’ spolice didtrict.
The respondent agreed that the arresting officer should attempt to locate the parents and serve the
required notice on them if they arein that officer’ spolice didtrict, and suggested that where they are not
residing in such district, they must be requested to report at the place of the child’ s detention where the
officids can rdease the child into their care and serve on them the notice to report at the assessment
centre. Only if the arresting officer was unsuccessful in locating or notifying the child' s parents, should
the duty be placed on the invedtigating officer. This has been provided for in clause 16(2) of Bill B.

4.38  Superintendent Nilsson aso pointed out that children fed threatened by police officids, often
resulting in their giving fase particulars. He called for extended use of the services of family finders,
dating that their gppointments are in the best interests of the child and can save the other departments
both time and money. The Commission agreesthat family finders are of great assstancein those areas
where they exist. However, as the family finder is currently not recognised by the Public Service
Commission as being an officia category of worker, the decison to include them by name in the draft
Bill would entail the creetion of anew category of state employee, astep which cannot be taken without
ubstantia consultation with the Public Service Commission and various professiond bodies. It hasthus
been decided to alow probation officers to “authorise’ other suitable persons to carry out certain
functions on their behdf, and the work of family finders can thus be done in terms of this power to
“authorisg’. A related difficulty is the fact that the draft Bill leaves the responsihility of locating and
informing parents or appropriate adults with the police (asis the position under the current law), whilst
the activities of family finders are likely to be developed under the auspices of probation sarvices®
However, as the new system depends on closer inter-sectoral co-operation, itisbelieved that thejoint
effortsof police, probation officersand, wherethey exig, family finders, will resultin more parentsbeing
located and informed about the arrest of their children in a shorter period of time.

Duties of police upon the request of the probation officer

8 The Welfare Department: Crime Prevention commented that although the police have the legal
responsibility of finding parents and appropriate adults under the current system, family finders (where
they exist) are being paid by the Department of Welfare.
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4.39 The provison entitling probation officers to require police officids to notify persons of the
appearance of a child at assessment, to obtain documents relevant to proof of age and to transport
specified persons to assessment (clause 18 of Bill A) was criticised by Superintendent Hickman. The
respondent contended that the respongbilities identified are those of the probation officer and should
reman 0. The Commisson is of the view, however, that when the probation officer isin the process
of assessing the child, trying to gather al information together to undertake an effective assessmernt, it

is not unreasonable for him or her to request assistance from the police.

440 Regading the provisons requiring the police to trangport the parents or guardians, the
Directorate: Secondary Legidation pointed out that the police are not alowed to transport private
persons in SAPSvehicles. These provisonswerea so not supported by Police Legd Services. It was
submitted that the provisions, asthey stand, will have asgnificant financia impact on the police and that
this should be brought to the attention of the Department of Finance oncethe Bill isreferred to Cabinet.
The respondent proposed that the police should be required “to render such assistance as may
reasonably be practicable’” to make arrangements for the transportation of the personsreferredto and
to obtain documents. A workshop attended by officials from the Department of Safety and Security
elicited acomment that the duty to inform the child’s parents or an appropriate adult must centre on
‘reasonableness’, as such persons may be in a province different from the one where the crime took
place. The Commission has noted these views and has adjusted the clause accordingly. Clause 44(1)(d)
of Bill B thus empowers the probation officer to require the police officer to “ensure, as far asis
reasonably practicable, the provision of transport in order to secure the attendance at the assessment

of a parent of the child or an appropriate adult.”.

Arrest by private persons without a warrant
441 Theonly comment received on this aspect, provided for in dause 13 of Bill A, was from the
Police Legd Serviceswho expressed the view that this clause may be deletedin toto asthe provisons

of the Crimina Procedure Act are sufficient. This suggestion has been followed.

Diversion by the police and police caution



53

4.42  With regard to the system of forma cautions, Dr L Glanz from the Crime Directorate in the

Department of Justice expressed a concern that until the proposed Integrated Justice Systent® isfully
functiond, in the sense that every police officer and probation worker will have access to a
computerised central database, there will be no way in which a particular police officid or probation
worker would know whether a child has had previouswarnings, or how many. In Dr Glanz sopinion
the Integrated Justice System will only befunctiond infiveto eight years time. She cautioned that until

the system is automated and supported by a database, it is going to be virtudly impaossible for service

providers to have access to historica information.

4.43  Superintendent Nilsson did not support theformal cautioning system at dl, stating thet the police
should not be required to perform a judicid function. In his view, the keegping of records of forma
cautions would be uncondtitutiona in that the Constitution guarantees each person theright to afair tria
and to be presumed not guilty unlessfound guilty in acourt of law. To userecordsof previous cautions
againg a child will, in his view, be a breach of the Congtitution. Moreover, he was critica of the
resulting increased adminigrative burden for the police that will ensue.

4.44  Superintendent Hickman asserted that according to administrative procedure aperson can only
give a cautioning after having gpplied his or her mind to the facts and having decided thet acautioning
is appropriate. It was suggested that the Station Commissioner or Superintendent should ether beon
the pand making the decison or should hold his or her own inquiry.

445 The Gauteng Inter-Sectora Committee, supported by the Welfare Department. Crime
Prevention, suggested that a schedule should be developed for casesthat can be considered for forma
cautioning. The respondent also proposed that the SAPS should devel op amonitoring mechanismto

prevent the same child from being cautioned over and over again.

4.46 Indmilar ven, Police Legd Services cdled for the development of a schedule containing the
specific offencesfor which apolice officid may issue aninforma caution. The respondent aso pointed

8 The Integrated Justice System is a planned inter-sectoral information system linked tothecriminal justice
system.
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out that a number of practical problems will arise in respect of informa cautions, such as the
accessibility of records of such cautions. Police Legal Services furthermore did not support the
proposed system of forma cautioning, averring that gpart from the fact that it would bestow upon the
police a judicid function, it places an additional adminigtrative burden upon them which would be
extremdy difficult to accommodate. It was submitted that the purpose of keeping registersat provincia
level isunclear asit would not help members of the Police Service a locd level. Police Lega Services
suggested that the function of cautioning a child should be that of the inquiry magidrate.

4.47 The Law Society of the Cape of Good Hope was of the view that the provisons in the draft
Bill rdating to forma cautioning would be burdensome in the absence of regulations, but noted, with
gpproval, the provisons in the draft Bill relating to informa cautioning and expressed hopes for a
meaningful implementation of these provisons.

448 Having consdered dl of the above comments, the recommendations of the Commission with
regard to informa and formd cautions are asfollows: The possibility of informd cautionsby policeare
retained. No specific list of casesisidentified, as Bill B indicates that the detail with regard to police
cautions will be included in the Police Nationd Instructions. Formal cautioning has been removed as
an action to be taken by police, following upon the fact that the police themsalves expressed many
possible problemsranging from the possibility of corruptionto the difficultiesre aing to kegping records
of such cautions. The formd caution is neverthdess till seen by the Commission as auseful diverson
option, and therefore remains included in the list of diverson options in the chapter in Bill B on
diverson, to be administered & the prdiminary inquiry by the inquiry magidrate.

Duty to inform the probation officer about the arrest of the child

4.49  Superintendent Nilsson, referring to the requirement in dlause 16 of Bill A that the arresting
officer must inform the probation officer of the arrest of a child within 12 hours and within 72 hours if
andternativeto arrest has been deployed, using different formsfor this purpose, urged the Commission
to combine the various forms into one, providing sections for different scenarios. Cautioning that the

draft Bill will cause asubgtantial amount of paperwork to be done by the police, and pointing out that
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a thistime of high levels of crime, South Africa needs police officidsto be on the street and not stuck
or strangled in administrative procedure, the respondent suggested that the same form can be adapted
to inform both the probation officer and the magistrate (with the notice to the magistrate being
channelled through the probation officer).

450 TheWdfare Depatment: Crime Prevention, while agreeing that detention in any form should
be kept to a minimum and that a child should be assessed by a probation officer, submitted that
provision should be made for weekends and long weekends. Bearing in mind that the proposed 12-
hour period could expire before the next working day, the fact that staff from the various departments
will haveto beon cdl or work overtimewill have seriousfinancia implications. The respondent further
contended that in many instancesthe parents of the child concerned do not want to accept responsibility
for the child, and actudly want him or her to spend a night in the cdllsto teach the child alesson. The
respondent suggested that these attitudes need to be addressed by the probation officer during the
assessment of the child, and by the investigating officer once the parents have been contacted.

451 Inthelight of the above comments the Commisson has decided to smplify the time frames
relating to the notification of a probation officer by the police, and Bill B now requires that the police
officia who effected the arrest (or the dternative to arrest) must notify the probation officer within 24

hours of the arrest or the use of an aternative to arrest.

Sanctions for police officials

452  Superintendent Hickman criticised the offences created in clauses 21(7) and (9) of Bill A,
asking why crimina offences are not also created in respect of probation officers, prosecutors and
magistrates who fail to perform their duties. It was also pointed out, during a workshop held with
officids from the Department of Safety and Security, that the creation of offences will only serve to
dienate police officids and that if there is a sanction, the police merdly would avoid matters where
children are involved. 1t was suggested that other monitoring mechanisms, such as the Independent
Complaints Directorate, be used. Police Legd Services echo these reservations and assure the
Commission thet the police will treat the custody of children with the required circumspection and that



56

faluresby their membersto comply with the Bill will beregarded in avery seriouslight. These concerns
and comments regarding the sanctions for police officias have been accepted by the Commission and

the sanctions have been removed.

Conduct of the initial investigation by the police

453 The Gauteng Inter-Sectora Committee found it commendable that fingerprinting of children
should be regarded as a measure which should not be resorted to before the holding of the proposed
preliminary inquiry. Ms F Cassm aso expressed support for fingerprinting not to be resorted to until
the prdiminary inquiry isheld.

454 TheWdfare Department: Crime Prevention cautioned that not being able to take fingerprints
of children might delay the whole justice process. The respondent averred that the availability of SAP
69 forms®” are often delayed and if one hasto wait until thetrial starts to request the criminal record,
cases will be remanded more often. It would aso be problematic to track children through the system
without their being positively identified. The respondent contended that every person is subjected to
fingerprinting at some stage of their lives. It was submitted that fingerprinting will assist in kegping track
of repeat offenders.

455 TheCommissonisof the view that the provisonsin Bill A are sufficiently balanced to ensure
the protection of children, whilst a the same time not jeopardising the investigation of the offence.®
Thusthe provisonsincluded in Bill B are the same as those which gppeared in the Discussion Peper.
Thiswill ensure that whilst children areto be protected from the stigmatising experience of having their
printstaken ininganceswherether casesare likely to be diverted away from the courts, the possibility
isdill available of the prints being taken if it is essentid for the investigation of the case, isrequired for

87 Reflecting previous convictions of the accused.

88 Cf FW Milleret al TheJuvenileJustice Process3 edition United Statesof America: The Foundation Press
1985 at 210 which sets out circumstances under which fingerprints of children may be taken.
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the establishment of the child's age, or is hecessary to establish whether or not the child has previous

convictions.®

456 MsFCassmwasinfavour of precautions beng taken during the child’ squestioning, concurring
that the child’'s legal representative, parent or an appropriate adult should be present. Police Legd
Sarvices were of the view that if the child has the right to have certain persons present at the noting of
a confession, admission or pointing out, they should aso have the right not to have such persons
present. The implication, the respondent averred, is that a child who does not wish to embarrass a
parent or guardian with the details of his or her misdeed, cannot confess privately. The respondent
further contended that the draft Bill did not make it clear whether, if an aternative method of securing
the attendance of achild at assessment has been used, the police officid may take the necessary steps
to ascertain whether the child has any mark, characterigtic or feature as contemplated by section 37 of
the Crimina Procedure Act. It was submitted that this will be necessary in order to provide the

probation officer with information regarding previous convictions of the child.

457 The Commisson is of the view that children are in need of specid protection during the
invedigation, and the requirement should be retained that the taking of a confession, admission, a
pointing out or an identity parade should occur in the presence of a parent, appropriate person or a
legd representative. The question asto whether the child should be ableto refusethis protectionis now
catered for in aproviso to the rlevant clause, giving the child the right to refuse. Where the child does
refuse, however, the draft Bill makes provision for the presence of an independent observer (to be
selected from aroster compiled by the local child justice committee). As the child will not know this
observer persondly, the objection raised that the child may fed embarrassed to reved what he or she

has done is not an issue in such ingtances®

458 Withregard to theascertaining of marksand the taking of blood samplesraised by Police Legd
Services, the provisons of the Crimind Procedure Act 51 of 1977 will goply, as no different

89 Clause 18 of Bill B.

0 Clause 17 of Bill B.
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procedures applicable to children are contemplated.

CHAPTER 5: DETENTION OF CHILD AND RELEASE FROM DETENTION

Overview of the proposalsin Discussion Paper 79

Introduction

51  Theagumentsreating to the issue of rdease and detention were not dedlt with in a separate
chapter in Discussion Paper 79. The relevant discussion appeared in avariety of placesin the chapters
on pretrid procedures pertaining to police powers and the preliminary inquiry. In view of the
prominence of recent debates about the matter of pre-trial detention of children, especialy the question
of detention in prison, the Commission was of the view that a separate chapter on this issue was
warranted. In addition, the fact that the Discussion Paper addressed decision-making about pre-tria
detention in police cells and prison in severa different sections tended to create some confusion. The
Commission therefore decided, in the interests of clarification of this important area, to address dl

matters pertaining to detention as well asits counterpart, release, in one chapter.®

5.2 A discusson of the higtory of legidative interventions concerning the pre-trid detention of

childrenwas provided in the situationa andysisin the Discussion Paper.?? There have, however, been

o Release and detention are therefore also dealt with in a dedicated Chapter in Bill B. See the explanation
regarding the distinction between Bill A and Bill B in para1.24.

92 At 15- 16. In particular, this historical overview focuses on the 1994 |egislative amendments to section 29
of the Correctional ServicesAct 8 of 1959, which prohibited the pre-trial detention of children under theage
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developments since the publication of the Discusson Paper, which can usefully be dedt with in this
introduction.

5.3  Theamendmentsto section 29 of the Correctiona Service Act 8 of 1959 were supposed to
be of temporary duration. This was made clear by the insertion of a clause to the effect that the
legidation would cease to be of effect after the expiry of a period of ayear, which could be extended
by one further year. The intention was to provide the Department of Wdfare with atime limit within
which to set up secure care fadilities, which would serve as dternative placements for children who
would otherwise be detained in prisonsawaiting trid . However, owing to adrafting error in the section
of the amendments which provided exactly which sectionswould cease to be of effect after the expiry
of two years, the incorrect subsectionswerereferred to. The consensus of legd opinion obtained from
the State Law Advisers was that consequently, for the most part, section 29 (as amended) would not
cease operdion by virtue of the savings clause. Thus, section 29 continues to regulate the matter of

juvenile detention.

54  During 1998, anew Correctiona Services Act 111 of 1998 was enacted by Parliament. This
Act, inter alia, regulates conditions of detention for awaiting-trial and sentenced prisoners. It doesnot
provide for circumstances under which a person (adult or child) may be referred to a prison to await
trid. In respect of adults, thisfdls generdly in the domain of the Crimina Procedure Act 51 of 1977.
It was predicted that in respect of judicid decisions to detain or release children, the gpplicable
legidation would be the Child Justice Bill, which was 4ill in the process of preparation by the

of 18 years. Upon promulgation of this amendment in 1995, many detained children were released from
prisonsand policecells. However, acrisisin theadministration of justiceensued, asplacesof safety, which
were the alternative accommodation, were either unavailable, or ill-equipped to keep children charged with
offences. The situation was resol ved temporarily by the enactment of further amending legislation to once
again allow pre-trial detention, but with stricter criteria. The amendments brought about by Act 14 of 1996
in essence limited detention in police cellsto the first period following arrest, and distinguished between
alimit of 24 hoursfor children below the age of 14, and amaximum of 48 hoursfor children over the age of
14 but younger than 18 years. In addition, Act 14 of 1996 prohibited the detention in prison of children
younger than 14 years whilst awaiting trial. Children over this age, but younger than 18 years, could only
be detained if charged with a serious offence specified in a schedule developed for this purpose, or if
charged for an offence committed “in circumstances so serious as to warrant such detention” where the
offence did not appear on the schedule. See, for adiscussion of the abovelegislative amendments, JSloth-
Nielsen ‘No Child Should Be Caged: Closing the Door on the Detention of Children’ (1995) SACJ 47 and
J Sloth-Nielsen * Amending section 29 of the Correctional Services Act’ (1996) SACJ 61.
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Commisson. Therewas, however, aconcern that upon promulgation of the new Correctiona Services
Act, section 29 with itsvarious amendments, being part and parcd of the old Correctiona ServicesAct
8 of 1959, would be repeded dong with that Act. Thiswould, it wasfeared, leave alegidative vacuum
regarding the detention of children awaiting trid.

55  Atamore practicd leve, the numbers of children awaiting tria in prisons have continued to
show a steady rise since the implementation of the amending legidation in 1996. From alow of 600
children in September 1996,% the numbers have grown to the extent that the daily average number of
children awaiting tria in prisons around the country now exceeds 2 500.* This growth has continued
unabated, despite the initiative caled “Project Go”,% which had as one of its aims the assessment of
dl children awaiting trid with the am of establishing which children could be transferred to places of
safety, or could be released. Project Go failed to make any significant impact on the numbers of
children awaiting trid in prisons, for reasons that could not be established with any clarity.

5.6  Progressinthedevelopment of secure carefadilities® by the Provinciad Departmentsof Wefare
has not been as rapid as had been hoped. In areport®” by the Nationad Department of Welfare and
Population Development submitted to the Parliamentary Portfolio Committee on Wefare and
Population Development during February 2000, information was provided to the effect that only one
fadility isoperationd at thispoint, dthough severd places of safety have improved features and security

to the extent that they are functioning as secure care facilities. It isaso now clear that even when the

s Thisfigure also provided the framework for early plans that were made within the Department of Welfare
fortheprovision of securecarefacilities. It wasexpected that accommodati on for approximately thisnumber
of children would be required.

o See J Sloth-Nielsen and LM Muntingh ‘1999 Annua Juvenile Justice Review’ (2000) SACJ
(forthcoming).The increase in numbers of children awaiting trial mirrors asimilar increase in the numbers
of adult prisoners awaiting trial. At the end December of 1999, there were 58 231 unsentenced prisonersin
South African prisons, which represented a139.98% growth over the number of unsentenced prisonersat
the end of January 1995 (source: Department of Correctional Services).

% Launched and funded by the Department of Welfare and Population Development.

% The secure care programme aimed to ensure one such facility in each province, ranging from a 30 bed
facility in the Northern Province, to 70 bed facilitiesin other provinces.

o7 A summary of the report is available at www.pmg.org.za.
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secure care programme is fully functiond, the facilities will not be able to accommodate al children

awaiting tria and requiring such an environment at the present time.*®

5.7  Bothasareault of the possihility that the new Correctiond Services Act would be promul geted,
leaving alegidative vacuum concerning the question when children may be detained awaiting trid, and
owing to some concerns that magistrates were using the discretion granted under section 29 to detain
children in circumstances where detention was not judtified, the Department of Jugtice in consultation
with the Department of Welfare, during the course of 1998, developed a possible amendment to the
Crimina Procedure Act to regulate the detention of children. Introduced to the Portfolio Committee
on Jugtice as Bill 59 of 1998, the Bill was subjected to intensive scrutiny by members of the Portfolio
Committee, who then produced a further Bill on the issue, Bill 132 of 1998. Bill 132 of 1998 has not
been finalised by Parliament at this stage.

5.8  The Commisson has, however, sudied Bill 132 of 1998 carefully, and regarded the contents
as a ussful addition to the available literature on detention. Since the Commission’s recommendations
inthis area bear some evidence of the approach adopted in Bill 132 of 1998, examination of certain
aspects of the Bill is regarded as being necessary.

5.9 Becausetheintention wasto effect limited amendmentsto the Crimina Procedure Act pending
the development of acomprehensive child judticelaw by the Commission, the Bill had to mesh withthe
exiging sructure of that Act. The Bill commenceswith the circumstances under which achild may, after
arrest, be held in police custody. Very stringent® criteria for holding children in police cells were
proposed.’® A distinction was drawn between children charged with offencesreferred to in a proposed
new Schedule 8, and those charged with other offences. 1n respect of those charged with less serious
offences, the police officid had to be satisfied that (amongst other things) the child could not be placed

%8 See, however, the predictions contained in the AFReC report, infra.

% See the Memorandum on the Objects of the Criminal Procedure Amendment Bill 1998, which uses these

words.

100 See note 25 below.
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in the care of parents or other gppropriate adults, or in aplace of safety. In respect of those charged
with Schedule 8 offences,*** the police officia was required to satisfy himsdlf or hersdlf,inter alia, that
the child concerned could not be placed, pending first appearancein court, in asecure place of safety*®
or in a prison. The overdl| thrust of the provison was that, where release could not be effected,
detention facilities other than police cells had to be the first resort, even if this meant detention in a
prison pending first gppearancein court. Finaly, in regard to police detention, the Bill required apolice
offidd who found it necessary to detain a child to provide the court with a report explaining why
detention in police custody was necessary prior to first court appearance.®

5.10 Currently, Chapter 9 of the Crimina Procedure Act isset out in such away thet ball isin effect
the primary mechanism for achieving the release of a person from detention. The wording of the
heading'® to section 72(1)(b) confirmsthat release of ajuvenile on warning isan aternativeto bail, but
that bail condtitutes the main instrument for securing the release of adetained person. Thus, Bill 132 of
1998 had of necessity to fit in with this framework, and the provisons on both detention in police
custody and detention after first appearance in court were expresdy subject to Chapter 9 of the
Crimind Procedure Act, which regulates bail.

5.11 Proceeding from the premise that detention in prison was only possible in respect of a child
charged with an offence listed in Schedule 8,'% Bill 132 envisaged that detention in a prison after first

1ot Or those already awaiting trial in respect of an offence referred to in Schedule 8, or those children with a
previous conviction for an offence referred to in item 1 or 2 of that Schedule (to wit murder or rape)
irrespective of the nature of the present charge on which they must appear.

1oz The Child Care Act 74 of 1983, at that stage, did not provide for secure carefacilities, and referred only to
places of safety. The Act was amended by Act 13 of 1999. The amending legislation provides for the
establishment (by the Minister of Welfare) of secure care centres, which are defined as places for the
reception and secure care of children awaiting trial or sentence.

1o This provision was a feature of the 1996 amendments to section 29 of the Correctional Services Act, and
it isnotablethat the provisionswereretained in Bill 132 of 1998 despite police argumentsthat thisreporting
created unnecessary paper work for them.

1oa “Accused may be released on warning in lieu of bail.”
105 Or where a child isalready awaiting trial in respect of an offence referred to in that Schedule, or where a

child (on any charge) has a previous conviction for item 1 or 2 of that Schedule (ie murder or rape). The
other offences specified in Schedule 8 were: Robbery when there are aggravating circumstancesor robbery
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gppearance in court would be contemplated only where an application for bail had been postponed,
or bail had been refused. After this, consderation could be given to the further (more detailed) criteria
enabling detention in prison.

5.12 By contrag, the starting point in Discussion Paper 79 was that because the vast mgority of
arrested children cannot pay monetary bail,*® release into the care of a parent, or appropriate adult
should bethefirst option for consderation. Only if there was some doubt asto whether the child would
appear to sand trid, and if the child would otherwise remain in detention, would the setting of bail as
an inducement to atend the trial be considered.®” Despite some debate about the appropriateness of
bail for children raised in Issue Paper 9, the Commisson was of the view that denying children the
opportunity to secure their release from detention by paying bail would place them in aworse position
than adults, who have this right. Failing to provide for a limited form of bal could dso be ssen asa
retrogressive step from a conditutiona point of view. However, the Commisson’s view was that bail

should be an dternative in the last resort to detention, rather than the primary mechanism for release.

5.13  Further to the above, the recent amendments to the Criminal Procedure Act regarding bail*®

involving the taking of amotor vehicle; assault involving the infliction of grievous bodily harm; indecent
assault involving theinfliction of grievous bodily harm; indecent assault involving a child under the age
of 16 years; kidnapping; public violence; any offencereferred toin section 1 or 1A of the Intimidation Act
72 or 1982; certain specified contraventions of the Drugs and Drug Trafficking Act 140 of 1992; certain
specified offences relating to dealing in or possession of certain arms or ammunition; certain specified
offences relating to corruption, extortion, fraud, forgery or theft, where large sums of money are involved
or where the offence was committed by a person, group of persons, syndicate or enterprise in the
furtherance of acommon purpose or conspiracy; any other offence of aserious nature if it isalleged that
the offence was committed by a person, group of persons, syndicate or enterprise acting to further a
common purpose or conspiracy; and attempt to commit murder, rapeor robbery asset outinitems1, 2,and
3 of the Schedule.

106 See | ssue Paper 9 in thisregard.

1oz In I'ssue Paper 9 comment wasinvited asto whether bail (the payment of asum of money) should not be
excluded as a condition of release for children accused offences. In Discussion Paper 79, following the
support received for this proposition, the conditions upon which achild could be released did not include
the payment of money as bail (see p 320 and 344 in this regard), and bail wastherefore not afeature of the
proposalsin Bill A.An exceptionwas proposed in that prior to adecision to detain achild, the magistrate
concerned was empowered to consider the granting of bail in order to ensure that detention was used as
ameasure of last resort (see Discussion Paper 79 at 345.)

18 In particular, the provisions of section 60(11)(a),which place the onus on the accused person, in respect
of offences set out in Schedule 6, to adduce evidence which satisfies the court that exceptional
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were made applicable to detained children by virtue of the wording of various subsections of Bill 132
of 1998. In this respect, too, the philosophy of the Commisson in Discussion Paper 79 was that
individud assessment would play agreeter roleinthe child justice system, and only in respect of certain
specified serious offences could detention in aprison even be considered. The emphasiswastherefore
different. Further, Discussion Paper 79 did not place redtrictions on the possible release of children,
even those charged with serious offences, into the care of parents or appropriate adults, whereas an
onus on an accused child to provide compelling grounds for release on ball may be seen to condtitute

such aredtriction.

5.14 Bill 132 of 1998 sought to abolish therulein section 29 of the Correctiona Services Act which
provided that only children aged 14 yearsand older could be detained in a prison after first ppearance
in court. But, athough no prohibition on pre-tria detention of children below the age of 14 was
included, the wording of clause 71A(6)(b)(i) suggested that children bel ow this age wereto be treated
differently. It was provided that a child under the age of 14 years could only be detained in aprison if
the Director of Public Prosecutions or a person authorised by him or her issued awritten confirmation
that he or she intended to charge the child concerned with a schedule 8 offence, and stating that there
was sufficient evidence to inditute a prosecution.

5.15 As has been described in para 5.9, the approach in Bill 132 of 1998 was to provide for
detentionin aprison only if the child concerned'® could not be placed in a secure place of safety. This
approach differed from the gpproach in Discussion Paper 79 in two respects. First, Discussion Paper
79 did not alow for children charged with serious offences to be held in “ordinary” places of safety, if
this was recommended at assessment and ordered by ajudicid officer. By contragt, Bill 132 of 1998
does not gppear to view the “usud” places of safety as dternativesto prison for the children governed

by the Bill. Second, the wording indicates that if secure carefacilities are available, detention in prison

circumstances exist which, intheinterestsof justice, permit hisor her rel ease; and the provisions of section
60(11)(b), referring to an accused charged with an offence listed in Schedule 5, in respect of which the
accused must satisfy the court that the interests of justice permit his or her release.

109 That is, a child charged with a Schedule 8 offence, or awaiting trial on a Schedule 8 offence, or with a
previous conviction for murder or rape.
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pending trid is excluded. Discussion Paper 79, on the other hand, proceeded from the premise that
detention in ether places of safety and secure care can be recommended by a probation officer based
onindividua assessment (for any accused child who cannot be released), whilst the option of last resort
isimprisonment, and then only for children charged with specified serious offences.

5.16 Inaddition to the limitations based on the fact that only children charged with an offence
referred to in Schedule 8''° could be considered for detention in a prison, Bill 132 of 1998 provided
extremdy detailed criteriato assst judicid officersto decide whether detention in prison waswarranted.
It has been suggested that the development of these criterial!! was aresponseto criticisms of theway
inwhich the 1996 amendmentsto section 29 wereinterpreted by magistrates. It has been argued™*? that
the discretion to detain a child in prison for an offence committed in “circumstances so serious as to
warrant such detention” alowed the offence to be over-emphasised a the expense of other

consderations, such asthe best interests of the child and the likelihood of an eventua prison sentence
being imposed.

Evaluation of comment and recommendations
5.17. The NICRO report presented children’s views on their experiences in custody. An
ovewhdming number of those consulted felt that children should not be held in police cdlls, for the

following ressons

. cdlsare unhygenic and dirty

110 Or children referred to in note 19, supra.

mu The criteriaare spelt out in clause 71A(7)(a) -(n) of Bill 132, and include such matters as the risk the child
may pose to other children in a secure care facility, the period that the child has already been in custody,
the probable period of detention until the conclusion of thetrial, the state of health of the child, the risk of
absconding from a secure care facility, and the seriousness of the offence in question.

12 See A Skelton ‘ Children, young persons and the Criminal Procedure’ in JA Robinson (ed) The Law of
Children and Young Personsin South Africa Durban: Butterworths 1997 at 63. The Department of
Correctional Services' statistics have consistently demonstrated that over 50% of children in pre-trial
detention are not charged with schedul ed offences but have been detained through abroad interpretation
of this clause by magistrates.



66

. there are not enough beds, blankets, toilets, showers and not enough light or food
. there is no privacy, and no space or recregtiona facilities
. there is no-one to assst when help is needed, and no contact with family

. cdls are unsafe as children of different ages are held together, leading to sodomy and assault
. children became suicidal when aone and depressed.

5.18 The AFReC report makes some important findings as regards detention of children awaiting
trial. The report estimates'*® that children spend some 1 275 000 days each year, or, put differently,
3 490 person-years in police cdls or prisons without having been sentenced. Moreover, 20% of this
timeis gpent in custody prior to first gppearance in court. Assuming that the average detention period
inapoalice cel isoneweek, then over 86 000 children are held in police cells during the course of each
year. Thisisonly dightly lessthat thetotal number of children arrested each year. And, assuming'' that
the average period of detention in prison is six weeks, then some 16 000 children are held in prison
during the course of ayear. The report continues: “In other words, it is estimated that children spend
about 1 400 person-yearsin prison prior to the court making any ruling on their guilt, and afurther 420
person-years prior to sentencing. The socid and economic implications of these extended detention
periods are enormous.”**® However, the report predicts that substantiad cost saving can be brought
about by theintroduction of the preliminary inquiry and theincreased use of diverson. Thetime periods
associated with tridsof children will be reduced asaresult of the smdler number of cases being brought
to tria, which will dso ultimately diminish detention costs**® Most importantly, adramatic decrease will
be brought about in respect of detention in police custody, as a direct result of the police taking most
children they arrest directly to assessment.**’

us At17.

14 This was corroborated by data from the Department of Correctional Services, which showed that some 15
900 unsentenced children were admitted to prisons during 1998.

15 AFReC report at 18.

16 A further surprising cost saving is predicted in respect of police transport for children from places of
detention to courts, asaving calculated to be in the region of R30 million per annum (See AFReC report at
23).

uz AFReC report at 25.
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5.19 A further important finding in the report is that dthough “it is generaly thought that to reduce
the number of children detained in police custody and prison many more place of safety and securecare
fadilitieswill need to bebuilt”, 18 the analysis does not bear this out. Rather, implementation of the new
systemis expected to cause the demand for accommodeation in places of safety and secure facilitiesto
drop substantialy, which can be ascribed to theincreased use of diversion aswell asgreater operationa
efficency inthetrid stage, with faster processing of cases likdly to result.

General framework pertaining to release

5.20 Most respondents supported the provisionsin the Discussion Paper which sought to give effect
to the conditutiond principle that detention should be a matter of last resort. So, for instance,
Magigtrate Louwrens supported the starting point that the whole object of the Child Justice Bill should
be for children to be treated differently from adults as far as incarceration is concerned.!*® The
meagistrate, Nqutu, agreed with the stance in Discussion Paper 79 that provided that release into the
care of aparent or an gppropriate adult must be considered as amatter of first resort. The magidtrate,
Vulindea, was of the view that the proviso in the Discussion Paper to the effect that bail could be
granted if adecison to detain a child had been made could not be supported. In his view, “juveniles
have no source of income ... the granting of bail, abeit asalast resort, would therefore be a hollow,
meaningless gesture.” Magidtrate Laue of Durban expressed smilar views. Ms Cassm of the Faculty
of Law, Unisa, expressed the view that pre-trid detention should not be an option for children
committing minor offences, and that pre-trid detention for those charged with serious offences should
be determined by reference to a schedule of offences for this purpose.

5.21 The Commission has, with due regard to the provisionsdrafted in Bill 132 of 1998, concluded
that releaseinto the care of parents, guardians or other suitable adults should be considered asamatter

of first resort in dl matters where children are in detention. Where possible, release (with or without

18 Ibid at 19.

19 He suggested, however, that, further to the provisionsin the Discussion Paper, it should be provided that
children of the same age must be detained together and that probation officers should have free accessto
the various places of lock-up or detention to ensure the children’ s safety.
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conditions) should be effected without a requirement that the child or his or her parents pay monetary
bal. However, if detention in police custody would otherwise continue, or if ajudicid officer is of the
opinion that release into the care of parents or guardians is not possible, bail may be set in order to
avoid the child being detained in police custody or in prison. The structure of the Chapter on detention
and rdease in Bill B shows that the emphasis fals on congdering reease, with detention only to be
considered if releaseisfor some reason not possible. Sinceit isintended that the provisonsin this Bill
will condtitute a “stand done’ legd framework governing detention and release, the provisons in
Chapter 9 of the Criminal Procedure Act have not been made fully applicableto children subject to this
legidation.

5.22 Asagened principle, the Commission has sought to distinguish between children charged with
serious offences and those charged with less serious offences, both with regard to detention in police
custody and with regard to detention after first appearance before a preliminary inquiry. However, no
prohibition on the possibility of a child charged with a more serious offence being released has been
provided for, nor has any added burden of proof regarding release been contemplated.*”® The
restriction on the detention in prison of children below the age of 14 years has been retained,**! and
only children charged with offences specified in Schedule 3 to Bill B may be remanded to a prison to
await trid, and then only if referrd to aplace of safety or secure carefacility isnot possible*?? Further
details pertaining to the provisions on detention and rel ease gppear in the paragraphs below.

Pre-trial detention in police cells

5.23 Police Legd Services were of the view that detentionin police custody for the first 48 hours,
or for the extended further period of 48 hours, should only be permitted “if there is no other detention

120 Such as the burden of adducing substantial and compelling reasonswhy, intheinterestsof justice, achild
should be released, as provided for in section 60(11) of the Criminal Procedure Act, 51 of 1977.

121 The current position under section 29 of the Correctional Services Act, 8 of 1959.

122 Three situations are contempl ated in clause 36(4) of Bill B: that thereisno such facility within areasonable
distance from the court at which the child is appearing; that there is such facility but thereisno vacancy;
or that thereis evidence which shows that there is a substantial risk that the child will cause harmto other
children in such place of safety or secure care facility.
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facility available within a reasonable distance from the court and provided that the detention facilities
at the police station are suitable for the detention of children and provide for the child to be detained
separately from adults.” The submissonexplained further that in practice amagistrate can refer achild
to apolice cdl for further detention regardless of the fact thet there are insufficient fecilitiesto detain a
child separately from adults, or regardless of the fact that the cell facilities are inadequate for the
detentionof children. Inther view, this places an intolerable burden on the officia in charge of the cdlls,
who cannot refuse to admit a child so referred, and who is bound by the court order. In the view of
Police Lega Services, the addition of the proposed words would require the magigtrate to think
cregtively of dternative solutions before remanding a child in police custody.

5.24  Although the Commission has some sympathy for the arguments expressed above, the burden
of ensuring the provision of detention facilities, or the upgrading of police cells so asto provide for the
humane confinement of arrested children, cannot be shifted to the bench. The correct approach, inthe
Commission’sopinion, isto provide in the legidation that conditions of detention of children in police
custody must comply with internationally acceptable standards,*?® as well as with the rights accorded
detained persons in the Condtitution. This has therefore been provided for in Bill B. However, two
aspects of the proposed legidation mitigate the apparent harshness of this stance. First, there are
detailed and improved provisons enabling the release of children from detention in police custody that
have beenindudedin Bill B.?* Second, the legidation incorporates a provision to the effect that where
a child who is entitled to be released from detention in police custody for some reason cannot be
released into the care of a parent or gppropriate adult and cannot be released on bail, such child must
be hddinaplace of safety if such facility isavailable within areasonable distance from the place where

the child will be assessed or where the preliminary inquiry will take place.!® The referrd to a place of

128 The requirement that children must be held separately from adults whilst in detention dates from the 1955
Standard Minimum Rules on the Treatment of Prisoners, an instrument to which South Africaisa party.

124 Discussed in para5.29 below.

125 This provision draws to some extent on the relevant provisions of Bill 132 of 1998. This latter Bill was,
however, more restrictive as regards detention in police custody within the first 48 hours, as it spelt out
further criteriawhich had to be satisfied before a child could be placed in the cells. These were, inter alia,
that exceptional circumstances demanded the holding of achildin police custody; that such detention was
necessary in theinterests of the administration of justice or the safety or protection of the public or such
person; that the person has not been released on bail; that no care-giver was available, and that no place
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safety is, however, conditional upon a vacancy exigting. The Commission does not support the notion
that children should be held in prisons,* in lieuof police cells, in the first 48-hour period. It has been
established that the completion of assessmentswould be hampered; children would beless ble
to family and legd representatives, and prisons conditions are not necessarily any more ided for the
detention of children than are police cdlls?’ In the view of the Commission, detention in prison (the
most redtrictive form of deprivation of liberty) should be a measure of last resort, to be ordered only
by ajudicid officer after condgderation of dl of the circumstances of a case, and should therefore not
condtitute an aternative to detention in police custody during the first 48-hour period.

Time limits for detention in police custody prior to first appearance

5.25 MsF Cassim of the Faculty of Law, Unisa, expressed support for the provisons alowing the
release of a child from police detention, athough she suggested that a distinction be drawn between
minor and serious offenders.'?® She argued further that detention in police custody should not exceed
48 hours prior to gppearance a the preliminary inquiry, and that facilities should be gppropriate for the
detention of children.'?® The submission fromthe Stepping Stones Y outh Justice Centre addressed the
interpretation of the phrases dealing with “ gppearance before a court within 48 hours’, and assumed
that the expiry of the 48-hour period would only occur on a court day, as provided for in section 50

of safety was available within areasonable distance from the court. Only once all these were met could a
child be placed in the police cells. In the view of the Commission, commendable though this approach is
with regard to limiting the placement of childrenin policecells, itisrather onerousfor the police, especially
inrural areas, where accessto placesof safety isvery limited, and where placement in such facility virtually
immediately after arrest would simply not be possible. Similarly, the policeoftenrequireafew hoursin order
to trace parentsof guardians, whichisnot self-evident in Bill 132 of 1998. Thistimetakenintracing parents
or other adults may be required even where no exceptional circumstances exist.

126 See the proposal to this effect in clause 71A(3)(c) of Bill 132 of 1998, which suggested that detention in
prison was preferred to detention in apolice cell.

127 Due the large increase in children awaiting trial in prisons, severe overcrowding is presently being
experienced by the Department of Correctional Services, with very negative consequences for children’s
safety, health, access to adequate sanitation, and so forth.

128 This has been effected in Bill B, clause 28 of which providesthat a police official may not release a child
charged with a Schedule 3 offence.

129 Shereferred in particular to access to proper food, adequate clothing, medical treatment, access to family
and legal representatives, access to educational materials and sufficient exercise.
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of the Crimina Procedure Act.

5.26 The Commission has included a provisiont* which spells out the rights of children whilst in
police custody, taking account of the suggestions made by respondents. In addition, the legidative
provison stipulating that no child may be held in detention in police custody for longer than 48 hours
before appearing before an inquiry magistrate, details (in clause 22) that if the period of 48 hours
expires outsde of ordinary court hours, or on a day which is not a court day, the child must appear
before the preliminary inquiry no later than the end of the next court day.*3*

5.28 The Commission has provided that a child may be remanded in police custody pending the
findisation of the preliminary inquiry. In effect, this may mean that a child could be detained in police
cdls for a period exceeding the first 48 hours if, after gppearing before the preliminary inquiry, such
remand is effected. The provisonis premised on the belief that remanding the preliminary inquiry will
be necessary from timeto timeto locate parents or guardians, or to find asuitable diversion option, and
that the probation officer may need to have accessto the child during this period in order to further the
process of diverson. The intention is not, however, that extended periods of detention in police cells
be routinely ordered, and therefore a provision has been included to the effect that such remand may
only be ordered where there are substantia reasons to believe that such remand will enhance the

prospects of diversion of the child concerned.232

130 Clause 20 of Bill B.

181 Numerousrespondentsat both workshops, consultations, Parliamentary briefingsand written submissions
raised queries about the provision in the Discussion Paper that compelled childrenin detention in police
custody to be brought for assessment within 12 hours, or, if they had already been released from police
custody after arrest, to appear within 24 hoursat assessment. Whilst all role-playersrecognised theextreme
vulnerability of children in detention in police cells, and the concomitant necessity of ensuring early
intervention (in theform of assessment) to see whether releaseinto the care of parents, guardians or other
suitable adults could not be effected, concernswere expressed about whether probation officerswould be
sufficiently available to ensure compliance with the proposed time frames. It was almost universally
suggested that 12 hours was too short a period to enable to police to find a probation officer, especially
where full-time officers were not available. The Commission has thus provided that no child may be held
in police custody for longer than 48 hours before appearing at apreliminary inquiry. Further discussion of
thisisto befound in Chapter 4 (Police Powers) and Chapter 6 (Assessment).

182 Clause 65(3).
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Release from police custody

5.29 Police Legd Services submitted that the proposasin Discussion Paper 79 did not adequately
ded with the manner in which achild can be rdleased from police custody. It was suggested that the
questionof pre-trid release be removed completdy from the restraints of the provisonsof the Crimina
Procedure Act, and that a procedure exclusively for the release of children from police custody be
drafted in the proposed legidation. In particular, it was pointed out that existing legidation™*® does not
dlowthe police officid to attach conditionsto the release of any person, gpart from warning the person
of the place, date and time of thefirst court gppearance. The power to atach further conditionswould,
in the view of the author(s) of that submission, be awelcome deve opment. The submission continued
to suggest that the release of a child on his or her own recognisance, as provided for in Discussion
Paper 79, was not supported by the SAPS. They cited dtatistics which showed that in one magisteria
district, 81% of bench warrantsissued in respect of children who failed to appear concerned children
who had been released on their own recognisances from courts. They were therefore of the view that
aparent, next of kin or appropriate adult should beinvolved in the release procedurein order to ensure
that the child takesrespongbility for hisor her actions. Superintendent Hickman of the SAPS, Northern
Cape, a0 did not support the release of a child on own recognisance.

5.30 Inaccordance with the philosophy that detention, even in police custody, should be a matter
of last resort, the Commission has included extensive provisons amed at encouraging the police to
release children prior to assessment or to appearance a a preiminary inquiry, where this is feasible.
Thus, the rather redtrictive provisons pertaining to release by the police currently in the Crimina
Procedure Act have been replaced. Thereisnow aduty upon the police to consder release of achild
charged with a Schedule 1 offence, unlessthe child’ s parent or an appropriate adult cannot be located,
or there are exceptiona circumstances which warrant such child's detention.*** This provision is
designed to limit detention in police custody whereachild ischarged with aminor offenceto asituation

where such detention takes place only as a matter of last resort.

188 Specified in the submission as the Criminal Procedure Act and the Child Care Act.

134 See clause 24(1) of Bill B.
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5.31 Further, the rdaively new provisions insarted in the Crimina Procedure Act®® which dlow
release by the policefor certain other offences, where thistakes place in consultation with the Director
of Public Prosecutions, are echoed in Bill B, providing yet further scope for pre-trid release. In this
respect, the possibility of release in consultation with the Director of Public Prosecutionsis determined
by reference to those offences specified in Schedule 2 of Bill B. At the same time, though, it is
manifest™®® that children charged with serious of fences, which do not appear on Schedule 1 or Schedule
2, may not bereleased prior to gppearance beforeaprdiminary inquiry. Findly, assuggested by Police
Legd Services, provisions have been drafted that enable the police to attach conditions where children
are released from police custody, and these are to be found in clause 24(2). The specified conditions
do not, however, include the payment of monetary bail, in accordance with the principle that as a
generd rule, bail should not be consdered suitable for children unless there are no other options and

the child islikely to remain in detention.

5.32 However, asthe Commisson viewsthe posshility of setting bail asaussful way of ensuring thet
detention can be limited, a provision has been drafted enabling the police to set an amount of bail**’ in
respect of children charged with Schedule 1 offences, where they cannot otherwise be released. The
Bill providesfurther thet in order to determine the amounts that may be set for such bail, the Nationa
Commissioner of the South African Police Service may issue a naiond ingruction. Where a child is
charged with a Schedule 2 offence, and his or her rdlease may be effected in consultation with the
Director of Public Prosecutions, bail may dso be set if rdlease into the care of parents of guardiansis
not possible, and the amounts may be determined by the Nationa Director of Public Prosecutions'®
after consultation with the Minister of Jugtice and Condtitutional Development.

185 Section 59A inserted by section 3 of Act 85 of 1997.

186 Seeinthisregard clause 28 of Bill B, which prohibits rel ease from police custody where a child is charged
with an offence referred to in Schedule 3. In accordance with the thinking evident in Bill 132 of 1998,
however, such children may, if thereisavacancy, be held prior to first appearance in a place of safety or
asecure care centrein lieu of detention in police custody.

187 Commonly known as “police bail”.

138 The National Director of Public Prosecutionsis required to issue directives in this regard.
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5.33  Inaccordance with the views expressed by respondents to the Discussion Paper, provisons
enabling the release of children on their own recognisance by the police have not been included in Bill
B. This means that children will have to be reeased into the care of a parent, guardian or other
appropriate adult who can then take respongibility for ensuring that the child returns to attend further
proceedings under this legidation.™*®

Detention after the first appearance

5.34 Superintendent Nilsson**® was of the opinion that detention in police cells after the findisation
of the preliminary inquiry should be expresdy forbidden.** A contrary view was expressed by some
magidrates, including the magidtrate, Pietermaritzburg, who stated that “... the blanket excluson of
police cdls as holding places**? cannot be supported. Appropriately designated police cells can offer
far better conditions than most prisons, and children in police cells are certainly more accessble to
lavyers, socid workers and parents” The Gauteng Department of Welfare and Population
Development suggested that consderation be given to the establishment of pre-tria detention centres
for each locdlity for children who have no guardians.

5.35 The Commisson hasendeavoured to ensure thet the maximum use of diversonwill beafesture
of the new legidation, which will reduce the numbers of children requiring detention after thefinaisation
of the preiminary inquiry. However, where amatter cannot be diverted, and the caseisreferred to the
child judtice court for trid, the Commission is firmly of the view that further detention in police cdls
pending trid should not be permitted. This is the existing lega position under section 29 of the
Correctional Services Act, and despite arguments that detention in police cells is more convenient

(especidly inrurd areas), thereisabroad consensus amongst non- governmenta organisations, human

189 However, ajudicial officer is empowered to release achild on hisor her own recognisances, in accordance
with present practice at some courts, as some magistrates argued for the retention of this power. See,
further, clause 34 of Bill B.

140 Themagistrate, Hopetown, strongly supported the proposed prohibition on keeping childrenin policecells.

e Thisview was also implicit in the submission from Police Legal Services.

142 After the finalisation of the preliminary inquiry.
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rights bodies, many members of the SAPS, and the palicies of the Inter-Ministerid Committee on
Y oung people at Risk that long periods of pre-trid detention in police cdls should not be alowed by
law. Therefore, the Commission has provided that if a child is remanded in detention after the
concluson of the prdiminary inquiry, such detention may not bein apolice cell.

Consideration of release of children at first appearance

5.36 Theissueof when children may be detained in prison pending trid is, surprisingly, oneonwhich
few comments were received. The Commission has, however, had regard to Bill 132 of 1998 in
revisng the detention provisions that were included in Discusson Paper 79. In particular, many of the
criteria for the guidance of judicid officersthat were suggested in Bill 132 of 1998, have been included
in Bill B.*#3

5.37 Aswith the provisons pertaining to childrenin detention in police custody, Bill B providesthat
if achild has not yet been released at the preliminary inquiry, there is a duty upon the presiding officer
to congder release of such child into the care of an appropriate adult. The magistrate concerned must
have regard to the recommendations contained in the assessment report when making a decision
whether or not to release a child. Further, the Bill sats out a number of conditions'* that may be
imposed when a child is released. Only if release into the care of parents or an gppropriate adult isfor
some reason not possible, and the child would otherwise beliable to remain in detention, can the setting
of bail be considered by the presiding officer.

5.38 Asagened rule, where achild cannot be released into the care of asuitable adult, or on ball,

143 See clause 31, which refersto factors such as the best interests of the child, the availability of the child’'s
parent or an appropriate adult, the likelihood of the child returning to the preliminary inquiry or court, as
the case may be, the period for which the child has already been in detention, and the probable period of
detention until the conclusion of the trial, the risk that the child may cause harm to himself, herself or
others, and the likelihood that, if the child were convicted, a substantial period of imprisonment will be
imposed.

144 See clause 32. Aswith the section dealing with release by the police, the elaboration of these conditions
isintended to ensure that monetary bail for children is an option only of last resort.
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such child will be hdld in aplace of safety or secure care facility.*® This framework accords with the
policies developed by the Inter-Ministerid Committee on Y oung People a Risk, and was supported
by respondents at the workshops. Further to this, only when the conditions spelt out in clause 36(4) of
Bill B are met may such child be detained in prison. In determining whether the child should be
remanded to a place of safety or a secure care facility, the presiding officer is obliged to have regard
to the recommendations contained in the assessment report, asit isthrough this screening process that
it will be established whether the child' s needs include secure containment.

Limitations on children being detained in prison

5.39 ThelLaw Society of the Cape of Good Hope expressed the view that the minimum age at which
children should be alowed to be detained in prison should be 14 rather than 16 years. Magistrate
Collins, Pietermaritzburg, submitted that the list of offences that provided for which children may be
remanded in custody in a prison, should be expanded to include housebreaking with intent to commit
an offence, aswell astheft of amotor vehicle. Police Lega Services commented that the offences for
which a child could be detained in prison awaiting trid should be expanded to include the illega
possession of ammunition, firearms and explosives, and assault with intent to do grievous bodily

harm 146

5.40 The Commisson has, after careful congderation, decided that the minimum age at which children
can be detained awaiting trid in prison should be set a 14 years. The Commission is of the view that
detention in prison is not gppropriate for children below this age, and is supported in thisregard by the
response to the Discussion Paper from the Department of Correctiona Services, which maintained that
the Department does not have the infrastructure, saff or facilities necessary for the humane treatment
of children below the age of 14 years. Asregardsthe proposa in Discussion Paper 79 that the minimum
age could be st at ether 14 or 16, the Commission has not opted for 16 yearsasaminimum age. There

148 See clause 36(1).

146 They reasoned that children are used to transport illegal firearms and ammunition, which are intended to
be used in serious violent crimes.
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are severd reasons for this, including the fact that secure care facilities have not developed as rapidly
as had been hoped, and that dternative securefacilitiesfor the detention of 14- and 15-year-old children
may, therefore, not be readily available. Public submissons dso preferred the possbility of detentionin
prison for children of 14 and older, asthereis concern about some children of thisage who are charged
with serious offences. However, the Commissionishopeful that over timeit may bepossbletoraisethis
minmum age, and for South Africa to progress towards a stuation where fewer or no children are

detained in prisons awaiting trid.

541 The Commission hasprovided, further, that only children charged with the offences specified in
Schedule 3in Bill B may be detained in prison awaiting trid. This gpproach accordswith thet in Bill 132
of 1998, which aso permitted detention in prison only in repect of children charged with certain serious
offences. The offences sat out in Schedule 3 are based largely on the serious offences suggested in
Schedule 8 to Bill 132 of 1998.14" This Schedule did not include housebreaking or theft (save robbery
where there are aggravating circumstances or where the taking of a car is involved, or theft involving
amounts of more than R50 000, or, if asyndicateis involved, more than R10 000). The Commission
isof theview that this is the correct approach, and accordingly does not propose to include theft or
housebreaking in Schedule 3 either, other than in the exceptiona cases specified above.

5.42 Hndly, the legidaive provisons daify tha a child may only be remanded to a prison where,
inaddition to the above circumstances, referrd to aplace of safety or secure carefacility isnot possble
because there is no such facility within a reasonable distance from the court a which the child must
appear, or there is such facility but there is no vacancy, or where there is afacility and a vacancy, but
the judicid officer issatisfied, based on evidence placed before him or her, that thereisasubgtantia risk

147 The offences included in Schedule 8 which have not been included in the Schedule to Bill B are: assault
involving the infliction of grievous bodily harm; kidnapping; public violence; the offencesreferred to in
section 1 or 1A of the Intimidation Act 1982, and “any other offence of aseriousnatureif it isalleged that
the offence was committed by a person, group of persons, syndicate or any enterprise, acting in the
execution or furtherance of a common purpose or conspiracy.” The latter was not included as the
Commissionwas of the opinionthat thiscategory could opentheway to detentionfor virtually any offence
where there are co-accused involved, in much the same way the intent behind the setting of a fixed
schedule of offencesattached to section 29 of the Correctional ServicesAct wassubvertedin practicewith
more than 60% of children being detained in prison for “offences committed in circumstances so serious
as to warrant such detention”. Assault involving the infliction of grievous bodily harm can be similarly
widely interpreted, and kidnapping charges where children are accused are extremely rare.
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that the child concerned may cause harm to other children in such place of safety or secure carefacility.

Appearance in court after 14 days where child isin detention

5.43 The Sub-directorate Crime Prevention through Development and Restorative Justice, Gauteng
Province, questioned the provisons that required that children remanded after the findisation of the
preliminary inquiry in detention to places or safety, secure care or prisons be returned to court every 14
daysfor an investigation as to whether continued detention was necessary. It was argued that thiswas
not practica due to the fact that SAPS experience transport problems and problems pertaining to staff
capacity. They argued that staff capacity posed aproblem for the Department of Justice, too, whichwas

exacerbated by the provisions concerning remands of children in detention.

5.44 However, the Commissonisof theview that judicid monitoring where children arein detention
Is necessary, and that it isindeed an integra part of ensuring the regular review of detention required by
Internationd instruments. Also, the findings of the AFReC report suggest that, owing to the emphagisin
the legidation on diversion, fewer children will be remanded in detention. The consequent benefits for
child justice courts would be thet trials would be able to be processed more speedily, which would be
occasioned by lower caseloads. This, too, would mean that those children who arein detention will have
thar trids findlised more quickly, and fewer returns will then be necessary. In sum, the Commission is
of the opinion that these factors, together with arelaxation of the 14-day period to areturn period of 30
days (in the case of detention in a prison) and 60 days (in the case of detention in a place of safety or
secure care facility), will ensure that the burden of trangporting children and reviewing their continued

detention is not as onerous as may &t first appear.

5.45 The Commisson is mindful of the fact that the above proposas, permitting the detention of
childrenin prison in limited circumstances, could be said to represent a conservative stance, given the
expectations of the 1994/1995 erathat it would be possible to liminate dtogether the pre-trid detention

of childrenin prisonsin South Africa. Therefore, the Commission has resolved to place atime limit on
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detention where children have been remanded to await trid in prison. Thus Bill B provides'*® that, save
where a child is charged with murder, rape or robbery,'* if the trid has not been concluded within six
months and the child isin detention, such child must be reeased. The Commission believesthat thiswill

ensuretha priority attentionispaid to finaising those caseswhere children are in detention awaiting trid.

CHAPTER 6: ASSESSMENT AND REFERRAL

Overview of the proposalsin Discussion Paper 79

Assessment

6.1 Asessmentisaprocessof evauation of achild, thechild sdevelopment and competencies, and
the child’ shome and family circumstances. With regard to achild accused of having committed acrime,
an assessment would include an understanding of the circumstances surrounding the offence, itsimpact
on the victim and the child’s intention to acknowledge responsibility for the offence. Such pre-tria
assessments of children accused of offences are generally conducted by probation officers™ in the
employ of Provincia Departments of Welfare. The main purposes of assessment are to determine
whether diversion should be recommended and to recommend suitable placement if children cannot be
released.

6.2  DiscussonPaper 79 recorded that most of the respondentsto the I ssue Paper were of theview
that assessment of each child should be mandatory, and should occur prior to any decision being made
regarding the progress of the case. It was accordingly recommended that the proposed legidation should

148 In clause 81(4).
149 As specifiedinitem 1, 2, or 3 of Schedule 3.

150 Subsequent to the publication of the Discussion Paper, amendments were made to the Probation Services
Act (Act No. 116 of 1991) which included new provisions pertaining to the assessment function of
probation officers. Bill 15A of 1999 made referencetointer aliaassessment, diversion, and various other
matters associated with the performance of this pre-trial function. The Bill was debated in the Portfolio
Committee on Welfare and Population Devel opment during 1999, but was not enacted. It may be enacted
during 2000.
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include the compulsory assessment of each child to take place as soon as possible after the child has
been accused of committing an offence. Specific time limits within which this had to occur were spelt out
iInBill A. The st limitswere 12 hourswhere achild wasin detention in police custody; 48 hours, where
achild had been arrested, but had aready been released from police custody; and 72 hours where an
dternative to arrest had been used and there was less need for urgency. It was further provided that,
where a child appeared before a preliminary inquiry and it appeared that, for some reason, an
assessment had not yet been effected, this procedure could be dispensed with, but only in very limited
circumstances and where this was in the best interests of the particular child.

Assessment and the role of probation officer

6.3  TheDiscussion Paper reviewed the role of the probation officer at somelength, pointing out that
the development of probation serviceswas a key god of the planned transformation of the child and
youth care system.™® It was explained that the functions of probation officers and social workers
performing probation work on asessond basis have expanded beyond the preparation and presentation
of pre-sentence reports in the period since 1994, and more specialisation has occurred.’®? Vaious
assessment centres'™? have been etablished in South Africa, and these initiatives have mainly centred
upon expanding access to the services of probation officersin the preliminary stages of the proceedings,
after arrest and before a child appears in court. They have aso focused on practical waysto asss in
locating families, on investigating and increasing the use of diverson, and on making the availability of

15 See in genera IMC Interim Policy Recommendations (Department of Welfare and Population
Development, 1996).

152 JSloth-Nielsen 1994 - 1995 Juvenile Justice Review’ (1995) SACJ at 331. Seetoo IMC Report on the Pilot
Projects 1997 and 1998.

158 Assessment centres have been set up in various urban areas and are providing a variety of services for
children, including assessment. The “Stepping Stones One Stop Y outh Justice Centre” described in
Chapter 9 of this Report is one such example. The Stepping Stonesinitiativeismorefully described in vol
1no 3 ARTICLE 40 (Community Law Centre, 1999). The Probation Services Amendment Bill (note 1 above)
provides for the establishment of “reception, assessment and referral services for the provision of early
intervention with regardto children”, and for the establishment of centresfor that purpose. The enactment
of this legislation will bring about a broadening of the functions of those assessment centres that are
already operating in some areas of the country. The Bill focuses particularly on the services provided by
probation officersin relation to reception, assessment and referral services and centres
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socid background histories of arrested children routine. The results are then supplied to the justice
functionaries™* mainly prosecutors, to enable more effective and individualised decisions to be made.
Thisinitiative has sat a precedent nationally, and many provinces are now establishing processes and
procedures akin to assessment centres. In addition, many provinces have appointed additiona staff to
undertake assessments, and to ensure the extension of the service in smdler towns and the more rura

areas.,

6.4  InDiscusson Paper 79, the Commissonwasof theview that effective diverson decisonswould
depend on the availahility of reliable information about the child and his or her circumstances, and that
the intervention of probation services before the first gppearance in court would therefore be essentid.
Accordingly, it was recommended that there should be statutory provision for thisin the proposed child
judtice legidation. It was also proposed that further duties and functions would be undertaken by
probeation officers in relation to the implementation of diverse aspects of the legidation. These included
organising family group conferences™> keeping diversion records, and reporting back to the magistrate
should diversion not be completed by the child concerned. It was thus envisaged that probation officers
would play a central role, not just in relation to assessment, but as regards the whole system of

diverdon.t%®

Referral and role of probation officer

6.5 It wasrecommended by the Commission that probation officers should be given certain limited

powers to decide on diverson where the offence is of a non-serious nature, and where there are no

154 IntheMitchell’ sPlain Pre-Trial Service Project, launched by the Bureau of Justicein 1997, similar functions
are performed by bail officers, rather than social workers. See Sunday | ndependent Newspaper 15 March
1998.

155 See Chapter 7 in thisregard.
156 For an analysis of thesignificance of probationintheoverall philosophy of the Discussion Paper, see Julia

Sloth-Nielsen ‘ The Juvenile Justice Law Reform Processin South Africa: Can achildren’ srights approach
carry theday?’ (1999) Quinnipiac Law Review.
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other factors militating against such adecision.™> The Commission gave the saving of time and costs as
one reason for enabling diverson decisons in petty cases to be findised by probation officers a
assessment.®8 At times, the period between assessment and acceptance of adiversion recommendation
may even be spent in detention, which is prgudicid to the best interests of the child. For these reasons,
Bill A proposed that a probation officer should, in minor cases™ be able to effect a diversion
immediady after assessment without the necessity of apreiminary inquiry. Theintention wasto engble,

but not compd, diverson decisonsin non-serious matters a the earliest possible opportunity.

6.6  The Commission proposed further that if the probation officer was of the opinion that the matter
could be diverted at assessment stage, this diverson procedure should be explained to the child (and
family membersif present), after having established whether or not the child acknowledges responsibility
for the offence. This would need to be done in a manner which fully protects the child’ s rights, as the
child would be entitled to plead not guilty and protest his or her innocence at atrid.*®°

6.7  The Commisson emphasised that dthough it was envisaged that the probation officer would
have limited powersto divert in non-serious matters on aday-to-day bas's, the probation officer would
be guided and supported by the proposed child justice committeg,’®! a legidated inter-sectora
committee which would exigt in every didtrict and meet regularly. The probation officer was required in

Bill A to submit reports concerning these particular diversion decisons to the child justice committee,

187 Other such factors could be: the child does not accept guilt, the needs or wishes of the community require
that the prosecution decide on whether diversionisappropriate, and so forth. The child shoul d be assessed
in terms of a pre-determined and approved method. The assessment should view the child holistically
focusing on strengths. The seriousness of the offenceand itsimpact on thevictim should befactorstaken
into consideration when deciding whether or not to divert the child and to what type of programme, but
should not be the sole or the most important factor.

158 Where children appear for assessment after ordinary court hours, for example, they often havetowait for
ajuvenile court sitting during conventional court timefor ratification of the recommendation on diversion
(IMC Report of the Durban Pilot Assessment, Reception and Referral Centre 1997).

159 Determined by reference to Schedule 1 of Bill A.

160 Section 35(3)(c) of the Constitution. See too, A Skelton ‘ Diversion and due process' in L Munting (ed)
Perspectives on Diversion NICRO 1995.

161 See Chapter 12.
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who could then examine them. However, this would be in the nature of an ex post facto evauation,
though, once made, decisions would not be able to be reversed.

6.8  The Commission concluded that in &l other cases, where diverson was not effected at
assessment, the probation officer mug, after assessment, make recommendations regarding diverson

on a prescribed form, which recommendations would be furnished to the prosecutor.

Role of the prosecutor

6.9  Inthe Discusson Paper the concepts of assessment and referra mechanisms, as well as the
details pertaining to diversion, were linked together in one Chapter.1%? The Discussion Paper envisaged
that prosecutors would continue to play akey “gate- keeping” role in regard to referrds for diverson.
It was proposed that prosecutors could support the recommendation of probation officers and finaise
diversion decisions where they agreed with the proposals contained in the assessment form. When the
prosecutor was of the opinionthat diversion was appropriate, even if it had not been recommended by
the probation officer, he or she would ill be able to divert, as is current practice. Only where the
prosecutor was of the opinion that the matter was not suitable for diversion, would it proceed to the

preliminary inquiry. The prosecutor could, of course, in any event decide to withdraw the case.

Evaluation of comment and recommendations

Assessment

6.10 There was widespread agreement amongst respondents to the Discusson Paper that an
individua assessment by the probation officer should be required for every arrested child. 1%

6.11 The report on consultation with children undertaken by NICRO indicated that of the children

162

See Chapter 8 of Discussion Paper 79..
13 In addition to the more detailed submissions regarding assessment which are recorded in the text of the
report, support for assessment was also indicated in the responses of Mr S Collins (Magistrate,
Pietermaritzburg), the RP Clinicin Pretoriaand the Inkatha Freedom Party.
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who participated in the study, 55.2% stated that they were assessed by a probation officer. Of those,
60% were assessed within 48 hours of arrest, one was assessed 70 days after arrest and the rest were
attended to by aprobation officer between one and two weeks after arrest. The report showed that the
majority of the assessments took place either at court, a a police station, at a prison or a a place of
safety. The children felt that aternatives to these venues could include the office of the socid worker or

asessment in their own home.

6.12 The Legd Services Department of the South African Police Service (SAPS) welcomed the
“much needed emphasis which ... [is placed] on the increased role of the probation officer”, and
remarked that “this enhanced role ‘ softens’ the crimind justice system and in doing so makes it more
‘child friendly’”. They supported individua assessment of al arrested children, and recommended that
further provision should be made to enable the investigating officia or any other police officid to attend
the assessment. The National Department of Welfare hasindicated support for the provison that every
child must be assessed by a probation officer in every case®® The Free State Department of Socid
W fare supported the proposa s regarding assessment, describing the provisionsin the Discussion Paper
as"“very clear and precise’. The Department al so supported the increased role of the probation officer.
Whilg this increased role is seen as a positive development, the Department aso pointed out that this
has mgjor human and other resource implications®® for the Department of Socid Wefare, particularly

inrurd aress.

6. 13 The AFReC report® considered the financia implications of mandatory assessment and the

concomitant expansion of probation services. The report concluded that costs for the provincia

164 TheProbation ServicesAmendment Bill 15A of 1999 requiresthat there should by “mandatory assessment
of arrested children.” 1t goeson to provide that every child who is alleged to have committed an offence

shall within 48 hours of arrest be assessed by a probation officer who may, upon such assessment, make
certain recommendations to the court.

165 For example, the provision of transport.

166 Seeparal.l7.
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Departments of Welfare'®” will necessarily increase with the implementation of assessment, and greater
gpending on diverson by Welfare. However, whilst personnd costs will rise from gpproximatdly R2
millionto R6 million upon implementation of the legidation, this being directly related to the increasd
demand for assessment services of probation officers, other cogts currently borne by provincia welfare
departments are expected to fal.’® More pertinently, in order to redise savings at later stages of the
proceedings (for example costs associated with trids, the detention of children pending trial and transport
costs occasioned by repeated remanding of cases), the AFReC report argued that “ greater expenditure
is needed at the front end of the child justice system, most notably stages 2%° and 4. The estimated
increase of R28 million'” across stages 2, 3 and 4 is relatively modest compared with the potentia

savings at later stages.”*™*

6.14 Inview of the pogitive responses received in respect of the proposa of mandatory assessment
contained in the Discuss on Paper, the fact that the Probation Services Amendment Bill sgnastheintent
of the Department of Welfare to ensure the provision of the necessary probation services, and the fact
that from an economic stance, the proposd isnot unredistic, the Commisson therefore recommendsthat
the legidation should provide for acompulsory assessment of every child by a probation officer (or by
a person authorised by a probation officer) before he or she appears before the preliminary inquiry
magidrate. Asthe AFReC report demonstrated, without the requirement of assessment, the benefits of

167 Unlike other national departments, the Department of Welfare and Population Development’s role is
restricted to policy devel opment, implementation co-ordination and monitoring. Thenineprovincial welfare
departments are responsible for the welfare sector’'s day-to-day operational activities related to the
proposed child justice system. See AFReC report at 47.

168 Such as demand for the services of places of safety fromchildren accused of offences. The AFReC report
estimated that expenditure on thisand other services could fall by as much as 55%. Seethe AFReC report
at 48.

169 The stage in the AFReC model is assessment. Stage 4 refersto the preliminary inquiry.

170 Thisfigure includes not only increased spending on assessment, but also extra expenditure ondiversion

(R18 million), aswell as the welfare contribution to the proposed monitoring system.

i AFReC report at 21. The argument continued: “It cannot be emphasised enough that these initial stages
and the provision of diversion must be adequately financed, as it is here that the overall success of the
proposed changes to the child justice system will be determined. If children are not properly assessed, if
the preliminary inquiry is not effective in diverting cases, and if diversion is not properly funded and
organised, then the enormous inefficiencies which currently exist in the court system will persist.”
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diversonand the centrd role of the preliminary inquiry cannot be achieved. Assessment istherefore an

essentia starting point for the proposed new child justice system.

Exemption from assessment in certain cases

6.15 MsSKloppers, Public Prosecutor, Richmond, whilst supporting the idea of an increased role
for probation officers before the child's first gppearance in court, was of the opinion that the
responsibilities conferred on the probation officer by the Discusson Paper would congtitute an
impossible burden on them, especidly in rura areas where there are few full-time probeation officers.
However, the Commission isof the view that since assessments by probation officersare aready taking
placein many urban areas, and Sncetheincreased provison of probation services has beentaking place
a provincid level over the last five years, the requirement of mandatory assessment is feasble. The
Commissionconcedesthat inrural areas, wherethere arefewer cases, where distances between districts
may be greater, and where probation officers are more thinly spread, this may prove difficult. It is
envisaged that probation officerswould in most cases be able to be contacted in order to assessachild
within the time periods envisaged in the draft legidation. However, the Commisson is concerned to
ensure that children do not languish in detention in police custody for lengthy periods whilst awaiting
assessment and the arrival of a probation officer. Therefore, the Commission proposesthat two further
provisons be included to ensure that the Situation does not impede the progress of the matter to the
preliminary inquiry or to court.

6.16 Firg, the Commisson proposes that athough the assessment of a child prior to appearance
before the preiminary inquiry should be compulsory as a generd rule, a provison dlowing for
assessment to be dispensed with, at the preiminary inquiry, should be included. Thus, the police may
not hold achildin custody for longer than the prescribed 48 hours period before taking the child to court
for the holding of a preiminary inquiry. At the preliminary inquiry, if assessment has not yet been
effected, the inquiry magistrate may order that this be done, or, in the dternative, may dispense with
assessment if compelling reasons to do S0 exig, and if thisisin the best interests of the child. Clearly,
unnecessary delay (especidly if in achild is being detained) in order to wait for assessment, where the
metter can in any event be diverted, would provide such compelling reason. A further protection isthat
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the decison that assessment can be dispensed with may only be made by the preiminary inquiry
magidrate. It will therefore not be incumbent upon any individua probation officer to decide that
assessment need not take place, either as ageneral proposition, or in respect of a particular matter.

6.17 Second, the Commisson recommends that the legidation should adlow persons other than
probation officers employed by the state to conduct assessments. The contracting out of servicesby the
Department of Wefare has a long history in South Africal’® This can be especidly useful for the
provisionof assessment servicesin rura areas, wherethereisno need for full-time personne, employed
by the date, to perform assessments. Some options here include delegation of the tasks to socid
workers employed by other welfare or church organisations, as well as people living in the community
who have been designated as assistant probation officers!”® Thus the Commission foresees that
gppointments of assistant probation officers could broaden the pool of personnd available to perform

assessments, especidly inrurd aress.

6.18 Inadditiontothe above, the Commisson proposesthat provision should be madefor probation
officers to undertake or authorise assessments. This would mean that where the Department of
Wefare' s probation services are understaffed, or even where speciaised assessment services can be
provided through other organisations, adelegation of thetask of assessment to other suitable persons'

can occur. The overdl responghility for assessment will, however, remain that of the probation officer.

172 See South African Law Commission | ssue Paper on the Review of the Child Care Act, Issue Paper 13
(April 1998) at 33et seq. Asan example, diversion serviceshave until now beenlargely provided by NICRO,
who receive subsidies from provincial welfare departmentsfor this.

13 The statutory recognition of the appointment and role of assistant probation officers isto be effected by
the Probation Services Amendment Bill 15 of 1999. In a proposed amendment to section 1, the definition
of authorised probation officer will be substituted with the following definition: “ An assistant probation
officer meansaprobation officer authorised or directed by the Minister to perform any functionsentrusted
to an authorised probation officer and, except in section 9 and 15, includes an authorised assistant
probation officer.”

174 For example, trained child and youth care workers, social workersin private practice and so forth. Also,
where assessment skills are available through drug counselling centres, clinics, schools' psychological
services and so forth, such delegation might be desirable in the interests of avoiding duplication of
services.
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Period of time within which assessment must take place

6.19 Much comment was received during the workshops on the proposas in the Discussion Paper
regarding the stipulated periods of time within which assessment should be effected. The proposaswere
that assessment must take place within 12 hourswhere achild wasin detention in police custody, within
48 hours where a child had been in police custody, but had been released, and within 72 hours where
an dternative to arrest had been used.

6.20 TheLega Services Depatment of the South African Police Service raised concerns about the
fact that the success or fallure of the child justice system hinges to a large extent on the availahility of
probation officers, and that this may prove to be difficult in rurd areas and after normal working hours.
The submission maintained that it was unclear what timelimitswill gpply if aprobation officer cannot be
traced within the proposed 12-hour period. Similar concerns were raised a nearly al the workshops
at which probation officers were present. Some respondents were aso of the view that setting three
different time limits could lead to confusion. It is noted that the proposed amendments to the Probation
Services Act, which will provide for mandatory assessment of arrested children, provide for this- in dl
instances - to be effected within the first 48 hours.*”

6.21 Inthelight of theresponses, the Commission hasreconsidered it proposa s regarding the periods
of time within which assessment should occur. The Commission recommends thet al arrested children
should be assessed as soon as possible, but no later than 48 hours after arrest. This accords with the
proposed amendments to the Probation Services Act, and, in any event, the child will have to be
assessed within that period, asthe prdiminary inquiry must take place before the expiry of the 48 hours.
However, where One-Stop Child Justice Centres'’® are designated, or arrest, reception and referral
services are established in terms of the gpplicable probation legidation, it isenvisaged that most children
will be assessed shortly after arrest, rather than towards the end of the 48-hour period stipulated. The

Commissonfurther recommends that where a child has not beenarrested, and an alternative to arrest

175 Section 4A of the Probation Services Amendment Bill 15A of 1999.

176 See, in thisregard, Chapter 9.
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has been used, the written notice handed to the child should specify the time, date and place for
appearance at assessment. This would not then be linked to any specific period of time & dl, asthe
urgency required by virtue of the fact that achild isin detention would not gpply.

Purposes of and procedures at assessment

6.22 Inview of the support recelved for the proposalsin the Discussion Paper regarding the purposes
and aims of assessment, these proposals have been retained. The objectives include estimating the
probable age of the child if uncertain, establishing whether there are prospectsfor diversion, establishing
whether transfer to achildren’ scourt should be recommended, formulating recommendationsregarding
the release or placement of a child, and establishing what measures, if any, need to be taken in regard
to children below the minimum age of crimind capacity, who are referred for assessment by the police.
In instances of the assessment of a child above the minimum age of ten years, the probation officer will
be required to produce an assessment report, in the prescribed manner, which will be made available

to the prdiminary inquiry magidrate.

6.23 The Commission has bothrefined and elaborated upon the procedures for assessment as spelt
out in the Discussion Paper. Detailed provisons as to who may be present at an assessment are
included, and further provisions as to when an assessment can proceed in the absence of any of these
parties, save the child concerned, were added. The submission of SAPS Legal Servicesthat a police
officid should be allowed to attend assessment, referred to above, has therefore been addressed. A
provisionenabling the probation officer to consult with any person with the view to obtaining information
relevant to the assessment of the child has been included, as have further duties of probation officersin
connection with the assessment function.

Referral and the role of the probation officer

6.24 Referrd iscentrd to the conoept of diverting children away from the crimind justice system.””

1 Diversion is explained more fully in chapter 7.
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It is the culmination of the process of decision-making regarding how children should be channdled in
the system. Discussion Paper 79 recommended that not only should probation officers have the duty to
make recommendations concerning trandfer to the children’s court and diversion, where appropriate,
but aso that they should be given the power to refer cases directly for diversion in certain specified

instances.

6.25 The Provincid Inter-Sectord Committee on Y outh in Conflict with the Law (Gauteng) fully
supported granting limited powers to probation officers to decide to divert certain cases. The Gauteng
Department of Welfare (Sub-directorate on Crime Prevention through Development and Restorative
Justice) echoed this support, as did the Free State Department of Social Welfare. Ms F Cassm of
UNISA wasin favour of agpecidly trained officid working in conjunction with amulti-disciplinary team
to effect diverson, and she expressed overall support for the recommendation that the probation officer
should play akey rolein referring achild for diverson.

6.26 However, other respondents were less supportive of this suggestion. The Director of Public
Prosecutions (DPP) for KwaZulu-Natal expressed concern about the role of the probation officer
regarding diverson decisons. He submitted that “the responsbility conferred on the probation officer
to assess the child, inform him of hislegd rights, interview him and make decisons on what action must
be taken is very onerous and, | believe, flawed.” The DPP pointed out that the authority to prosecute
lieswith the prosecuting authority in terms of both the Congtitution and the Crimina Procedure Act. The
decision to prosecute is based on evidence in the police docket which is ordinarily not available to the
probation officer. Thusthe decison to prosecute or to divert isalega decison and, in the opinion of
the respondent, probation officers are not trained or equipped to take these decisions. The DPP made
the additiond point that the probation officer would be faced withaconflict of interestsif the proposals
in Discussion Paper 79 were to be adopted. On the one hand, the role of the probation officer would
encompassinterviewing, assessing, and caring for the child and, on the other hand, he or shewould have
a0 to assess and weigh the interests of the complainant or victim. The DPP concluded: “1 would guard
againg blurring of roles of the professonas involved. The different disciplines must work together but
as much as the prosecutor will not take over the role of the probation officer, so the probation officer

must not ‘become’ the prosecutor.”



91

6.27 MsSKiloppers(Public Prosecutor, Richmond) expressed smilar concernsregarding the powers
of the probation officer to make decisons regarding diverson. This, she suggested , would  usurp the
prosecutor’ srole asdominuslitis; an additiona factor is that these decisions often require somelega
knowledge. She suggested that the clause be amended to read that the probation officer should consult
with the prosecutor, leaving the find decision to divert (in lieu of prosecution) with the prosecutor.

6.28 Mr S Cdlins (Magidrate, Pietermaritzburg) expressed the view that giving probation officers
the power to make decisionsto divert casesinterferes with the principle that a prosecutor in a crimina
maiter is dominus litis, and as probation officers are not answerable to the Director of Public
Prosecutions, this power cannot be delegated to them. The Deputy DPP of the Western Cape agreed

with this view.

6.29 The Legd Services Department of the South African Police Service, dthough generdly very
supportive of the probation officer playing an increased role in the pre-trial process, aso expressed
concern about the probation officer making decigons about diverson, especidly in view of the lack of
legd training of such persons. In particular, it was averred that probation officers may be unable to
assess Whether or not there is sufficient evidence to proceed with the case, which could result in the
infringement of the child rights. The Department thus concluded that “perhaps the decision to divert
should beleft to the prosecutor. The probation officer may then be required to make arecommendation

to the prosecutor.”

6.30 Inview of thestrong criticism of the possihility of the probation officer having the power to divert
certain petty cases, the Commission has not retained this provision, and recommends consequently that
the probation officer, whilst retaining a pivota role in the pre-trid management of children, should not
have the power to make decisionsto divert children. Probation officerswill assess each child and make

arecommendation regarding diversion.

The role of the prosecutor

6.31 The Commisson hasreviewed the role of the prosecution in the referra process, as set out in
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par 6.9 above. However, although the prosecution’s role as dominus litus has been strengthened in
the envisaged legidation, and athough the prosecutor will be entitled to withdraw charges at any stage
of the proceedings, including after assessment and before gppearance a a prdiminary inquiry, the
Commissionis of the view (supported by responses) that the primary mechanism for referra of children
to diversion options should rest with the preliminary inquiry. The reasons for this are provided fully in
Chapter 8. The provisions in the Discussion Paper regarding the powers of the prosecutor to refer
children to diversion programmes have accordingly been deleted.

Detailed assessment

6.32 Inabriefing sesson with the management team of the Inter-Minigterid Committee on Y oung
People at Risk (IMC), concern was expressed about the fact that what was called “ assessment” inthe
Discussion Paper is a rather superficid screening. A proper in-depth assessment of a child would
necessitate a thorough process of investigation, preferably conducted by a multi-disciplinary team, in
surroundings conducive to the child being relaxed. The assessment referred to in the Discussion Paper
would be done at the court or the police gtation, by a probation officer, in a limited period of time,
probably on average within approximately 30 to 45 minutes. The IMC team were of the view that this
should not be called assessment. In addition, the team recommended that opportunities be provided for
in legidation to alow, in exceptiond circumstances, a case to be remanded at the first gppearance a a
preliminary inquiry, in order that amore thorough assessment could take place, preferably with the child
being assessed in his or her own home or some other community setting, rether than in an inditutiona

environment.

6.33 A smilar comment was received inwriting from the Director of Childline, KwaZulu-Natd. The
Director’ s submission focuses on children charged with sexua offences. Childline offers medium and
longer term programmes for therapeutic intervention for these children, who are generally referred from
crimina courts'”® in the region. She suggested that where admission to a sexud offenders programme

is to be congdered, it should be possible to defer the findisation of the preliminary inquiry until the

178 Both as diversion, and as a condition of suspension of postponement of sentence.
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assessment process is complete. She submitsthat in complex cases, such as one in which one child has
sexudly abused anather child, “thetime period given within which theinquiry must take placeistoo short
for an assessment to be completed in relation to a decison regarding diverson.” However, the
submission acknowledged the inherent dangersin permitting alonger remand for thorough assessmen.
Such an approach may result in lengthy periods spent in detention for such children, and the leaway
granted to postpone a case for detailed assessment may be abused, and become the norm rather than
the exception.

6.34 These concerns have been noted by the Commission. With regard to the use of the word
“assessment”, research has indicated’® that the growing practice in South Africa regarding the
assessment of children has been to usethisword to cover both theinitid or preliminary assessment which
was meant in Discussion Paper 79, as well as to refer to a more complex and complete process of
assessment.  The Commission concedes that, idedlly, assessment is a long term process involving
observation of achild at close quarters by awell-trained multi-disciplinary team. It must be recognised,
however, that thisis very difficult to achieve within available resource congraints. The Commisson has
been at pains not to build compulsory processes into the proposed system which may prove too
unwieldy or costly to be effected. Emphasis has been placed on protection of children from delayswhich
may cause them to remain in custody for longer periods than are necessary. The Commission is
furthermore of the view that dthough some arrested children may need to be the subjects of more in-
depth assessment before sound decisions can be made, there are dlso many cases in which a brief
assessment of the type proposed in the Discussion Paper would suffice. Probation officers will need
training to equip them to digtinguish clearly between children with differing needs in this regard. The
Commissonhas, however, consdered the va uable suggestions that therewill be some children who may
require more detailed assessment, and that provision should be made for such cases. Such casesinclude
those where the child may be a danger to himself or others, where the child has a history of repesat
offending or abbscondment, where the child hasalong history with the welfare authorities, wherethe child
Isusing drugsor dcohol, or where the possible admission of the child to asexud offenders programme,

17 There are anumber of centresin the Western Cape carrying out thistype of initial assessment, and these
centres are called “Assessment Centres’. The word is used repeatedly in the Probation Services
Amendment Bill (note 1, supra) to refer to the procedure contemplated in the Discussion Paper.
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substance abuse programme or other specific intensve trestment programme is being considered.
Limitations have however been included to ensure that this procedure is used only by way of exception,
and these are discussed further in Chapter 8 below. 28 In addition, in view of itswidespread acceptance,
the Commission has retained the word “ assessment” to describe the procedures performed by the
probation officer, as detailed in this Chapter.

CHAPTER 7: DIVERSION
Overview of the proposalsin Discussion Paper 79
Introduction to the concepts of diversion and restorative justice

7.1  Diverson means the referra of prima facie cases away from the crimind courts® with or

without conditions. The conditions can range from a smple caution, or participation in particular

180 See paras 8.39 and 8.40.

181

See further L Muntingh (ed) Perspectives on Diversion NICRO National Office Cape Town: 1995
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programmes, to reparation or regtitution. Diversion affords the child an opportunity to avoid the
gigmatising and brutalisng effects of the crimind justice system, and to avoid the enduring disadvantage
of acrimina record. The child is nevertheless held accountable for his or her actions, as diverson is
predicated upon a requirement that the child should acknowledge responsibility for the offence. In
addition, many of the youth diverson programmes that have been developed teach children about the
impact of their offence upon others, and serve an important preventative purpose insofar asthey impart
vaugble life kills

7.2 Although not specificaly included in any South African legidation, diversonisdready practised
to some extent*#2 in South Africa, through thewithdrawa of chargesby prosecutors, usudly on condition
that the child attends a programme or undertakes community service.!®® The desirability of increasing
access to diverson (especidly for young people) has been well accepted in South African policy
documents,*#* following the requirement of article 40(3)(b) of the United Nations Convention on the
Rights of the Child to promote the establishment of lawsand procedures to provide for measuresfor
deding with children accused of crimeswithout resorting to judicid proceedings. A recent evauation of
diversion programmes'® undertaken by NICRO, in the course of which past candidates were traced
in order to establish whether they had, for a period of a year after concluson of the programme,
refrained from reoffending, reveded that the recidivism rate was only 6%.'%

162 Accordingto L Muntingh of NICRO the organi sation provided diversion for 8 000 children during 1998 and
they hopeto expand thisto 10 000 during the year 2000. Some provincial Departments of Welfareal so offer
diversion services, and are currently expanding the range of available diversion options.

183 A Skelton ‘ Children, young persons and the criminal procedure’ in JA Robinson (ed) TheLaw of Children
and Young Personsin South Africa Durban: Butterworths 1997.

184 See the White Paper for Social Welfare (Department of Welfare, 1994), the National Crime Prevention
Strategy (Government of the republic of South Africa, 1995), the Policy Document on the Transformation
of the Child and Y outh Care System ( Inter-Ministerial Committee on Y oung Peopleat Risk, 1996) and the
National Programme of Action for Children (Department of Health, 1995).

185 The programmes currently offered by NICRO are: the Y outh Empowerment Scheme (Y ES), the Victim
Offender mediation programme (VOM), family group conferencing (FGC), community service orders, and
The Journey programme, for high risk children.

186 See LM Muntingh ‘ Does Diversion Work? November (1999) Article 40 8. This statistic represents, by
international standards, an extremely low recidivism rate.
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7.3  Recent case law has reviewed aspects of juvenile diverson with gpparent gpprova, athough
the decisonin Sv D*®" suggeststhat, under the present legdl regime, young people do not have any legd
right to be consdered for diversion, however gppropriate and beneficid this might be in a particular
ingance. INn S v Z en Vier Ander Sake', the generd guiddine was laid down that before
commencement of atrid the court must, in gppropriate cases, promote the enrolment of the accused in
ajuvenile diverson programme. Specific reference was made to the diversion programmes offered by
NICRO, and the judgment reproducesin full the directive of the Director of Public Prosecutions of the

division regarding the procedures to be followed by prosecutorsin effecting diversion. &

7.4  Redorative justiceisaconcept of justice which proceeds from an understanding that a peaceful
society rests on the balance of rights and respongbilities. When this badanceis upset by the commission
of an offence, the purpose of jugtice is to retore the balance, repair the harm, hea relationships and
encourage the victim and the offender to carry on with their lives. It is an approach which favours
participation of the victim inthe resolution of the conflict.** In thefidd of juvenilejusticeinternationdly,
there has beenatrend towardsincreased use of restorative justice methods. In New Zealand, the youth
justice system centres on a procedure known as the family group conferencein which the child isbrought
face to face with the victim of the crime, and thefamily (or extended family) then makesaplanto make
amends for the crime, often involving redtitution. Part of the plan is often formulating a plan to avoid
future offending. Theinnovative New Zedland model has been the subject of experimentation, in various
forms, in a number of countries®* Restorative justice approaches are suitable for both diverson and

dternative sentencing options.

187 1997 (2) SACR 673 (C).
168 1999 (1) SACR 427 (ECD).
169 At 437c - 438h.

1%0 A Skelton‘ Developing ajuvenilejustice system for South Africa: international instrumentsand restorative
justice’ (1996) Acta Juridica 180. For further information about restorative justice see H Zehr Changing
lenses: a new focus for Criminal Justice 1990, B Galoway and J Hudson Restorative Justice:
I nternational Perspectives Kugler Publication 1996.

1ot See J Consedine Restorative Justice: Healing the effects of crime, New Zealand (1998); see further, J
Hudson, A Morris, GM Maxwell, and B GallowayF amily Group Conferences- Perspectiveson Policy and
Practice Australia: The Federation Press 1996.
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Inclusion of diversion and restorative justice as central features

7.5  InDiscussion paper 79, the Commission proposed thet diversion of child offendersaway from
the crimind justice system (in cases where this would be appropriate) should be a central objective of
the proposed new system.*®> The Commission stressed the importance of police, probation officers,
prosecutors and presiding officerstaking an imaginative and innovative gpproach to diverson. Giventhe
fact that forma diversion programmes, such asthose offered by NICRO, might not be availablein every
area of the country, the responghility would rest on dl respongble officids to examine how existing
resources in the community could be used. It isinteresting to note that in New Zedland, the State does
not always provide programmes for children, but requests the family group conferences'®® to come up
with their own “plans’.*** These activities can be supervised by community members rather than by
professionals. The Commission pointed out that in South Africa, asmilar approach could ensurethat in
rural areas, wherefewer opportunitiesfor referralsto forma diverson programmesexist, the child could
be required to carry out tasks such as carrying water from the river for neighbours, or tending animas.
The utilisation of any existing services, provided by other non-governmental organisations,**® community
structures'®® or by other State Departments,®” where these exist, was aso encouraged.

102 See Discussion paper 79 pages 140 - 164 for afull discussion on diversion. Seefurther AP van der Linden,
GBCM van der Reep, FGA ten Siethoff & AEIJZeijlstra-RijpstraJeugd en Recht Houten: Bohn StafleuVan
Loghum 1994 at 96 whereit is stated that the diversion philosophy has been introduced in several areas
in the Netherlands with great success. See further S Terblanche and J van Vuuren 'Wat gemaak met
kindermisdadigers? (1997) SACJ at 174, 184 where support is expressed for the Juvenile Justice Drafting
Consultancy's 1994 recommendations which are based on diversion.

108 Which are constituted by the family of the child, the victim, a youth justice worker and other concerned
parties.
104 See Chapter 4 of Discussion Paper 79. The plans usually include an apology to the victim, compensation

where applicable, and some type of community service. The community service very often takes theform
of cleaning up the neighbourhood where the child lives (for example painting walls, or picking up litter off

the beach).
105 For example, organi sations with dispute resol ution and mediation programmes.
106 See the proposal s regarding community courts mooted in the Law Commission Discussion Paper 87 on

Community Dispute Resolution Structures.

1o7 For exampl e, substance abuse programmes offered by health departments.
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7.6  Insuggedting tha diverson be formaised in child justice legidation, the Discussion Pgper dso
noted that NICRO had in recent years expanded its diversion programmes (in number, range and
provincid spread), and there were strong indications that government was intending to provide more

diversgon optionsin the future.

7.7 The Commission therefore concluded that it is both redistic and feasible to include diversion as
acentral feature of the proposed legidation. However, the Commission expressed the view that there
would be aneed for some detail in the proposed legidation regarding diversion options, and that matters
such as the duration of diversion orders, the content and different forms of diversion should not be left
entirdy to the discretion of officids working within the systlem. The Commission was mindful of various
risks if diverson was not properly regulated - risks such as the use of diverson options which are
disproportionately severe, which contravene basic human rights, which are harmful or exploitativeto the
children concerned, or which are actudly intended to further the sectora or persond interests of the

diversion provider.1%

Legidative guidance on diversion options in the Discussion Paper

7.8  Howing from the recommendation that probation officers should have a “bank” of possble
diversion options to draw upon,**® a list of possible diversion options, smilar in effect (though more
detailed) to the present section 297 of the Crimina Procedure Act?® were spelt out in Bill A. In addition,
reference was made in Bill A to a number of new orders®* which could be employed to assist in
developing inexpensive diverson plans designed to fit an individud child. Some possibilities that were
detailed were supervison and guidance orders, compulsory school attendance orders, positive peer

association orders and placement under areporting order. These were intended to be inexpensive and

108 Examples of this might include organisations using children to undertake unpaid work which profits the
organisation, and religious groups providing diversion as a means of evangelising or recruiting young
people.

109 The options are listed in Discussion Paper 79 at page 153 para 8.43.

20 Section 297 provides for sentencing alternatives other than imprisonment.

21 The detail and content of these were apparent from the Forms which were attached to Bill A.
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redligtic options in less serious cases, and had as a centra underlying theme the ideathat they would be

of assstance to parents and families.

7.9  The Discusson Paper adso provided a set of minimum standards relating to the content of
diverson options, in order to minimise the risks spelt out in para 7.7 above. For example, it was
proposed that corpord punishment and public humiliation may not be eements of diverson, and thet
diverson programmes must not interfere with a child's schooling. These (and other) principles were
premised on the idea that innovative diverson options may be developed a aloca leve for individua
children where organised or forma services are not available or are not appropriate in a particular

instance, but that guidance on what diverson seeks to achieve should be provided for in legidation.

7.10 Inorder for diverson to be an effective and redigtic dterndtive, the Commisson congdered it
essential that there should be conseguencesfor non-compliance with diversion conditions. It was stated
that these consequences should be clearly explained to the child and hisor her parent or guardian by the
person who makes the decision to divert. In cases of failure or non-compliance, it was recommended
that the child should be arrested and should gppear at apreliminary inquiry where theinquiry magistrate
should inquire into the reasons for the fallure. If the falure was due to a misunderstanding or to
circumstances beyond the control of the child or his or her family, the child should be given an
opportunity to complete the diversion, with the necessary support. The conditions or content of the
diversion plan could then be dtered. But, in Stuationswhere the failure was dueto lack of co-operation

or negligence on the part of the child, the crimina charge might be reinstated.

7.11 The Commission recommended that probation services should keep arecord of each diverson

decision made, and that such information should be kept on the child' s file.2%

Levels of diversion

22 With theintroduction of theintegrated criminal justiceinformation systemthisinformationwill inthefuture
be computerised. However, until such time as this becomes possible, alternative methods of record
keeping should be used.
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7.12 Diversgon options can be imposed at different levels of severity - for example, there is a
distinction between, on the one hand, an apology or a caution, and on the other, referrd to an intensve

trestment programme of medium-term duration. The Discussion Paper attempted to provide guidance
to those choosing an appropriate dternative to prosecution. This was effected by incorporating in Bill

A four diginct “levels’ of intengty, dthough the Bill referred to these levels as “diversion in the firgt
ingtanceincludes...., diverson in the second ingtanceincludes ...” and so forth. The main aim of thiswas
to ensure some degree of proportiondity, so that afirst offender for a petty offence does not attract a

disproportionately severe set of conditions and obligations as adiversion.

Cases qualifying for diversion

7.13 The Discussion Paper raised the question asto whether the diversion of certain cases should be
made compulsory, and whether certain (possibly more serious) cases should be excluded from
congderation for diverson. An aternative gpproach would be to leave this in the discretion of those
meking diverdon decisons. The Commission concluded, after some discussion and comparative andysis,
that thelatter approach should be supported, rather than the approach which excludesthe consideration
of diversion atogether in some instances?®® This was further supported by policy initiativesin the fidd
of thetransformation of the child and youth care system,?** and public responses which provided support
for an individudised gpproach to each child who isin conflict with the law.

Constraints regarding diversion of younger children
7.14 The Commission recommended that dl children should be entitled to benefit from diverson

options, and that legidation should makeit clear that youthfulnessis not abarrier to referrd. However,
in accordance with the ILO Minimum Age Convention pertaining to child labour, it was proposed that

3 Seetheresults of the IM CReport of the Durban Pilot Assessment, Reception and Referral Centre (Report
on the Pilot Project, IMC, 1998) where respondents, including social workers and prosecutors, were asked
whether there were offences categories for which they would not allow diversion. The preponderance of
opinion from both groups wasthat, in practice, diversion decisions rest on the circumstances of the case,
rather than on any classification of the charge.

04 The IMC policy documents and process are relevant here.
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children under the age of thirteen years should not be required or permitted to perform community

sarvice or other work?® as an dement of diverson.

Evaluation of comment and recommendations

Inclusion of diversion and restorative justice as central features

7.15 The proposed inclusion of aspecific and detailed legidative framework for diversonwaswidey
acclaimed by respondents and participants at workshops. In particular, submissions welcomed the
proper regulation of diverson by law. NICRO wholeheartedly supported the increased emphasisplaced
on diverson in the child justice system, as was evident from the proposed legidation. The written
submission pointed out that internal research and evauations have shown that diverson is an effective
and efficient way of dedling with young offenders, a recent study having found that only 6.5% of
participants in NICRO diverson programmes re-offended in the first 12 months after attending a

programme.

7.16 Ms S Kloppers ( Public Prosecutor, Richmond), also supported the various diversionary
Strategies, attempting to keep the child out of the crimind justice systemn, aiming to makethe child accept
regpongbility for hisor her own actions, and including thevictim asardevant role- player. MsF Cassm
of UNISA was dso in favour of diverting child offenders away from the lega system. She was of the
view that diversion should ideally be used for less serious offences, and that, as a consequence,
diversons could safely be community-based. She continued to say that a variety of community-based
programmes such as treatment, counseling, education, recreationd activities and those which impart
useful job skills could be used to divert children from crimind activities. She adso supported the setting
out of consequences for non-compliance with diverson conditions, as this would, in her view, make

children accountable for attendance or compliance with conditions, and they will not consider diversion

5 The present position isthat community service ordersimposed asapre-trial diversion may not beimposed
upon children below the age of 15. Thisisin accordance with the provisions of sections 297 of the Criminal
Procedure Act, which limits community service orders imposed as an alternative sentence to persons 15
years and older. The selection of the age of 15 isin all probability linked to the minimum age at which
children may work.
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asa"“soft” option.

7.17 ThelnkathaFreedom Party strongly supported “the stated aim of providingindividua responses
to offenceswhilst holding the child accountable.” The |FP submitted further that practical problems may
arise, and, in order to ensure success of the system, diversion should be closely monitored by the
proposed Office for Child Justice and the proposed National Committee for Child Justice. Successes
and failures should be reported to the Parliamentary Portfolio Committees on Justice and Welfare, inthe
opinion of the IFP, so that systems can be improved where necessary.

7.18 Inthe light of the responses to the Discussion Peper, the positive comments arisng from the
workshopsthat were held,® and the approval of diversion evident in recent caselaw,?*” the Commission
recommends that diverson and restorative justice should be centrd feetures of the new Child Justice
systemand that legidative provisions should strive to ensurethat opportunitiesto benefit from diverson
and restorative justice processes are given a large degree of scope in the legidation. However, the
Commisson stresses that there should be an innovative and imaginative gpproach to diversion, with
prosecutors, magistrates and probation officers playing a cregtive role in the development of individua
diversonplans, in addition to the norma range of diversion options currently offered by NICRO andin
some aress by the provinciad Departments of Welfare.

Legidative guidance on diversion options in the Discussion Paper
7.19 TheFree State Department of Social Welfare stated that the purposes of diversion, as<tipulated

in Bill A, were progressve and in the best interests of the child. The fact that this Bill required diverson

to be sought as a firgt resort in certain circumstances was fully supported as it provided maximum

206 A consultative workshop dedicated to Diversion was held by the Commission, with NICRO practitioners
from all the provinces, as well as some other diversion service providers, attending.

207 Recent caselaw supporting the centrality of diversion regarding children accused of crimesisreferred to
in 7.3 above. In most regions, the DPP’ s have issued guidelines on prosecutorial policy for diversion. In
the constitutional court decision that resulted in the abolition of juvenile whipping as a sentence, Sv
Williams 1995 (7) BCLR 861 (CC), reference is made to the need to ensure the continued development of
innovative alternatives for children accused of offences, albeit in the area of alternative sentencing.
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protectionto the child, intheir view. The Department continued: “ The chapter on diversion aso requires
and facilitatestheimportance of teamwork within the child justice system between the key role-players.”
Mr S Collins described as a“ useful innovation” the fact that the obligation to comply with a diverson
order will arise by operationof thelaw (ex lege). At present the obligation is created by agreement (ex
contractu), effectively redtricting diversion to those children who are asssted by their guardians.

7.20 NICRO supported the view that diverson options should be set out in the legidation, and the
organisation provided detailed comments, both by way of written submisson, and during a dedicated
workshop on the diverson provisons contained in the Discussion Peaper, dl of which have been
congdered in full by the Commisson. The Free State Department of Welfare and Population
Development was of the view that the listed options and, in particular, theincluson of innovative orders
such as compulsory school attendance and positive peer association, dlowed for much credtivity inthe
formulation and application of diverson options. This would set the tone for degling with children in an
gppropriate and accountable manner, and the orders could be particularly useful for rurd areas where

forma resources are not dways readily available.

7.21 Inthe NICRO report on the consultation with children, the children consulted showed much
support for the orders referred to in the list of diversion options. When asked to give an indication asto
whether they felt the orders would be useful, the following responses were received: with regard to
supervisonand guidance orders, 86% of the participantsfelt that thiswould have apositive influence on
achild accused of offending, and suggested that the order should be administered by a school teacher,
probation officer, psychologist, community member, social worker or a parent. With regard to the
proposed reporting order, 96% felt that thiswould be aussful tool. The mgority suggested reporting to
a police gation twice aweek. The vast mgority of the children interviewed, 94.8%, supported the
compulsory school attendance order, expressing theview that if achild isat school, he or sheiskept out
of trouble, and that children can gain knowledge from schoal that could prevent them from re-offending.
Support was aso expressed by the mgority of children for the family time order. The positive peer
association order met with a mixed response from the children. Just more than half, 58.4%, responded
positively, based on the view that “bad friends are often the reason children get into trouble” and “good

influenceswill teach people not to commit crime.” Of those remaining, 44.8 fdlt that the order was abad
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idea because “one cannot choose someone else's friends” as well as the fact that the order would be
difficult to control and would only have a short-term impact. Theidea of agood behaviour order, which
includes the setting of tasks and duties to be undertaken at home, received support from 95% of the
children. Similarly, 95% supported the order that contained a prohibition from visiting aspecified place,
because, they said, some places provide easy accessto drugs and alcohol. They were of the view that

being compelled to stay away from these places could keep one out of trouble and away from gangs.

7.22  The Commission therefore recommendsthe retention of provisionsin thelegidation dealing with
the purposes of diverson, as they send a clear signal regarding the main ams of diverson to those
providing services for children, as well as those developing individua responses for diversonary
purposes. Having consgdered the principles proposed regarding the selection of cases, the Commission
has decided that these principles are aready applicable to al children covered by the proposed
legidation, being enshrined in the Condtitution or esewhere in Bill B, and they have therefore been
deleted.

7.23  Asno adverse comment on thiswas received, it is proposed that the set of minimum standards
relating to diverson should be retained, with some wording changes to reflect suggestions made during
the consultation phase. It isworthy of mention again that diversion can only be considered where achild
acceptsresponghility for an offence, and that provisonsto ensure protection of the child’ sright to deny
liability and ingst on atria have been dearly spdt out in Bill B.

7.24  Further to this, minimum standards for diverson are deemed necessary to prevent harmful
practices, abuse and exploitatior’® of children through a seemingly innocent and beneficia process.
These standards are, however, not unduly regtrictive, as the overarching am of induding diverson in
legidation is to promote flexibility and scope for innovation. The Commisson has however noted

concerns about the possibility of diverson being used as a vehicle for promoting persond or sectora

28 Thus, Bill B provides that children may not be required to pay for admission to adiversion.



105

interests,2*® which, athough not necessarily hazardousto children, would neverthelessbe undesirable and
lead to diverson asawhole being discredited. Thishasresulted in further proposals of the Commisson.
In summary, Bill B provides that where any diverson option with a predetermined content and
duration*? is offered to groups of children, whether this sarviceis offered by agovernment department
or a non-governmental organisation, such optior** must be registered in terms of regulations to the
legidation. Thiswill dlow exploitative or harmful diverson optionsto bede-registered, and their further
use stopped, should the need eventuate. A further benefit of registration is that the proposed National
Office for Child Justice, which will oversee regigtration, will be gpprised of al formd diverson
programmes being devel oped, and the Office will then be an a pogition to determine whether some can
be made morewiddy available through replication. However, the Commissonisof the opinion that the
requirement of regidration for forma diverson programmes will not impede the development of

individua diverson planstailored to individua children in (for example) rura aress.

7.25 Howingfrom the overwhelmingly positive reponseto (especidly) the proposed new ordersthat
will ultimately form part of the regulations to the legidation,?'? the Commission has largely retained the
detall on diversion options in Bill B. In order to assst court personnel and probation officers with
inexpendve diverson planswhich aredesigned tofit anindividud child, referencestotheordersreferred
to above have beenincluded in Bill B, dthough it ismade clear that the ambit and content of such orders

will be prescribed in regulations

Decisions on referral for diversion prior to the preliminary inquiry

29 Seethediscussioninpara7.7 above. Vigilante groups, religious sects, and modern-day Faginswho target

groups of children under the guise of providing awelfare service, are amongst those contemplated here.

210 In other words, what is commonly understood in the welfare sector as a programme.

aL The Bill does not use the word “ programme”, asthis concept isarather nebulous onefor the purposes of
formulating an intelligible definition. A tailor-made course designed for only one child can be termed a
programme, for example. Therefore, the Bill uses the terminology diversion options, and requires some of
these to be registered.

a2 Attached to Bill A as Forms, to enable respondents to have proper insight into their proposed content.

a8 Definitions of the envisaged orders have been included in clause 52(6) of Bill B. Standard forms are
intended for each of these orders, which can befilled in with specific detailsfor each individual child. See,
in this regard, the Forms attached to Discussion paper 79.
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7.26 As has been explained in the chapter on assessment and referrd, the proposed power of a
probation officer to divert mattersof hisor her own accord which was recommended by the Commission
in the Discussion Paper, has been abandoned owing to compelling arguments againg this raised during
the consultation phase. A consequence of the remova of the powers of the probation officer to divert
before the preiminary inquiry, is tha the emphasis on diverson (in the sense of how referrd to
programmes or other options should occur) has shifted to the preliminary inquiry stage of the proposed
procedure.?* The Commission therefore recommends that diversion decisions should only be effected

at the preliminary inquiry, for reasonsthat are Spelt out in the next paragraph.

7.27 Leaving the decison to divert to the preliminary inquiry stage not only enables a round- table
discussion involving the probation officer, police, prosecutor and child to take place, but avoids the
potentidly undesirable Stuation that diversion plansare formulated, or diversion decisions are taken, by
one role-player without reference to any other person or to an assessment recommendation.?®® Also,
granting the power to refer amatter for diverson to the preiminary inquiry will ensurejudicid awvareness
of dl available options, thereby increasing thelong-term effectiveness of the proposed inquiry procedure.
The fact that diverson is an order granted by a magistrate may increase the potentia impact upon the
child concerned, and induce agrester degree of compliancewith diversion conditions. Findly, theinquiry
meagistrate will be placed in apostion to ensure that key principles, such as proportiondity of diverson
inrelation to the alleged infraction, are adhered to in the referra process. Thus, dthough the prosecutor
retains the power to withdraw matters prior to the holding of a preiminary inquiry, and indeed can
indicate an intention to prosecute during the preliminary inquiry itsdf, if such prosecutor agrees to
diverson, the referrd, and development of the details of the diverson plan, will be undertaken by the
inquiry magidrate.

Levels of diversion

24 The preliminary inquiry as a mechanism for making more effective decisions on diversion received
widespread support. See Chapter 8 in thisregard.

a5 For instance, it has been alleged that in 1998, a prosecutor (misunderstanding the purpose and aims of
diversion), was regularly “diverting” childrenby insisting that their parents“delegate” the parental power
of physical chastisement to the court orderly. The diversion then consisted of corporal punishmentinthe
court cells!
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7.28 There was generd acceptance of the idea that there should be different levels of diverson, as
proposed in the Discussion Paper, and that these should be reflected in the proposed legidation. The
AFReC report concluded that specifying levelsof diversion hasimportant benefitsfor future planning and
implementation of the legidation, as exact costs can be attached to options at each level, with level one
diversions being considerably less costly than those at ahigher level .21® But the Law Society of the Cape
of Good Hope responded that the referencesin Bill A to “diverson in the firgt ingance’, “diverson in
the second instance’, “diversion in the third instance” and so forth needed to be clarified in order to
convey the intended meaning.?’ It was aso discovered in workshops that this terminology caused
confusion, with some participants understanding that diversions listed under the “first instance” should
be gpplied tofirgt offenders, thosein the“ second instance”’ to be gpplied to children who have committed
a second offence and so on. The Commission’s intention was that the levels should dl be available for
congderation in relaion to any child, and that the selection of a specific option would depend on the
particular child, his or her circumstances and the nature of the offence. The ideawas merdly to suggest
that arange of possihilitiesis available, and that the chosen diversion plan should be proportionate?® to

the circumstances of the offence and the child concerned.

7.29 Inaddition, participants at the workshops voiced the concern that the four levels, as set out in
Bill A, were overly detailed and unnecessarily complicated. And, given the fact that dl diverson
decisons will (as a consequence of the recommendations in para 7.27 above) be undertaken at the
preliminary inquiry, it becomes gpparent that thefourth level of diversion, which according to Bill A could
only be effected by an inquiry magidtrate, is now unnecessary.

7.30 Inorder to clarify both the terminology and content of the listed options, the Commission has
reduced the number of levelsto three, and grouped the options to reflect clearly short-term diverson

orders, medium-term diversons, and far more intensive possibilities. In addition, the Commisson

216 Thisis because of differencesin the duration of orders at each level.

2 The Legal Services Department of the SAPS also criticised this terminology as being confusing.

28 Thuslevel 1included the least onerous diversion options, and level 4 the most onerous ones.
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recommends that thewords*“|level one diverson” rather than “diverson in thefirst inslance” be used, as
the word “level” gppeared during the consultations on the Discusson Paper to have a clear, common-
sense meaning which everyone understood. Findly, Bill B now includes a clause explaining the purpose

of the levels explicitly,?°® so that no misunderstanding can arise.

7.31 The Commission had raised questions in the Discussion Paper about the content of level four
diversons which, for thefirst time, dlowed for resdentiad programmes and lengthy training programmes
as diverson options. Thiswasintended to provide for the most serious casesinvolving children over 14
years of age, where diverson is nevertheess desirable. The Commission had aso proposed this more
intensve diversion possibility because courts have been known to see diverson as a“ soft option”, and
have therefore been reluctant to divert cases of amore serious nature, even where the circumstances of
the accused have indicated that diverson would be a suitable option. The am of the Commission in
proposing some “tough” diversion optionswasthusto provide for the possibility of diversoninawider
range of cases. However, the Commission was concerned about such severe sanctions being levied as
diverson options and consequently invited respondents to comment. There was overwhel ming support
for the idea of these “tougher” options, and some service deliverers are aready working on the
development of suitable programmes.??® Nevertheless, the Commission has retained some limitations,
including the rediriction that they may only be applied in respect of children of 14 years or older. The

levd four diversons are now referred to as leve three diversonsin Bill B.

Cases qualifying for diversion

7.32 The Commission received support for the proposal in the Discussion Paper that no offences
should be ligted for which diverson is either mandatory, on the one hand, or excluded dtogether onthe
other. Rather, it was argued that the decision on whether to divert should beleft with the persons present
at the priminary inquiry, who will befully ableto consider dl the facts and merits of the particular case.
The proposdsin Bill A inthisregard are therefore retained in Bill B.

a9 Clause 52(2).

20 Report on workshop on diversion and alternative sentencing with NICRO.
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Constraints regarding diversion of younger children

7.33  Inthe NICRO report on the child participation process, dightly more than 20% of the children
consulted responded that the gppropriate minimum age at which children should be able to bealowed
to perform community service should be 12 years, a Smilar percentage thought that 14 years was
appropriate, 16% thought that 15 was gppropriate and 18% thought that 16 was appropriate. With
regard to the same issue, the NICRO written submisson recommended that the minimum age for
community service bebrought inlinewith the Basic Conditions of Employment Act 75 of 1997, and that

it be set a 15 years of age. No further comments on this matter were received.

7.34 The Commission has fully considered this suggestion, but has decided thet, in the interests of
making as wide arange of diverson options available to as many children as possible, there should be
no lower age limit to community service, athough care must be taken to ensurethat the tasks set for a
child to perform are proportionate to that child's age, and both the physica and emotional maturity of
the child. Community service for childrenisnot labour in any norma sense - rether, it should be seen as
gmilar to the performance of chores, which most people would agree are suitable (and possibly
desirable) for children below the age of 15 years. Further reasonsinclude the fact that the principles set
out in Bill B are designed to prevent any exploitation of children, as well as the fact that there will be
judicia control over the content and duration of community service when it is used for diverson.

Family group conferences

7.35 The purposes and procedures of family group conferences were broadly sketched in the
DiscussionPaper, but finer details concerning (for example) who should bear respongbility for convening
these conferences, and within which period of time, were not spelt out. No specific comment was
received on thisissue, save for the generd response that the introduction of family group conferences as

arestorative justice procedure in South Africawas to be welcomed, and that theinclusion of thisoption
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in legidation would promote the replication of existing projects’ using this form of dispute resolution.
However, the Commisson isof the view that detailed provisonsto facilitate the holding of family group
conferences do need to be included in legidation, in order to ensure that there is clarity about the
procedure. Also, since the family group conference is essentialy an extra-judicia procedure, the
Commission deemsit necessary to include provisions whichensure protection of the child’ sprocedura
rightsduring the process. Thus, more detailed provisions®? on the convening of family group conference
gopear in Bill B, and smilar condderations have led to the drafting of provisions concerning referrdsto
other restorativejustice processes, such asvictim-offender mediation. However, efforts have been made
to retain some flavour of the informdity and flexibility which are the hdlmark of these procedures, and
the legidation confers the right to regulate exactly how the family group conferenceisto proceed upon
the participants themsaves.

CHAPTER 8: PRELIMINARY INQUIRY

Overview of the proposalsin Discussion Paper 79

81 Theideaof aprdiminary inquiry was not specificaly raised in the Issue Pgper and hence no

comment onthisissue was received. The Director of Public Prosecutions, Grahamstown, did however

21 See Report on the Pilot Projects (IMC, Department of Welfare and Population Development, 1998).

2 This are based to some extent ontherelevant provisionsinthe New Zealand Children, Y oung Personsand
their Families Act, 1989. It has been raised, in relation to the use of theterm family group conferences, that
a more appropriate term for this process in South Africa should be sought. The New Zealand model is
premised on aparticular Maori conception of community and family, with thelegislation referring explicitly
to Maori terminology for clans, relativesand family. Thusfamily group conferencesin South Africacannot
carry the same connotation, and it has been suggested that arestorative justice conference would better
describe the process practised here. However, because “family group conference” is aterm well-known
and understood amongst persons working with child justiceissues, the Commission hasdecided to retain
the term “family group conference” in this Report.
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suggest that the proposed legidation should provide for apre-charge procedure (in camera and notin
a courtroom) where an ord summary of the available evidence and dl other rdevant information could
be placed before the magistrate by the prosecutor. The magistrate should then makearuling asto where
the case should be channelled. The Nationa Council of Women of South Africa aso proposed that
juvenile court hearings should take theform of aninquiry and not atria. Submissonswerereceived from
NGOs2 in the child justice fidld advocating a more inquisitoria®®* system where children are accused
of offences??® The Commission wasinfluenced by thefact that the present adversarial system offersvery
little protection to children who gppear without legd representation, and that aninquisitoria system could
provide opportunities for children and their families to get more directly involved in the legd process.

8.2  The Commisson'sgpproachin developingamodd for the preiminary inquiry wasaso influenced
by theinforma yet gpparently successful youth justice sysems prevailing in New Zedland and Scotland,
as detailed in Chapter 4 of the Discussion Paper. However, the Commission was of the view that

providing for completely new structures may prove to be too expengve and

therefore unredigtic. Therefore, the modd proposed entails adapting existing infrastructure and human

resources.

8.3 A further congderation was that there was a need to include in legidation provisons that will
guarantee the gpplication of internationa and human rights principles to the maximum extent.??

23 Non-governmental organi sationshave since 1993 called for amoreinquisitorial system for children accused
of offences. See, for example, Report of the I nternational Seminar on Children in Troublewith theLaw
Community Law Centre (1993) and Law Practice and Policy: South African Juvenile Justice Today
Community Law Centre (1995).

24 Similar to the inquisitorial procedure that prevailsin the present children’s court inquiries. Several other
investigations of the South African Law Commission are investigating the introduction of inquisitorial
procedures in South Africa. See, for example, Committee Papers 808 and 809 (November1999) prepared by
Prof N Steytler and Judge R Nugent respectively for the attention of the Project Committee on the
Simplification of Criminal Procedure (Project 73).

225 See Discussion Paper 79 at 166.

226 See for example article 40(4) of the Convention on the Rights of the Child.
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Expansion of the use of diverson in the new child justice system would not occur as a result of
assessment by probation officersaone. The Commission thus recommended afurther procedure prior
to the child' s gppearance in court, one key purpose of whichwould beto ensure that diversonis used
as often asis appropriate and possible. A further god would beto ensure that the detention of children
isused only as ameasure of last resort, and then for the shortest possible period of time.

8.4  IntheDiscussion Paper, the Commission set out in detall the manner in which it recommended
that the proposed preliminary inquiry be developed.?’

Objectives of the preliminary inquiry

8.5  Themanobjectivesof theprdiminary inquiry wereidentified in the Discussion Paper as follows
firgly, the inquiry would establish whether an assessment of the child has been effected by a probation
officer, and if not, whether compelling reasonsexist why this can be dispensed with. If socia background
or assessment reports have not been obtained, but are neverthelessrequired in order to assist theinquiry
magistrate, they can be ordered at that stage.?®

8.6  Secondly, theinquiry would ascertain, on the basis of the recommendations of the probation

officer, whether the matter could be diverted. The inquiry would take account of the views of the child
and family, probation officer (if areport has been deemed necessary), the prosecutor and any other
relevant person. The preliminary inquiry would serve asaclearly identified point at which afina decison
can be made as to whether diverson is possible, or whether the matter should be set down for pleaand
trid.

227 See Discussion Paper 79 at 165 - 182.

228 There may be numerous reasons why a child inadvertently does not get to be assessed by a probation
officer; theIMCReport of the Durban Pilot Assessment, Reception and Referral Centrenoted instances
where the police simply took the child directly to court, without first taking the child to the assessment
officer. Other reasons may relateto the non-availability of probation servicesat that time, especially where
social workersin aregion serve more than one court centre, on acircuit basis.
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8.7  Inthe Discussion Paper, the Commission proposed an inquiry that would be chaired by a
megidrate, as magidrates dready fulfil an inquistoria rolein the present procedure in the noting of the
plea.??® The Commission was of theview that thisrolein apreliminary hearing before the case proceeds
to court would be one that magistrates would find familiar. Also, magistrates with specidisation in
children’ sissues have become a possibility with the impending advent of the Family Court, as dedicated
traninginrelaionto child and family law will beavailablefor justice personnd who intend to further their

carears in these courts.

8.8 A third function of the preliminary inquiry would be to determine, if the matter is not to be
converted to a Children’s Court inquiry or otherwise diverted, whether the child can be released (either
in the care of a parent or guardian or suitable other person), with or without conditions, or whether
resdentia placement is required in the pre-trid phase. The function of determining bail, release or
remand in a place of safety or other resdentid facility, such as secure care, is dready one that falsto
the presiding officer to decide. There would gppear to be good reasons for introducing an inquisitorid
approachtothiscritical phaseof the proceedings, asit would enable the presiding officer to be gppraised
of abroad range of background information about the child and the case, which will improve decision-
making regarding the most gppropriate placement.? In addition, it

has been highlighted previoudy that bal hearings have asui generisnature, and recent legidation has
confirmed and extended the inquisitoria character of these proceedings.®! The function of the inquiry
magidtrate in regard to aspects of the preliminary inquiry, namely the decision on release, placement or

229 Sections 112 and 115 of the Crimina Procedure Act 51 of 1977.

230 Section 29 (as amended) of the Correctional Services Act made provision for the hearing of oral evidence
prior to a decision to detain a child in prison under the 1996 legislation. The intention of this innovation
was to provide the basis for an individualised inquiry for each child as to why detention in prison would
be required, and to place a burden of adducing evidence to support that contention on the State; in the
usual adversarial systemin South Africa at present, it is frequently encountered that opposition of the
prosecution to release on bail or on warning is not effectively opposed by an accused person, resulting
in unnecessary custodial detention in the pre-trial phase. (See R Paschke Report on the Mitchell’ s Plain
Pre-Trial Services Project Bureau for Justice Assistance 1997.) In moving towards fulfilment of the
principle of detention in the pre-trial phase as matter of last resort, the Commissionintendsto ensurethat
the burden of showing the necessity of pre-trial incarceration lies with the state.

231 See M Chaskalson et al Constitutional Law of South Africa Cape Town: Juta 1996 at 5B-44.
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detention, will therefore be entirely familiar.

8.9  Thefind objective of the preliminary inquiry identified in the Discusson Peper wasto assessthe
aufficiency of evidence to support a prosecution. At present, the police can decide not to open adocket
after acharge hasbeen laid if they are of the opinion that thereisinsufficient evidenceto sustain acharge,
which indicates thet there is an interim period during which further investigations can take place before
an arrested person is formaly charged. Bill A provided that the child is deemed not to be formaly
“charged” until assessment has taken place, and until the preliminary inquiry has been conducted. The
preliminary inquiry would serve the additiona purpose of checking that there is a minimum sufficiency
of evidence to sustain a prosecution.?*? The Discussion Paper argued that since the purpose of the
prdiminary inquiry wasto create afurther pre-tria mechanismto avoid the necessity of casesproceeding
to trid, it seemed important to alow the inquiry magistrate some powersto inquire into the adequacy of
the State' s case to ensure that the child is not taken unnecessarily through the crimina process. The
Commission envisaged, therefore, that the child would only be charged formdly after the possibility of
diversion has been explored by theinquiry magistrate, and the inquiry magidrate is additiondly satisfied
thet there is a sufficient basis for the continuation of the case.

8.10 The Discussion Paper contained an in-depth discussion of the manner in which the inquiry
meagidrate could ascertain the sufficiency of evidence. In addition, the powers of the inquiry magistrate
in the event of the evidence being too pdtry, were considered.?®® The Commission reviewed two
possible methodsin which the magistrate could make this assessment on the sufficiency of evidence: the
magistrate could be alowed access to the police docket or, dternatively, the magisirate could rely on
ex parte submissions from the prosecution. The Commission recommended that the magistrate should
not be handed the docket, but should request the prosecutor, the investigating officer or any other

232 The statistics from the Durban A ssessment, Reception and Referral pilot project show that in 43% of the
completed cases in the sample, the outcome was awithdrawal of charges. It was not clear from available
information what the reasons were for this; “positive” withdrawals (ie for the purposes of diversion) were
not able to be differentiated from “negative” withdrawals (eg poor police investigation, insufficiency of
evidence etc). However many children spent considerable periods in detention, only to have the case
ultimately withdrawn.

233 See Discussion Paper 79 at 188.
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relevant person to provide areport concerning the sufficiency of evidenceto sustain aprosecution. If the
meagigtrate found thisinformation to beinsufficient, he or she could closethe preliminary inquiry and order
that the child, if in detention, be released.

Procedure of the preliminary inquiry

8.11 The Discusson Paper contained detailed recommendations on the exact manner in which the
preliminary inquiry should beheld?* Theinquiry should be convened in chambers, in an office or other
suitable room, but not in acourt.>** The moreinforma and inclusive nature of theinquisitorial procedure
suggested that dl the information concerning the child (from the assessment report), the nature of the
case, and the views of the family and possibly, the victim (through the participation of the prosecutor or
arresting officer) would be available to the inquiry. Those present at the inquiry would include the child,
a family member or another suitable adult prepared to take responsihbility for the child, the prosecutor
and the child's legd representative. The probation officer would also be present to explain the
assessment report if necessary, and to defend recommendations in that report. The arresting or
investigating officer could aso attend the inquiry, should such officer’s presence be required.

8.12 It was envisaged that, initidly, the inquiry should ascertain whether an assessment has been
effected, and if not, whether this can be digpensed with in the best interests of the child. If the assessment
isdtill required, the magistrate would instruct the prosecutor to arrange for thisto be doneimmediately. >

8.12  With an assessment report available, theinquiry magistrate would proceed to establish whether
the case can be diverted, and after considering the views of the probation officer, aswdll asinterviewing
the child and the family, would make a decison whether or not diverson is a possible option. If the
magigtrate was of the opinion that diverson was desrable, diverson could then be effected by him or

her.

234 See Discussion Paper 79 at 176 - 192.
235 Cf section 8(1) of the Child Care Act 74 of 1983.

236 In instances where the probation officer is not present, another person needs to take responsibility.
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8.13 The Discussion Paper proposed that the inquiry could be postponed for alimited period for the
purposes of obtaining further information which might assst the court in deciding whether or not to divert.
Suchinformation might include the views of the victim. However, dthough the victim's opinions could be
obtained, the victim’s permission to divert, or willingness to participate in victim-offender mediation or

in afamily group conference, would not be regarded as a prerequisite for diversion.

8.14 It was proposed that if diversion is not possible or appropriate and the matter isto proceed to
trid in the proposed child justice court, written reasons for referring the matter to that court would need
to berecorded. Further, it was proposed that whereit is established at the outset of the proceedingsthat
diversgon cannot take place because the child does not acknowledge responsbility for the offence, and
intends to plead not guilty, the inquiry magistrate would not investigete the possibility of diversion, in
deference to the presumption of innocence. Rather, theinquiry magistrate would request the prosecutor
to set the matter on the court roll as soon as possible, and determine only the release or placement of

the child pending first appearancein court.

8.15 Inmaking thedecison about possiblediverson, it wasrecommended that theinquiry magistrate
should have regard to forma and informal diverson posshilities, as wdl as to the different levels of
avalable options. Theinquiry magistrate would have an important role to play in ensuring the innovative
development of diversiondternatives which are gppropriate for loca conditions, and would not Smply
be tasked with sdecting from a predetermined list of forma programmes. Where no forma diverson
options were availablein the digtrict, the magisirate would have to reach out to community organisations
and other structures in an attempt to maximise diverson opportunities. Provisons to this effect were

induded in Bill A.

Diverse aspects of the preliminary inquiry

8.16  TheDiscusson Paper o dedlt with other diverse aspects of the preliminary inquiry, which are

summarised here. It was recommended that previous convictions and previous diversions could
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be introduced during the inquiry in order to ensure that diverson decisons are taken with the fullest
possible knowledge about a child's background. Asto the question whether adult co-accused should
appear together with children accused of the same offences at the preliminary inquiry, the Commission
took account of the posshility that the presence of the adult co-accused might enable the inquiry
magidrate to explore the child's role in the offending in full. For ingtance, the child may be under the
influence of adults, and may therefore bein need of care and supervison. The Commission concluded,
however, that the surrounding facts could equaly be established without the presence of adult co-
accused. Therefore it was proposed that such co-accused should not be in attendance at theinquiry, as
this could divert atention from the child accused, and the appearance of adults could lead to an
unwarranted burden upon the child justice system.

8.17  Inthe Discusson Paper it was recommended that theinquiry should be held as soon aspossible,
and no later than 48 hours after the arrest of achild.?” This accords with the present congtitutiond rule
regarding appearance in court after arrest within 48 hours.?® The Condtitution, in section 166, alows
for “any other court established or recognised in terms of an Act of Parliament, including any court of
a status smilar to ether the High courts or the Magistrates courts’. %% In the Discussion Paper, the
question whether gppearance before the preliminary inquiry congtitutes appearance before a court for
the purposes of section 35(1)(d) of the Congtitution was raised. In order to ensure congtitutional
compliance, the Commission proposed that the legidation should define the proposed child justice court
gructure as (a) the preliminary inquiry before ajudicid officer and (b) the adversarid trid itsdf.

8.18  The Discusson Paper further recommended that, in addition to the criterion established by the

237 It should be possible to convene an inquiry within 48 hours even in remote areas of the country. In order
to ensure that assessment takes place timeously, it may be necessary to rely on the services of regionally
based social workers, or even, if necessary, qualified personnel onanad hoc basis (such as social workers
attached to church organisations or child welfare organisations).

238 If the child was not arrested because an alternative method to ensure attendance at assessment had been
used, the preliminary inquiry should be held within 72 hours of the alternative method being employed.

239 The Children’s Court, established in terms of the Child Care Act 74 of 1983, might be seen asproviding an
analogy to the proposal here, asthe Children’s Court isrecognised as an established court, and moreover
follows an inquisitorial rather than an adversarial approach.
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Child Care Act indicating where a child appears to be in need of care, there should be certain clearly
defined circumstances in which a Children’s Court inquiry should be congdered in lieu of crimina
prosecution or diverson. These ingtances were detailed in the Discussion Paper. Where one of these
factorsis present, transfer to the Children’s Court must be considered, and reasons for not converting

the case to a Children’s Court inquiry noted.

8.19 Although the Commission recognised the disadvantage of requiring that the proceedings at the
inquiry be recorded, asit could detract from the informal and participative tone, the Discussion Paper
neverthel ess recommended that the substance of the inquiry should be recorded, either in writing or on
audio tape. Not only would records provideimportant information for monitoring purposes, but records
would aso be necessary to ensure that the child complies with agreements that were reached or
conditions that were st at the inquiry.

8.20 The Commisson recommended (with one exception) that no gpped should lie from the finding
of an inquiry magistrate. The remedy for the child would lie in the fact that the matter will ether be
diverted or will proceed to an adversarid trid, in which caseal the congtitutional and procedurd benefits
of ordinary adversaria proceedings will apply. The exception referred to is where a decision to detain
achild pending trid has been made. Inthe same manner as an apped regarding adecison to refuse ball
may be lodged, an gpped againg adecision to detain was explicitly provided for.

Evaluation of comment and recommendations

General

8.21 The proposed preliminary inquiry was an area that simulated a great dedl of excitement and
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debate among the respondents. The innovative notion of a pre-trid inquisitoria procedure a which
diversion can be consdered was gpplauded by many justice officids currently working in the juvenile
courts.2*% Comment on and criticism of specific issueswithin the proposals were constructive, and many
respondents proffered workabl e dternativesto the provisonsin the Discussion Paper. Of the magistrates
who supported the proposed preliminary inquiry, some?*! had particular expertise in children's matters.
Magidrate Coetzee of Hopetown and Magistrate Gradner of Johannesburg both supported the idea of
apre-trid procedure but identified training as an essentiad component of the successful implementation
of the system. Magidtrate Venter of Cape Town was of the view that the introduction of an entirely new
procedure with an inquisitoria eement will succeed in diverting many children from the crimind judtice
system, and it is therefore a procedure which furthers the best interests of the child. Mr Laue, Acting
Chief Magigtrate, Durban, supported the preliminary inquiry and approved of the fact that the
proceedings will be conducted informally in arelaxed, child-friendly atmosphere. Magistrate Collins of
Pietermaritzburg noted with gpprova the fact that the obligation to comply with adiversion order would
arise by operation of legidation, as opposed to the present Situation where the obligation is created by
contractua agreement.

8.22 The Commission hastherefore decided to retain the proposed inquiry procedurefor thefollowing
essentia reasons. firdt, the introduction of an inquiry raisesthe status of diversion of children accused of
offences from a discretionary issue as it is a present, to a requirement (by law) before a tria can
commence. Second, it gives the ultimate diverson order an enhanced satus. Wheress, previoudy, the
child’' sagreement to participate in adiversion programme was based on a contractud arrangement with
the prosecution, the diversion order agreed at the preliminary inquiry would belegaly binding, with clear
consequencesfor breaches of any conditions. Third, the prdiminary inquiry would promote arestorative
judtice solution to children's offending by encouraging the participation of dl the relevant persons,
induding the child and family members or adults that have a responsibility towards the child, at an

240 Although the prosecutor at Richmond, Ms SL Kloppers, wasof theview that the preliminary inquiry merely
duplicates the function of the probation officer who conducts the assessment.

241 Forinstance, thejudicial officer at Stepping Stones, whichisahighly successful youth justice pilot project
in Port Elizabeth.
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informal and participatory form of round- table discussion.?*? Thisis conducive to an honest appraisa
of the child'sreasonsfor offending, socid history, peer group influences and other relevant circumstances
surrounding the commission of the offence, and hence the formulation of an individualised response to
ensure the child's reintegration into society. Fourth, the preiminary inquiry is intended to promote and
extend diversonfor young people, asthe obligation to find asuitable diverson option is placed not only
upon the probation officer, but upon al those present at the preliminary inquiry. The inquiry magidirate,
oecificaly, can engage community-based organisations and other service providers® to assgt in

sourcing diversion options to suit loca circumstances.

8.23 Hindly, the AFReC report, which undertook an economic costing of the child justice system
proposed in the Discusson Paper, consdered the possble impact of the prdiminary inquiry in
consderable detail, > and arguably provides the most cogent reason for retention of the preliminary
inquiry procedurein thislegidation. Characterising the proposed inquiry as"amethod of screening cases
in order to determine: (a) which cases should be dropped, (b) which cases should be diverted and (c)
which cases should be tried in the child justice court”, the report expects thet it will "be afarly speedy
and codt effective method of processing cases'. Further, as the detailed modelling and andlysisin the
report shows, significant savings can bemadeinthetria process by introducing the prliminary inquiry.>*
Based on current satitics, the report estimates that "about 60% of cases brought to the inquiry will be
diverted, transferred to achildren's court inquiry or dropped dueto lack of evidence."?* In consequence,
it is estimated that the numbers of cases proceeding to trid will drop dramaticaly, to gpproximately a

242 In order to ensure that those present can speak freely, a provision has been included totheeffect that no
information adduced at apreliminary inquiry by any person is admissible in any subsequent proceedings
against the child. An evidentiary privilegeisthus envisaged.

243 Through the local child justice committee.

244 At page 26 et seq.

245 Major savings are associated with reduced detention costs, transport costs, and personnel expenditure:
see the AFReC report at 27 et seq. The sum quantifiedin thereport isapotential saving of R246 million per

annum over current expenditure.

246 AFReC report at 28.
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quarter of the present number of cases proceeding to trial.?*’ In sum, the new system will result in

substantid savings in government expenditure.*®

Responses to the objectives and procedure of the preliminary inquiry

8.24  Oneof the main objectives of the preliminary inquiry was to ascertain whether the matter can
be appropriately diverted. In the Discusson Paper, the Commission identified the inquiry magistrate as
the most appropriate role-player to make this decision. There were objections to this proposal for two

reasons.

8.25 Thefirg wasinrespect of the gpparent erosion of the duties of the prosecutor asdominuslitis.
Magigrates JA Venter of Ladysmith, S Collins of Pietermaritzburg, TP Mudau of Johannesburg, C
Maritz of Johannesburg and Van Rooyen of Bloemfontein, as wel as the magidrate of Vulindlea, dl
objected to the interference with the principle of the prosecutor being dominus litis. The Director of
Public Prosecutions, Pietermaritzburg and the Deputy National Director of Public Prosecutions*®
pointed to the blurring of the roles of the prosecutor and inquiry magistrate, and expressed concern over
the legitimate authority of the magidtrate effectively to sop a prosecutorid decison to proceed to trid
by deciding to divert a case. The Commission has noted the concerns raised over this issue, and has
reconsidered its view. Whilgt retaining the pogition of inquiry magistrate, aswell asthisperson'srole as
chairperson of the inquiry, the principle of South African law that the prosecutor, as dominusllitis, is
entitled to make the decision to proceed to trid in any given métter, has been explicitly retained. The
draft Bill providesthat, at the conclusion of the preliminary inquiry and after al reevant information has

247 Forthe purposes of themodel, theresearchersassumed that al| cases currently regarded as seriousenough
to warrant a two year prison sentence, would continue to be regarded as serious, and would therefore
continue to be trial cases in the new system. In other words, serious cases form a constant in both the
present and proposed model.

248 The report makes the point that the savings quantified in the research are only asmall part of the overall
benefits that will accrue (at 66) from the proposed new system, which include social benefits arising from
the fact that recidivism rates for diverted children are very low, the reduction of pressure on the court
system due to areduced inflow of cases and consequent elimination of backlogs, and most importantly
ensuring that remaining expenditure is apportioned more effectively than is the case at present.

249 In aninterview with members of the project committee.
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been consdered, the inquiry magistrate must ascertain from the prosecutor whether the matter can be
diverted.>®

8.26 A second shortcoming was identified at the consultative workshops and from the written
submissions on the Discussion Paper. It was pointed out that having had sight of the assessment report,
withthe child's background details, and having possibly heard details concerning the commission of the
dleged offence, the inquiry magistrate would have compromised his or her impartidity and would
therefore not be able to preside in the subsequent triad. Many magistrates expressed concerns thet the
additional magidrates that the inquiry procedure would require would not be affordable within the
Department of Justice's congtrained budget. Magistrate Venter of Ladysmith raised the point that at
andler centres where there is only one magistrate, it will be necessary to cal for the services of a
magigrate from the neighbouring didrict to presde in the child justice court and this will result in
disruptions at both centres and increased expenses for the State. The opposite view, supporting the
divison of theinquigtorid role from the role of presiding officer at the adversarid trid, was expressed
by Magigrate van Renen of Wynberg. He was of the view that the proposed procedure will go along
way towardsthe prevention of unnecessary detention of childrenwhilst awaiting tria and will dso prevent
many trids from commencing. Magistrate Goosen, of the Stepping Stones One Stop Centre in Port
Elizabeth, was of the view that a second magistrate becomes unnecessary save in very exceptiona
circumgtances. He quoted the gatigtics from the Stepping Stones files (where only a smdl number -
fewer than five out of every 250 cases per month go to tria®?) to support this. Recognition of thevaue
of theinquiry procedure, yet concern about the duplication of magistrates that might be occasioned, led
to a series of novel suggestions at a consultative workshop attended by policy-makers from the
Department of Justice. One suggestion was that the preliminary inquiry should be conducted by ether
the Director of Public Prosecutions, a person designated by him or her or by the Children’s Court
Commissioner. Mr Deon Oosthuizen, of Justice College suggested that the control officer, who is an
additional magidtrate, should be given the authority to conduct the inquiry and that the definition of
“magidrae’ be extended to include an “ additiond magidrae’.

20 Clause 61(1) of the draft Bill.

251 That is, contested trials, where aguilty pleais not noted or the matter diverted.
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8.27 The AFReC report that was undertaken to indicate the likely costing implications of the
Discussion Paper specificaly addressed the possible financid implications that would result from the
necessity of having asecond magistrate availableto hear trids, asaconsequence of theinquiry magistrate
having to recuse himsdf or hersdf. The AFReC report points out that the inquiry magistrate would only
have to recuse himsdlf or hersdf from the hearing if he or she had heard information prgjudicid to the
impartiad determination of the case.? Where, for example, a child indicates an intention to plead not
quilty, the matter would be referred directly to the child justice court and thereisthen no reason why the
inquiry magidtrate should not preside a the trid. Second, the number of magigterid digricts in which
there is only one magidrate is rdatively smdl: "If it is assumed® that all metropolitan and urban
megigerid didricts have more than one magigtrate and that 50% of al rurd magigterid didtricts have
more than one magidtrate, then only 90 magisterid didtricts are affected by this problem. According to
the full scenario, atotal of about 875%* cases involving children would be referred to the child justice
court each year. Thisislessthan 10 cases per magisteria digtrict per year. If the magistrate concerned
has to recuse himsdlf or hersalf in 60% of these cases, it would Smply mean that he or she would have
to swop days with aneighbouring magistrate six times ayear.'®®® The report concludesthat there do not
appear to be sgnificant cogts associated with theintroduction of the preliminary inquiry. The Commission
has thus proceeded on the basisthat theinquiry procedure does not entail unrealistic expenditurefor the
Department of Judtice.

8.28 However, theretention of the prosecutoria role asdominus litis dill requireseucidationasfar
asthe proposed role of theinquiry magistrate is concerned. Apart from the suggestions asto who should
char theinquiry proceedings provided by respondents cited in responses above, other commentswere
aso recaived. In sum, the options here are an inquiry conducted by the prosecutor or one conducted by

ajudicid officer, ie a magigtrate. (No respondents suggested that the probation officer or any other

252 AFReC report at 57.

253 The report indicates that officials at the Department of Justice were unable to say how many of the 354
magisterial districts had only on magistrate.

=4 This figure pertains to the likely number of criminal matters involving children that would be referred to
child justice courtsfor trials in those districts where there is only one magistrate.

255 AFReC report at 57.



124

person should chair the proceedings.)

8.29 The Commisson, after much deliberation and consultation, has concluded that theinquiry ismost
appropriately chaired by ajudicia officer. This could be the magistrate who serves as children's court
commissioner (whoisamagigtratein any event), if thispersonisso gppointed. Similarly, the appointment
of the control magidrate to serve as the inquiry magidtrate is a matter for interna departmental
adminigtration, rather than one on which the Commission needs to express any opinion. However, the
Commissiondoes not accept the proposition that the prosecutor aone should conduct theinguiry, inthe

absence of ajudicid officer. The reasoning for this follows.

8.30 Prosecutorsare generaly not experienced or trained in the conducting of inquiries, whereasthis
is an essentid part of judicid office?® Also, asis clear from the wording of the relevant sections, the
intentionisthat theinquiry should seek to arrive a decisions after consideration of avariety of factors. >’
For this reason, the Commission deems it necessary that both magistrate and prosecutor be present,
together with other relevant persons, so that around-table discussion can ensue. If only the prosecutor
was regponsble for the conduct of the inquiry, an imbalance might result, and decisons could then be
taken by only one role-player. In the Commission's opinion, the presence of both partieswill contribute
towards aform of case conference where no single view dominates. Further, some of the decisions of
the inquiry can be made only by ajudicid officer, such as the release or placement decision, and the
determination of age. Excluding the inquiry magistrate and alowing the prosecutor to chair the inquiry
could therefore lead to afurther court appearance for the purposes of remands, placement, or release,
which would obliterate the cost and time-saving benefits of the inquiry aluded to above. Findly,
discussons with arange of stakeholders have confirmed that magistrates (with the desired expertiseand
speciadised training in the law pertaining to children) are more likely to remain in office in a particular
juridiction, whereas prosecutors frequently move positionsfor the purposes of advancing their careers.
Thus from the point of view of implementation and devel opment of specidisation for the proposed new
system, it is preferable to require theinquiry procedure to be chaired by ajudicid officer desgnated for

256 For example, inquests, children's court inquiries, and maintenance court inquiries.

7 Clause 61 of the draft Bill.
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that purpose.

8.31 The Commission has darified the role of the inquiry magistratein Bill B,%® and included alist of
objectives, ™ which contribute to an understanding of the essentia function and purposes of the
preliminary inquiry. Not only isthis procedure able to identify and effect referrals to diversion options,
but it is spdlt out that one function of theinquiry isto ensure thet dl available information rlevant to the
child, hisor her circumstances and the offence is considered to enable informed decisions to be made
about diverson and placement. The recommendations contained in the assessment report of the
probation officer must be made available to those present, and must be considered. Further, the
participation of the child and his or her family must be encouraged, in accordance with the principle
enshrined in Article 12 of the United Nations Convention on the Rights of the Child.

8.32 The Discussion paper recommended that the inquiry magistrate be satisfied that the evidenceis
auffident to sustain a prosecution, before alowing the matter to be placed on theroll of the child justice
court for pleaand trid. There was some comment at the workshops on thisissue, both positive?® and
negative. Those who expressed negative views were of the opinion that this would represent an
unwarranted interference with the prosecutor's role as dominus litis. Those who approved of the
provisonwere nevertheless concerned asto how thejudicid officer would be satisfied that asufficiency
of evidence existed. In the absence of apersond examination of the docket, they argued, the magistrate
would merdly havetorey onan ex parte statement by the prosecutor, which he or shewould be unable
to verify. Further, the nature of the test was for some participants not entirely clear: what standard is
uffident evidence on which to prosecute, and how would a magistrate - who is independent of the
prosecuting authority - assessthis? These va uable comments are to some extent addressed by the fact

28 Clause 60 of the draft Bill.

9 Clause 56.

260 Magistrate van Renen quoted the example of Swaziland where an indictment in the High Court is only
granted after the Chief Justiceis satisfied, on the strength of a summary of evidence placed before him, to
indicate prima facie, that there is a reasonable chance of a conviction. He recommended that the
prosecution should hand in asummary of the availabl e evidence from which the prospects of aconviction
can be judged.
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that in the proposed legidation attached to this Report (Bill B), the prosecutor'srole as dominus litis
Isconfirmed and emphasized. Thelist of objectivesincludestheideathat the preliminary inquiry provides
“an opportunity for the prosecutor to assess whether there are sufficient grounds for the matter to
proceed to trid”. Apart from reducing the number of unnecessary prosecutions that stand little chance
of success, another motivating factor is that diversion, too, should not take place where thereis clearly
no case againg the child. To divert a child (sometimes to a fairly arduous and intensve programme)
where there is no likelihood of a successful prosecution, would congtitute a violation of the child's
procedural rights. The Commission has therefore provided that diversion can only occur wherethereis

sufficient evidence to prosecute.®

Manner of conduct of the preliminary inquiry

8.33 After consgderation of the submissions and recommendations on the manner in which the
preliminary inquiry be should be conducted, the Commission proposesthat theinquiry magistrate should
preside over the proceedings and be responsiblefor ordering assessmentswhere these are fill required,
asking any necessary questions and dliciting any supplementary information to that contained in the
assessment report. He or she would aso be respongible for making the necessary age determinations,
in order to establish whether the person or child falls under the jurisdiction of the proposed legidation.

Information about previous convictions and previous diversions

8.34 No subgantid comment on the issue of whether previous convictions or diversions should be
introduced at the inquiry was received. Ms Cassm of UNISA supported the recommendation, as did
most workshop participants. In the absence of any mgor criticism, the Commission retains its
recommendation that information concerning a child's previous convictions or diversons should be
dlowed a the preiminary inquiry in the interests of the adminigtration of justice, the promotion of
effective decison-making a the inquiry, and in the individud child's interests. Protection is provided
through a provison gating that no information adduced at a preliminary inquiry by any person is

261 Clause 51 of the draft Bill.
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admissible in any subsequent court proceedings.

8.35 Ontheissue of the presence of an adult co-accused at the preiminary inquiry held in respect of
a child, the comment received was somewhat varied. Ms Cassm supported the Commission’'s
recommendation that the inquiry should be conducted without an adult co-accused being present. The
Director of Public Prosecutions, Pietermaritzburg, was of the contrary view that this provison may
infringe the adult’ s rights as an accused to be present during any proceedingswhich involve him or her.
The SAPS expressed the view that the legidation should |eave adiscretion to be exercised in exceptiond
cases. The NICRO report on the views of children also revealed a mixed response, athough a greater
proportion (59.9%) of the children felt that children should attend the preliminary inquiry separately.
Reasons given included the fact that they fdt that adults might threaten children, or manipulate them to
ensure that the children take the blame.

8.36 The Commission has reviewed the comments and recommendations, and has decided to retain
its initid recommendation that the adult co-accused should not be present a the preiminary inquiry.
Section 158 of the Crimina Procedure Act indeed makes provison for dl criminal proceedingsto take
place in the presence of the accused. However, this legidation does not envisage that the preliminary
inquiry would form part of the crimina proceedingsin respect of the adult co-accused. Unless gpplication
for ajoinder of the trids is made, the proceedings in respect of a child and an adult co-accused will
remain separate. There is no need for adult co-accused to be present &t the preliminary inquiry, and no
prejudice will accrue to the adult co-accused who is not present at the preliminary inquiry, particularly
as Bill B provides that no information adduced & a preiminary inquiry is admissible in any subsequent
court proceedings. In any event, the inquiry magistrate retains the discretion to require the presence of
any person at theinquiry: this power could be used to request further informetion of an adult co-accused
where necessary. As regards cases involving two or more children, a provison has been included to
endbleajoint preliminary inquiry to be held in repect of such children, with the further provison that
different decisions concerning diverson may be made in respect of each child.

8.37 The proposed informdity of the proceedings was raised by the SAPS, who questioned why
references to the “leading of evidence” were present in the Discussion Paper. They posed the query as
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towhether thiswasintended to mean “ evidence provided under oath”. The Commission hastaken note
of this query, and, Snce theintention is not to require forma evidence under oath to be given, replaced

the word “evidence’ with “information” where gppropriate.

8.38 There was consderable support for the Commission’s recommendation that the preliminary
inquiry be conducted in less forma surroundings. Ms Cassm expressed the view that this would make
the child more comfortable. Some magistrates expressed concern that, besides the courtroom, thereis
often no available room large enough to hold the inquiry, which could include many people, and that
structural changes might be necessary to courts at considerable cost to the Department of Justice. The
Commissonreiteratesthat itsvision for the proposed system does not entail structural changes. Inthose
courtswhere thereis no room large enough to accommodate the persons attending, the child justice staff
would need to devise aninnovative plan, evenif it meansre-arranging the furniturein acourtroom so that
achild-friendly, round-table atmosphere can be created. ThusBill B providesthat the preliminary inquiry

may not be held in a court unless no suitable place other than a court room is available.?®

8.39 Comments were received concerning the proposas in the Discussion Paper in respect of the
requirement that the inquiry must be opened within 48 hours of arrest of the child, and that only two
remands, not exceeding 48 hours, be permitted, after which period the inquiry must be closed. Some
respondents questioned whether thiswasredigtic in view of the constrained resources of both the police
and probation officers to trace family members. SAPS queried what would happen if the investigetion
had not yet been completed by the expiry of the find remand. The Magistrate, Nongoma, expressed
concern that 48 hours is too short a period within which to findise the proposed inquiry. At the
workshop held with non-governmenta organisations and various commissions, though, concernswere
raised about the fact that pending the expiry of the 48 hour periods, which might amount to Six daysin
totd, the child could be held in police custody. Further, a submission was received from the director of
Childline, Durban, in which strong arguments were made for amore extended period of inquiry where
children are accused of sexual offences?®® This would be necessary in order to establish whether

%2 Clause 56(5) of the draft Bill.

%3 See further Chapter 6 for more detail concerning this submission.
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admission to a specidised programme for sexuad offenders is appropriate. The Inter-Ministeria
Committee on Y oung People a Risk also supported provision for an extended remand period where
deeply troubled children may require in-depth assessment.

8.40 TheCommissionisof the view that the preliminary inquiry must be convened no later than 48
hours after arrest in order to satisfy the requirements of section 35 of the Condtitution. However, given
that family members may not have been located, or that diversion options may still need to be explored,
the Commission is of the view that two remands should be possible, in order to give the inquiry a far
chance of achieving its stated objectives. Thetwo periods are only for 48 hours on each occasion, and
as an additional protection the second 48-hour remand may only be granted if there are substantia
reasons to believe that such remand will enhance the prospects of diversion of the child concerned. As
regards the possibility that the investigation may not be findised after the expiry of dl time periods, the
Commission’ sobjectivein setting thosetimelimitswas to encourage the policeto findisetheinvestigation
of casesagaing children within the prescribed periods. Also, astheinquiry isan interim procedure, cases
cannot be kept in limbo at this stage for indeterminate periods. In exceptiond instances where lengthy
or complicated investigations cannot be completed timeoudy, the inquiry should then be closed and the

meaiter set down for pleaand trid in the child justice court.®*

8.41 Inshort, the approach contemplated in the Discussion Paper addresses both the concerns of
those who fed that 48 hours may be too short a period, as well as those who have the interests of
children in police custody at the forefront. The generd position in the Discussion Paper regarding time
periods and remands has therefore been retained.

8.42 Further, the Commission has acceded to the request for an extended period, in exceptiona
cases, where admission to asexua offenders programme or adrug or adcohal rehabilitation programme
Is being consdered; where there is a possihility that the child may beadanger to himsdf or hersdlf or to
others, or where more detailed assessment of a child isindicated. Provisonsto this effect are therefore

included in the legidation. In order to address the concern that this might result in lengthy periods of

264 Diversion is still apossibility after the conclusion of the preliminary inquiry, which reduces prejudice to
the child in respect of whom an investigation was not completed.
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detention for children, two provisions have been drafted to mitigate this possibility.?®°

8.43 The SAPS held the view that the reference to 48 hours should be amended to provide for
extended periods where the 48-hour period expires after court hours or on aday which is not a court
day, in afashion smilar to section 50 of the Crimina Procedure Act. The Commission supports this
recommendation, and has drafted thelegidation accordingly. Itisbdieved that the limited circumstances
under which the second 48-hour remand may be granted will provide sufficient protection.

Conversion to a children's court inquiry

8.44 There was generd approval of the recommendations of the Commission in respect of the
proposals regarding converson of crimind matters to children's court inquiries. Magidtrates
Bezuidenhout of Kimberley and Louwrens of Johannesburg were of the view that the converson to a
children’scourt inquiry should not be mandatory upon the existence of the criteriamentioned. Magidtrate
Louwrens suggested that such aconversion should only occur if the probation officer and the prosecutor

deem it necessary. Magidrate Venter held the view that the fact that a child was found to be abusing

dependence-producing drugs should not necessarily justify afinding that such child isin need of care.

Thus generd support was received for the proposal in the Discussion paper that whilst decison-makers
should be derted to certain situationswhere achildren's court inquiry might be appropriate, the discretion
not to recommend or order a conversion should be retained. Therefore the proposasin the Discusson

Paper in respect of conversonsto children’s court inquiries are retained.

8.45 No comment was received in respect of the recommendation that the decisions made at a
preliminary inquiry - including the decision not to divert the matter - should not be subject to apped. The
Commissionthereforeretainsthe proposd that, asagenerd rule, no gppea should liefromthedecisons
made at the inquiry. The remedy for the child who is not diverted lies in the fact that the matter will

proceed to an adversarid trid, in which case dl the condtitutiona and procedurd benefits of ordinary

265 First, this special remand may not exceed 14 days, and second, unlessthisisimpossible or not in the best
interest of the child, the assessment must be effected at the child's home (see clause 66 of the draft Bill).
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adversaria proceedingsapply. An apped should, however, be possiblein respect of adecisonto detain
achild pending trid. This decison should, in the view of the Commission, be capable of being taken on
apped, in the same way that a decision to refuse bail can be taken on appedl.
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CHAPTER 9: COURT PROCEDURES

Overview of the proposalsin Discussion Paper 79

Introduction

9.1  Inordertogiveeffect tointernationa standards,?®® Discussion Paper 79 provided for aform of
differentiated court to deal specificaly with children accused of crimes. It was proposed that the
atmosphere of such a court and the roles of the officids serving in this court should be defined by
legidation. The procedure would be less forma and less adversaria than a standard crimina court,
involving greater participation by the child and family. There was a redisation, though, that achieving a
child- friendly amospherewould rest as much on the attitude and training of the court officidsasit would

on legidative provisons,
9.2 Inorder to develop increased specialisation, it was envisaged that in areas where there are
auffident numbers to warrant it, a specid crimina court at ditrict court level would be set asde and

named the child justice court,®” and, asfar as possible, the court would be served by specidly sdlected
and trained gtaff.

Jurisdiction

9.3  IntheDiscusson Paper, thedifficulties occasoned by rural and urban differenceswere debated

26 Article 40(3) of the UN Convention on the Rights of the Child provides that “ State Parties shall seek to
promote the establishment of laws, procedures, authorities and institutions specifically applicable to
children alleged as, accused of, or recognized as having infringed the penal law...”. According to R
Keightley ‘ Capacity to be held accountablefor wrongdoing’ in Boberg's Law of Persons and the Family
edited by B van Heerden et al 2" edition Cape Town: Juta 1999 at 866 “ (t)his last mentioned provision
places South Africa under an obligation to establish a specific juvenile justice system and to move away
fromthe present position in terms of which juveniles are dealt with under the same system as adult
offenders.”

%7 The setting asideof acourt asa'‘juvenilecourt’ already occursin most major urban centresin South Africa,
although thereis no special training for the personnel working in such courts.
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at length.?® There was adso a discussion regarding the possibility of attempting to provide for a child
justice crimind court within the emerging family court structure®® 1t was suggested that in rural aress,
dedicated or full-time child justice courts would probably not be required, owing to the fact that there
are far fewer cases where children are accused. However, it was fdlt that a measure of specidisation

would il be possible, to be achieved through training of the relevant personnd.

9.4  TheDiscusson Paper proposed a court structure based on the geographica jurisdiction of the
digtrict courts, as opposed to that of the present Regional Court structures. This was intended to
promote accessibility of child justice courts to parents, families and communities. The Commission
proposed, however, that these child justice courts should have an increased sentencing jurisdiction of a
maximum of five yearsimprisonment, asthiswould limit referrdsto Regiond Courts, which enjoy higher
sentencing jurisdiction, but would lack the specidisation of the proposed child justice courts.
Nevertheless, it was envisaged that referra of certain mattersto Regiond or High Courtswould il be
possible in specified circumstances, as set out in para 9.5 below.

9.5  The Commission proposed that the Regiond Court would have jurisdiction to try al offences,
except treason, if the likely sentence would exceed the proposed jurisdiction of the child justice court;
if there were adult co-accused in the matter and a separation of trids would result in a miscarriage of
justice or prgjudiceto thevictim of thedleged offence; or if therewere multiple chargesand one or more
of those charges were murder and rape.?® It was further recommended that the Director of Public
Prosecutions should be empowered, if certain specified circumstances exi, to refer a matter for tria
to aRegiond or High Court.

Procedure

9.6 It was further proposed that the procedurd rules of the Criminal Procedure Act 51 of 1977

28 Discussion Paper 79 at 196 - 8.
9 Discussion Paper 79 at 210.

210 In respect of these offences, Regional Courts and High Courts currently enjoy exclusive jurisdiction.
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should apply in respect of matters such asthetaking of plea, leading of evidence, competent verdictsand
so forth. Thus, regarding the trid in the child justice court, the Commisson recommended the
preservation of an essentidly accusatoria triad procedure, which was regarded as important for the
protection of the child's procedurd and congtitutiond rights. However, it was proposed that additiona
legidative rules should cover the conduct of proceedings in the child justice court so as to further the
child-friendly atmosphere referred to above, and to introduce limited inquisitorial aspects. Further, the
few protections accorded children during thetria process by the present Crimina Procedure Act would
be incorporated in this legidation, and deleted from the Criminal Procedure Act.?™*

9.7  Consequently, the Discussion Paper required that the proceedings be conducted as informally
as possible (with due regard to the child's due process rights), and in an atmosphere conducive to the
full participation of the child and his or her family. Second, a legidative provison was proposed to the
effect that the presding officer should, where it is in the best interests of the child, be mandated to
intervene to question witnesses and to participate in iciting evidence favourable to the child. Third,
measures were included to ensure that children’ strids are findised speedily, especidly where children
are awaiting tria in detention. Fourth, it was proposed that the magistrate should be empowered to stop
thetrid at any stage, even after conviction, if it gopearsto him or her ether that the child isin need of
care (the present section 254 of the Crimina Procedure Act), or that the matter could be diverted
without further attention of the trid court, and any finding of guilt would be deemed not to have been

made 272

9.8  The Discussion Paper included provisions enabling the child to have the assistance of a parent,
guardian or another gppropriate adult a the trid, dong much the same lines as the provisons currently
to thiseffect in the Criminal Procedure Act. Asregards specid evidentiary provisons, the Commission
proposed aprovisontoindicate that pre-trial confessons, admissionsor evidence obtained at anidentity

parade from a child, where persons such as the child's parents, an appropriate adult or a legal

an For exampl e, the provision requiring that the proceedings be conductedin camerawhere a child accused
isconcerned. See R Keightley in Boberg's Law of Persons and the Family op cit at 875 - 876.

a2 Thewording of this provision was derived from the present section 254 of the Criminal Procedure Act 51
of 1977.
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representative were not present, would be regarded as inadmissible at a subsequent tria.?” A child
justice court was also required to review cases where children were awaiting tria in detention (either in
aprison, or aplace of safety or secure care facility) every 14 days?™ not only to satisfy itsdf that the
child was being treated in amanner and kept in conditions that take account of such child’ swell-being,
but also to inquire as to whether detention remained necessary.

9.9  The Commisson was concerned that children tried in Regiond Courts or High Courts in the
exceptional circumstances referred to in par 9.5 might forfeit many of the protections included in this
legidation, owing to the less speciaised nature of these courtsin practice. However, it was considered
that, asfar aspossible, children transferred to superior courts®” should continueto enjoy the protections
accorded children in terms of the proposds in the Discussion Peper after referrd to ahigher court. It
wastherefore proposed that aRegiona or High Court hearing amatter inwhich achild isaccused should
be required to observe the same objectives, principles and procedures as those proposed in relation to
the child justice court.

Separation and joinder

9.10 TheCommission proposed, asagarting point, that a separation of trias should ordinarily occur
inal casesinvolving children who are co-accused with adults.?”® However, in theinterests of the smooth
adminigtration of justice, the Commission proposed that any person (the child concerned, an adult co-
accused, alegd representative or the prosecution) would be ableto apply for joinder of thetrids. It was
envisaged that this application should be brought before the court in which the trid of the adult would

s SeeSvKondile1995(1) SACR 394 (SE), and thediscussion of thiscasein JSloth-Nielsen* Annual Juvenile
Justice Review' (1995) SACJ 331. See, too, Sv Manuel 1997(2) SACR 505.

a4 The 14 day review of detention wasderived from the provisions of section 29 of the Correctional Services
Act 8 of 1959 (as amended), which currently govern aspects of child detention.

n The possibility of transfers to other district courts was also contemplated upon a successful joinder
application where one party was accused before another district court. The provisions of this legislation
could, in these circumstances, apply to ordinary district courts as well. See para 9.10.

216 De facto separation would have occurred during the preliminary inquiry stage of proceedings, as this
procedure was designed only for children accused of offences.
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take place, and that it should be launched prior to the commencement of thetrid. A court hearing such
gpplication would be empowered to order ajoinder of trids where it is shown by the gpplicant, on a
balance of probabilities, that a separation of tridswould not bein theinterests of justice and that without

joinder, substantial injustice might occur.2”

Conversion of trial to a children’s court inquiry

9.11 Withregard to children above the minimum age of crimind capacity, the Discusson Paper
suggested that the transfer of a case to a Children’s Court should be possible, but not in any way
compulsory,”® asis currently the position. Thistransfer isa present provided for in section 254 of the
Crimind Procedure Act, and the Discussion Paper proposed that a similar provison beincluded inthe
proposed legidation. However, in order to focus increased attention on the possbility of using this
transfer procedure,?” the Discussion Paper proposed, in addition to the more general provision referred
to above, that thelegidation should highlight certain additiond circumstances?®® whichwould requirethat
congderation must be given to the possibility of transfer to the children’s court, and reasons provided

if adecision istaken not to convert the case.
Assistance by parent or guardian
9.12 Section73 of the Criminal Procedure Act 51 of 1977 provides for the ass stance of an accused

person under the age of 18 by hisor her parent or guardian in criminal proceedings?®! Thisindudesthe
right to assstance in the pre-trid stage of the proceedings, such as identity parades, pointing outs and

2 Discussion Paper 79 at 359.
s The possibility of compulsory transfersin certain cases had been mooted in | ssue Paper 9.
29 In Issue Paper 9, local research was cited indicating that fewer than 5% of juvenile criminal trials were

converted to children’s court inquiries, despite the fact that substantial numbers of accused children
objectively meet the criteria of being in need of care (for instance, many children appearing in criminal
courts are street-children without adequate adult supervision).

280 Discussion Paper 79 at 213.

21 See R Keightley in Boberg's Law of Persons and the Family op cit.
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confessons. The courts have noted that the entitlement to alega representative (section 73(1) of the
Criminad Procedure Act) and the right to assstance by a parent or guardian are separate: assistance by
parents or guardians cannot be equated with, and is not a substitute for, lega representation. In the
Discussion Paper, it was argued that the right of a child to be assisted by his or her parent or guardian
mus be clearly separated from the right to legal representation. Accordingly, the Commission
recommended the inclusion in the proposed legidation of provisons substantialy smilar to the present
provisons concerning parenta assstance, and the deletion of the equivaent provisonsin the Crimind
Procedure Act. Similarly, provisons were proposed regarding warning of parents or other appropriate
adults to appear for trials.?8?

Evaluation of comment and recommendations

A model for a new child justice court

Jurisdiction

9.13 The Depatment of Welfare and Population Development in the Gauteng Provincia Government
supported the establishment of acourt at didrict level with aparticular identity, whichislessformd and
adversarid than the sandard crimina courts. Ms F Cassm, lecturer in the Department of Crimind and
Procedural Law at UNISA, was in favour of the establishment of a child justice court with trained
personnel at didtrict court level, and also supported the idea that such court should be less forma and

adversarid than the crimind courts.

9.14 A problem that was raised during consultations on the Discussion Paper rel ated to the proposal
that the proposed child justice court should be a court at didtrict court level. The particular complaint
concerns the rank of the magistrate who would preside. At the workshop with Department of Justice
professonds, the effect of the requirement of specidisation was raised. Magistrates and prosecutors
expressed concern that, after having received speciaised training for placement in the child justice court,

22 In asimilar vein to section 74 of the Crimina Procedure Act.
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they might be rotated and placed in another court, thus denuding the proposed child justice court of its
pecidised gaff. Together with this concern, they questioned the implicit limitation on career progress
that would occur if no future career path in Regiona Court were possible. The written submisson from
Stepping Stones One-Stop Y outh Justice Centre addressed this issue, which was of concern to them
as aresult of the speciaised skills that they have developed over the duration of this pilot project.?® In
the submission, it was suggested that the rank of child justice magistrate should be between that of a
senior magidtrate and a regional court magidtrate. It was argued that this would ensure that such

magistrate will seek a career in the “ child justice system”.

9.15 The AFReC report concluded that in urban areasthereislikely to be sufficient work to dlow
child justice magidtrates to specidise exclusvey in cases involving children, and suggested that
specidisation would be further facilitated by adlowing such magistrates to ded with cases involving
childrenfrom anumber of magisterid districts?®* The report suggested, however, that in most rurd areas
the number of cases involving children would not justify the appointment of magisirates to work
exdudvdy on casesinvolving children. The report therefore recommended that child justice magidtrates
should be designated so as to alow them to give priority to the preiminary inquiry process and trids
invalving children, but that they should be not be gppointed to work exclusively on cases concerning
children. In other words, they should be required to perform norma duties during the remainder of their
time.2®® The report concludes that “the Child Justice Bill should not under any circumstances be seento
be cresting another specid class of magigrate. It should rather be seen as assigning responsbility for a
particular sub-set of activities associated with the normd life of the court”.

9.16 The AFReC report makes that point that the substantial savings®® that will accrue to the
Department of Jugtice upon implementation of the proposed legidation are “unlikely to trandate into

3 In 1999, the Stepping Stonesinitiative was selected as a recipient of the Impumelelo award for innovation
in government.

24 AFReC report at 57.
5 In the same way as Commissioners of Child Welfare generally perform other judicial functions.

26 Which is estimated to bein the order of about R12 million per annum.
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savings to the Department’ sbudget. Rather, magistrates and prosecutors' timewill befreed to ded with
other matters before court. Thus implementing the new child justice system will benefit the functioning
of the entire justice system.”?%”

9.17 The Commission recognises that the rotation of gaff isinevitable, and that this may affect the
retention of speciaised gtaff, but is aso of the opinion that thisis a matter for the adminidration of the
Department of Justice, rather than being one which should (or could) be addressed in legidation. Nor,
inthe opinion of the Commission, isit desirable or necessary to require the appointment or designation
of any particular rank of magistrate within the categories of possible gppointmentsat didtrict court level.
This may inhibit implementation of the legidation in rurdl aress (if senior pogtions are not provided for
there) altogether. However, in view of the proposed provisons enabling the establishment of One-Stop
Child Justice Centres, asdiscussed in para9. 18 below, itislikely that some senior positionswithin such
centres may be provided for by the administration. In addition, snceaRegiona Court may beincluded
in such centres, a career path for those wishing to proceed to become Regiona Court magistrates will
be possible.® This, the Commission submits, will address some of theissues raised by the respondents
above.

Geographical jurisdiction

9.18 One of the more seriousissues that has arisen in repect of jurisdiction concerns the extension
of the current jurisdictiona boundaries of the magigtrates courts. It is envisaged that specialised One-
Stop Centreswill be established to dedl with children in troublewith the law. The Stepping Stones One-
Stop Y outh Justice Centrein Port Elizabeth isasuccesstul pilot project that implementsthis concept and
dedls with the child from the moment of arrest to gppearance in court. All services, such as detention

fadilities, probation officers, diverson service providers and justice personnel, are located under one

=7 At 44,

28 This possible merger of the One-Stop Child Justice Centres with the Family Court in the future will also
assist in the creation of career paths for personnel wishing to specialisein child and family practice. See
the discussion of thisissuein para9.20.
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roof. The AFReC report concluded?®® that thismode isthe most cost-€fficient to government, asmajor
savings can be effected through saving on transport costs, court time, and detention costs. However, the
researchers observed that greater efficiencies could be brought about by alowing such centresto be used
by severd neighbouring magigteria didricts. A single centre servicing a number of rurd magisteria
digtricts, thereport argued, isfar morelikely to achieve thethreshold size required for cost-effectiveness.
Magigtrate Goosen of Stepping Stones, who was interviewed about this suggestion, strongly advocated
for themerging of thejurisdictiond boundaries of the digtrict court in the sameway inwhich the Regiond
Court functions. For example, he suggested that the Stepping Stones Centre, outside Port Elizabeth,
could easily service Uitenhage aswell. Magigtrate van Renen of Wynberg supported the idea of extra
territoria jurisdiction and argued that thiswould cater for the smaller centres, wherethere areinsufficient

human resources available for specidised magidrates.

9.19 The Commission strongly supports the concept of One-Stop Centres for children who commit
crimes, and further supports the suggestion that such centres should necessarily have extended
jurisdictiona boundaries 0 as to ensure that they are cost-effective and beneficia to as many children
as possible. The Commission therefore recommendsthat provisions should be included inthelegidation
to endble the establishment of such centres by the Minigter of Judtice, in consultation with other relevant
minigers?® The Commission further recommends that such centres should be entitled to hear cases
where the offence was committed outsde the boundaries of proclaimed magisterid digtricts, and
accordingly proposes legidation to complement the provisions of section 2 of the Magistrates Courts
Act 32 of 1944 in thisrespect.? The provisionsempower the Minister to proclaim different jurisdictional
boundaries for the proposed new One- Stop Child Justice Centres.2%

29 At 56.
20 Clause 72 of the draft Bill.
21 A proposal by Welfare, Justice and SAPS to create a One-Stop Centre to serve 11 magisterial districtsin

the Cape Peninsula area has stalled as a consequence of the fact that present legislation does not allow
children who have committed offencesin one magisterial jurisdiction to betried elsewhere. Thisisdespite
the fact that considerable funding has been made available for this project.

22 Clause 72(5) of the draft Bill.
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9.20 There has been some discussion as to the possible inclusion of the child justice court into the
proposed new family courts structure. In awritten submission the Chief Family Advocate, MsB Hechter,
referring to the plans for a unified family court, submitted that to establish another structure dedling with
“children’ sissues on child jugtice” would amount to a duplication of services. The child judtice court is
firmly framed within the crimina justice system, with the prosecutor playing a pivotd role both with
regard to the decision to divert cases, and the management of cases in the child justice court. Early
debates on the issue of incluson of juvenile courts within the family courts was marked by a lack of
enthusiasmfor theinclusion of such crimina courts2*® Although the thinking with regard to thismay have
shifted at a policy-making level in recent months, the practice on the ground does not appear to have
moved very far inthedirection of inclusion of juvenilejustice courtsinto thefamily courts sysem. Current
researchindicatesthat the mainwork of the present family court pilot projectsisthe granting of divorces,
and that thereislittle support from the pilot projects themselves for induding juvenile crimina casesin
the ambit of the family court.®* Over and above these concerns, there are some practical matterswhich
complicate the question of whether or not child justice courts should beincluded in thefamily court. Firs,
there is some doubt as to whether the family court would be a suitable place to have temporary police
cdls for the accommodation of children overnight. Second, the proposas of the AFReC report
concerning the establishment of One-Stop Child Justice Centres are coupled with suggestions that these
centres should serve awider geographicd jurisdiction and that the boundaries should be determined in
relation to the proximity of police stations,?® something that is not necessarily going to accord with the
approach of thefamily court system. Third, the child justice court is planned to operate at adigtrict court
level, whereas the planned family court is to operate on a Regiona Court level. These jurisdictiona
differences would therefore need to be harmonised before any incorporation could take place. Findly,
the Commission is not averse to an eventua merger with the family court structures but cannot

recommend thisas aconcrete proposd at this sage, given the legidative uncertainty regarding the future

203 See Discussion Paper 79 at 210 and 211 where the 1997 Hoexter Commission Report is discussed. Also
see Department of Justice Justice Vision 2000: And Justice for All September 1997 at 25 et seq.

24 Draft Report on the Family Court Pilot Projects entitled * M aking something out of nothing’ Law, Race and
Gender Research unit, University of Cape Town, February 2000.

25 In order to obtain maximum savings regarding police transport costs, and to ensure that centres are
accessible to police from outlying areas.
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family courts. It issubmitted, though, that the proposal s drafted by the Commission in respect of thechild
justice court are flexible enough to alow for this court to be incorporated into the family court system

a alaer gage, if thisisfound to be desirable.

Sentencing jurisdiction

9.21 There was much comment and discussion on the proposa in Discussion Paper 79 to increase

the sentencing jurisdiction of the child justice court to a maximum of five years imprisonmen.

9.22 A dear message was evident from many of the submissons that children should be kept out of
the Regiond Court system wherever possible, and that a proposed increase in sentencing jurisdiction to
accord sufficient sentencing powers to digtrict courts was warranted for this reason aone. During a
workshop held with officia's concerned with policy and adminigtration in the Department of Judtice, it was
suggested that the child justice court should be retained within the magistrate' s court system and its
sentencing jurisdiction increased to amaximum of 15 years imprisonment, o asto prevent casesfrom
going to the High Court; in the dterndtive, at least an increase of the sentencing powers to the point

where mogt referrals to the Regional Court could be avoided, was mooted. The Stepping Stones One-

Stop Centre team in Port Elizabeth suggested that the sentencing jurisdiction of the proposed child justice
court be increased to ten years imprisonment. This, it was argued, would entail the benefit that more
serious cases could be dedt with by the specidised child justice court, and not moved to the Regiona

Court, where less specidisation would be available. A further argument advanced by Stepping Stones
wasthat if one of theaimsof the proposed legidation wasto finadise children’ s cases as soon aspossible,

then it would be better to keep these matters away from Regiona Courts, as the Regiond Court roll in
most areas is compiled approximately ten months in advance. Ms Cassim of UNISA, the Inkatha
Freedom Party and Magistrates Laue of Durban and Venter of Cape Town supported the proposed

increased sentencing jurisdiction.

9.23 However, Magigrate Callins of Pietermaritzburg and Magistrate Louwrens of Johannesburg
expressed concern that the increased sentencing jurisdiction might lead to some anomaiesin respect of
sentence. They provided, as an example, a potentid case of a child and an adult who might both be
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convicted of the same offence, the former by achild justice court and thelatter by another district court,
with the child recelving a maximum sentence of five years imprisonment in the child justice court, and
the adult recelving the usud maximum in the digtrict court of threeyears imprisonment. This, they argued,
would result in prgjudice to the child. The Magistrate of Nongoma was of the view that the generd
sentencing jurisdiction of the magistrates' courts needsto beincreased to five yearsto accommodate this
eventudity.

9.24 Magidrate Louwrens of Johannesburg and Magistrate Coetzee of Hopetown did not support
the proposed extended sentencing jurisdiction and emphasised that children should bereferred to higher
courts for sentence where gppropriate. Magistrate van Renen of Wynberg did not deem the proposed
maximum sentence of the child justice court of five years to be gppropriate in the light of current
legidation providing for various minimum sentences to be imposed unless compdling or substantia
reasons exist.?* It was Mr van Renen's submission that, as regards cases which may fal under that
legidation, the child justice court should first consider sentence, and only if it isfound that no specia and
compdling reasons exi<t to deviate from the prescribed minimum sentences, should the case bereferred

to ahigher court for the imposition of such prescribed sentence.

9.25 The Commisson’sreasoning behind the recommendation in the Discussion Paper to providefor
Increased sentencing jurisdiction of the child justice court was to afford further protection to the child
accused. The Commission was then of the view that due to the availability of speciaised personne to
these courts, the child justice court would be the best forum to consider sentence. Increased sentencing
jurisdictionwould facilitate more serious cases being findised in this court. Shortly before the release of
the Discussion Paper, however, amending legidation which increased the sentencing jurisdiction of the
digtrict courts from 12 months imprisonment to a maximum of three years imprisonment was put into
effect.®” Smilaly, the sentencing jurisdiction of Regiona Courts increased from ten to 15 years
Imprisonment. Together with the submissions received on this aspect, the Commisson’s ddliberations
have been materidly affected by this amendment. The (substantidly smdler) difference between the

2% Seethe Criminal Law Amendment Act 105 of 1997, discussed further in Chapter 11.

27 Section 6 of the Magistrates' Courts Amendment Act 66 of 1998, promulgated on 7 October 1998.
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present digtrict court jurisdictiond limit of three years imprisonment, contrasted to the five years
proposed in Discussion Paper 79, is now more difficult to judtify. Additiondly, the argument that most
cases would be adleto be findised at digtrict court leved is of diminishing value when seenin the light of
the increased regiond court jurisdiction, asthe margin of difference between five yearsimprisonment and
15 years imprisonment is congderably more than the differentia between the origind proposd of five
years imprisonment and the (then) upper limitin the regiond court of ten years imprisonment. In other
words, consderably fewer cases might benefit from being retained at district court leve rather than being
transferred to the Regiond Courts, dthough the increased Regiond court jurisdiction does imply that

fewer cases would be transferred to the High Court as court of first instance.

9.26 The Commisson has taken note of the concern raised by respondents that children accused of
more serious crimes could be prejudiced by having higher sentences imposed, due to the proposed

increased sentencing jurisdiction, by comparison with adults convicted of the same offence.

9.27 Inview of the above consderations, the Commission has reviewed itspodtion on theincreased
sentencing jurisdiction of the child justice court and now recommends that the child justice court retain
the same sentencing jurisdiction asthe other didtricts courts, which iscurrently amaximum of threeyears

Imprisonment.

Procedure and court environment

9.28 The NICRO report on the consultation with children illustrated that, when children were asked
to discuss experiences with the crimina justice system, the words most frequently used reveded fear,
intimidation, confusion and asense that the process had occurred without their meaningful participation.
Most children reported that they felt they had not redlly been heard, and that the people making the
decisons did not know much about them or their individua circumstances. When asked to make

suggestions regarding a more gppropriate court environment, the following emerged:

* There should beamoreinforma physica layout, with the relevant people sitting around
atable, not dressed informd attire. One participant stated that the magistrate’ s clothes
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scared him.

* The court should be closed, with no unknown persons in attendance.

* Language understandable to children should be used. In this regard various aspects
such as the use of the mother tongue, smple vocabulary and the manner of spesking

were mentioned.

* Court rooms should be more child-friendly, with colourful posters, paint, furniture and
“Swveets’.

* A person should be available to greet the accused child and to explain what isgoing to
happen. The child's parents and a socid worker should also be present at al times.

* One participant, on the other hand, felt that nothing should be changed, stating that
“children are supposed to fed guilty and scared in court.”

9.29 Asfar asthe atmosphere of the New Zedland Y outh Court is concerned, the Children, Y oung
Persons and Their Families Act of 1989 gppears to contemplate an environment that is more relaxed,
informd and child-friendly. However, the Y outh Court setting has been criticised as ill being too
formdl .8 The South African Department of Justicein its Policy Document onthe Model Court envisages
the child justice court asbeing “lessforma and less adversarid than astandard crimina court, involving

greater participation by the child and family.”?* It is not specified in that document whether (and how)

208 GM Maxwell and A Morris Family, Victims and Culture: Youth Justice in New Zealand Wellington:

Social Policy Agency and the Institute of Criminology, Victoria University of Wellington 1993 at 149
provides forfollowing insight: “(w)e have cometo the conclusion that the Y outh Court has, in most areas,
failed to create the kind of environment anticipated by the Act. Whilefor lawyers, judges and court staff
it isnoticeably morerelaxed and informal than other criminal courts, to usasoutsidersit was undoubtedly
avery formal and alien setting and one which seemed little different in atmosphere from the Children and
Y oung Persons Court which operated before the Act. If the courtroom seemed formidable to us after the
familiarity of many weeks of observation, it must surely appear even more so to the young people who
appeared before it and their families.”

29 Department of Justice Policy Document on the Model Court compiled by CHJ Badenhorst at 78.
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legidative provisions could further thisgod. The* Children’s Promisg” being promoted by the Office of
the Presdent includes the development of “child friendly courts’ as akey objective.

9.30 The Commissionisof the opinion that the guiding provisons included in the Discusson Paper
provide an adequate legidative framework to further the goa of more child-friendly court environments,
where thisis possble. The provisons encourage the maximum degree of informdity conducive to the
full participation of the child and hisor her parents, without necessarily requiring the expenditure of large
amounts on capital assats or improvements. The Commission is confident that, in planning new court
buildings as well asin the establishment of One-Stop Child Justice Centres, the Department of Jugtice
will pay attention to physica planning with due regard to the need for child-friendly court environments.
Thus, in the absence of adverse or supplementary comment on thisissue, the Commission consequently
retains those proposals that were put forward in the Discussion Paper.

9.31 TheDepatment of Welfare and Population Development in the Gauteng Provincia Government
supported theideathat the protections afforded accused children in the child justice court should apply,
asfar as possible, to any matter transferred to a higher court.3° Ms Cassm agreed that the legidative
rules covering the conduct of proceedings in the child justice court should aso gpply to proceedings
where children are accused in the Regiona or High Court to safeguard the interests of the child.
Conseguently, the Commisson again recommends that the provisons in the Discusson Paper that
provided for this should be included in the legidation.

Lay assessors

9.32 Some respondents raised questions about whether lay assessors should be used in the child
justice court. Magistrate Coetzee of Hopetown was of the view that lay assessors can play alargerole
in sentencing as they involve the community directly. The staff at Stepping Stones argued, though, that
thelr experience has shown assessors to be unhelpful where specidised services are available. At the

workshops, mixed views were expressed, but generdly the weight of opinion was againg the use of

30 Either by reason of the offence for which the child is charged, or because a heavier sentence is expected.
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assessors. The Commission remains convinced that the specidist nature of the child justice court would
be serioudy eroded with theintroduction of lay assessors. The proposed new system has been designed
to give children as much protection as is possible and to ensure that their cases are presided over by
professonals trained to balance the best interests of the child againgt those of the community. The
Commission retains the position adopted in the Discussion Paper that the compostion of the bench in
the proposed child justice court should not include lay assessors3*

Children co-accused with adults

9.33 Theissue of whether there should be a separation of trids where children are co-accused with
adults dicited subgtantiad comment. The Department of Welfare and Population Development in the
Gauteng Provincid Government stated that when children are co-accused with adults, the separation of
children from adults should be compulsory. Ms F Cassm was aso in favour of the separation of trids
invalving children and adult co-accused, and agreed with the proposed application procedure for joinder
of trids. Shewas of the view, however, that the child justice court should be the appropriate court to
sentence the child in dl ingtances, and that where joinder gpplications had been granted and the child
tried together with the adult in an ordinary digtrict court, the legidation should provide that the matter

must be remitted for sentence to the child justice court.

9.34  During aworkshop with people concerned with the devel opment and implementation of policy
inthe Department of Judtice, it was pointed out that with a separation of trias, the case of the child may
be finalised sooner than that of the adult co-accused. The question was posed whether evidencerelating
to the case of the child would be admissible in the case of the adult.

9.35 The Officeof the Director of Public Prosecutions, Pietermaritzburg, argued that the decison to
separate or join trids should be soldy that of the Director of Public Prosecutions. It was further
submitted that joint trias are often necessary to prove the prosecution’s case adequately, and that it is
undesirable to subject witnessesto tetifying at two separatetrias. The response contended thet if there

o1 See clause 77(2) of the draft Bill.
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is afear that an adult offender will intimidate a child offender, the child could be placed in a separate

room and be linked via closed circuit televison to the court room.

9.36 The comment from magistrates was varied on this controversid aspect. Magigtrate Collins of
Pietermaritzburg and Magigtrate Louwrens found the proposas in the Discussion Paper in this respect
to be acceptable. Magistrate Coetzee strongly supported the provision that, wherejoinder was ordered,
the child would follow an adult to the court in which the adult would ordinarily be tried, rather than the
adult moving to the child justice court for thetrid. Magigtrate Venter concurred with thisand submitted
that the knowledge that a child co-accused could end up in an adult court would act as an effective
deterrent to would-be child offenders. Magidtrate Venter was aso of the view that the proposas
regarding joinder were necessary to prevent prejudice. He added, as an example, that it would be
unreasonable to expect the victim of a gang-rape to be subjected to cross-examination twice. The
Magidrate of Nongoma aso supported the proposal's concerning separation of trias, but opposed the
notionthat an gpplication for joinder could be brought by any party, onthe groundsthat theprinciplelad
down in section 153(4) of the Crimind Procedure Act may be infringed.

9.37 Magidrate van Renen was of the view that where there have been successful joinder
applications, the magisirates who hear these matters will have to be au fait with the child justice
legidation. It was therefore Mr van Renen’ s submission that in cases of successful joinder gpplications,
it might be necessary to direct that the adult should follow the child to the child justice court rather than

the converse.

9.38 Magidrate Maritz wasof the view that where achild commits an offence with an adult, heor she
should be prosecuted together with that adult and that there should be a separation only in exceptiona
cases, for example where the accused did not actively participate in the offence or where there are
numerous adults being charged. Magistrate Gradner, too, was of the view that separation should only
take placein exceptiond circumstances and submitted further that where achild commitsan offencewith
an adult and was not influenced by the adult but was a co-perpetrator, he or she should be treated as
an adullt.
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9.39 The NICRO report shows that 67.2% of the children interviewed felt that adults who are co-
accused should not be tried in the child justice court because, in their view, an adult could put dl the
blame on the child, knowing that the child might not be punished, and adults could threaten or intimidate
the child and force him or her to take the blame.

9.40 Those children who felt that an adult co-accused should be tried together with children who are
co-accused in the child justice court advanced the motivation that such adult could support and protect
achild.

941 The Commissonretainsits recommendationsin respect of mandatory separation of thetrias of
achild and his or her adult co-accused, subject to a joinder application which may beingtituted.>2 The
proposed legidation confirmsthat an gpplication for joinder may not be made unlessthere are compelling
reasons for joinder of thetrids. If an gpplication for joinder succeeds, it is recommended that the tria
should be hed in the court in which the adult isto gppear, which court must ensure that the child receives
the protections envisaged by the proposed draft Bill asfar as possble.

Criminal capacity

9.42 Inview of the recommendation to retain the doli incapax presumptionwhere children are over
ten years of age but below 14 years,*® the Commission included provisionsin the legidation detailing
how the issue of rebuttal isto be addressed by tria courts.3** Aswasrepeated at consultations on both
the Issue Paper and the Discussion Paper, the concern has been that in the past, the rebutta was dedlt
within arather perfunctory fashion. This aspect has therefore been addressed, and aprovision dlowing
for an evduation of the child’ s cognitive, emotiond, psychologica and socid development by asuitably
qudified person that may be requested by either the prosecution or the defence has been included. It

Is also recommended that such an evaluation should be conducted at state expense, asthe Commission

S0z Clause 80 of the draft Bill.
303 See para 3.28 in thisregard.

304 Clause 79 of the draft Bill.
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expects the number of children between ten and 14 years of age who have not been diverted and who
do end upincourt to bereatively low. A further provision placing the burden of proof on the prosecution
(aswasthe case a common law) has dso been included. It isdso required that achildwhoisat least
ten years but not yet 14 years of age and who is appearing before acourt should belegally represented,

at state expense if necessary.3®

Time limits related to the finalisation of trials

9.43 Provisonsredtricting the period for which achild could be detained whilst awaiting trid, in order
to ensure speedy findisation of trids where children are in custody, were included in Discussion Paper
79.3% Some comment was received at the workshops concerning this provision, most particularly where
childrenare on tria for serious offences, and court proceedings cannot be completed within that period.
The Commission has therefore provided, as a generd rule, that a child must be released if in detention
awaiting trid and thetria is not concluded within sx months after the plea. Where children are charged

with serious offences,**” however, the release provision should not apply.

Referral to the Children’'s Court

9.44 MsF Cassmremarked that sheisinfavour of exerciang cautioninthereferrd of childrentothe
Children’s Court. During a workshop held with personnd from the Department of Justice who are
responsible for implementation of policy, it was suggested that the Commissioners presiding in the
Children’s Court should be considered for gppointment as speciaised child justice magidirates.

9.45 MagidratesVenter, Callins, Van Rooyen, Coetzee, Maritz and the Stepping Stones One- Stop

Centre supported the discretionary conversion of acaseinvolving achild under 18 yearsto aChildren’'s

305 See clause 98(1)(c).

306 At 360. Theproposal inthe Discussion Paper wastherewhereatrial had not been finalised after six months,
the child would have to be released. Thetrial could, however, continue to completion.

so7 Seeitems 1, 2 and 3 of Schedule 3 to the draft Bill, ie murder, rape or armed robbery.
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Court inquiry as provided for in the Discussion Paper. Magistrate L ouwrens ad so supported the fact that
converson or transfer to the Children’s Court should not be mandatory, and submitted that transfer
should only be considered once the probation officer and the prosecutor deem it necessary; and further,
that courts should be empowered, at any time before sentenceis passed, to convert the proceedingsto
aChildren’sCourt inquiry, as present provisonsstipulate. Magistrate van Renen particularly supported
the provisons requiring that consideration be given to the possibility of transfer to the Children’s Court
In certain specified instances, and where adecision not to transfer the matter is made, that reasons for

not doing so must be furnished.

9.46 Due to the fact that the proposas in Discussion Paper 79 received much support among the
respondents, the Commission therefore retainsits recommendationsin respect of the provisonsenabling
referrd of achild to a Children’s Court. The Commission further retainsits view that, in addition to the
norma “child in need of care’ tedt, further criteria should be included in legidation to indicate

circumstances under which such transfer must be considered.3®

308 Clause 70 of the draft Bill.
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CHAPTER 10: SENTENCING

Overview of the proposalsin Discussion Paper 79

10.1  Threefactorsinfluenced the Commission's gpproach to the sentencing proposals encompassed
inthe Discussion Peper. Firg, of particular importancein regard to juvenilejustice, wasthe devel opment
of retorative justice as a primary objective of crimind justice. A second factor was the Condtitution: it
has been stated that the traditional aims of punishment have been affected by the Congtitution, and that
sentencing must be re-gppraised and developed in the spirit of the Condtitution.®* Thethird factor was
the gpproach to sentencing that can be gleaned from the internationa documents on child justice, where
references to rehabilitation have been overtaken by an emphasis on reintegration of the child into
society.1° The Condtitutional Court's decision in S v Williams®!! suggested that South Africas child
justice legidation should incorporate accepted internationa standards, as well as such further rules and
limitations as to ensure effective implementation of the internationa standards.

10.2  Although the Criminal Procedure Act provides for a range of sentences and conditions of

309 ‘TheLaw of Criminal Procedureand theBill of Rights' inBill of Rights Compendium Durban: Butterworths
(looseleaf with updates) 1996.

310 Van Bueren pointsout that the approach adopted by the Convention on the Rightsof the Child establishes
clearly now that the aims of a child justice system should be that children have the right to be treated in
amanner consi stent withthechild’ sage, and that the system should promotethechild’ sre-integrationinto
society. Also see AP van der Linden, GBCM van der Reep, FGA ten Siethoff and AEIJ Zeijlstra-Rijpstra
Jeugd en Recht Houten: Bohn Stafleu Van Loghum 1994 at 94 where it is stated, in respect of the
Netherlands, that in child criminal law the aims of resocialisation and re-education should be regarded as
complimentary to the traditional aims of punishment relating to adults.

311 1995 (7) BCLR 861 (CC). In this decision the sentence of juvenile whipping was declared to be
unconstitutional. Prior to this, whipping was the most prevalent sentence for juveniles, with some 35 000
children having been sentenced to this form of punishment each year.
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suspension or postponement of sentence which may be imposed upon children (or those persons who,
at the time of commission of the offence, were below the age of 18 years), it has been brought to the
attention of the Commission during the consultation phasethat sentencing officersdo not utilisethe above
range of options creatively. The current sentencing provisions in the Crimina Procedure Act, outlined
in the Discussion Paper at 217 - 220, have been regarded as being quite wide.3> The Condtitutiond
Court, too, regarded the existing pendties as permitting of a more flexible but effective approach in
dedling with child offenders®™®

General framework and principles

10.3 InDiscusson Pgper 79, the Commisson retained a large degree of discretion for sentencing
officers3* Although some clear limitations were proposed, such as a restriction on the sentence of
imprisonment of children below a certain age, the overal am was to promote the use of a range of
sanctions in an innovative way, and to encourage restorative justice-oriented and community-based
sentencing®® options. For purposes of clarity it was proposed that the available sentences be set out in
a framework based on whether they were non-custodial, or involved regtriction of liberty. The
Commission was further of the view that proposed legidation should not include any provision for
prescribed minimum sentences, recently introduced in South Africaby the Crimina Law Amendment Act

312 IMC Interim Policy Recommendations at 54.

313 Sv Williams and Others 1995 (7) BCLR 861 (CC) at 883. In addition, the Constitutional Court, after
considering current sentencing options and trends in child justice and penology, endorsed the
development of alternative sentence and diversion possibilities, citing examplesof anon-custodial nature.
See, also thedistinctive approach to juvenile sentencing adopted inthe recent caseof Sv Z 1999(1) SACR
427.

314 Despite thefact that in other youth justice systems sentencing hierarchies have been introduced to guide
courtsintheselection of appropriate penaltiesand to provideagreater degree of consistency in sentencing
this approach was not followed in the Discussion Paper. See C Cunneen and R WhiteJuvenileJustice: An
Australian Perspective Melbourne: Oxford University Press 1995 at 220 for an explanation of the New
South Wales and Victoria sentencing laws, which include measures designed to prevent a court from
imposing a sentence at one level unlessit is satisfied that a sentence at a lower level of the hierarchy is
inappropriate.

315 Community Courts and Alternative Dispute Resolution are discussed in the SA Law  Commission | ssue
Paper 8 ‘ Alternative Dispute Resol ution’; seeDiscussion Paper 79 at 223 for an overview of therelevance
of this Issue Paper to child justice.
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105 of 1997.31° This legidation exempts children under the age of 16 from such sentences, and further
supports the concept of different criteria being applied in respect of the gpplication of the legidation to
children of 16 years, but under the age of 18.

10.4 Thedternative sentencing proposasin the Discussion Paper were influenced by sentences that
are currently available in South Africa. In addition, new sentence possibilities that have proved useful
options for young offenders in other jurisdictions were included.®!” Restorative justice options were
specificaly spdt out as possihilities. The ligt of avalable options included referra to a family group
conference or victim-offender mediation,!® restitution, compensation and reparation to the victim of the
offence, as well as orders intended to promote the child's reintegration into his or her family or

community.

10.5 Many children servetermsof imprisonment without a pre-sentence report having been requested
or provided. It wastherefore proposed, in accordance with theinternationa rules®™® and also with South
Africancourt decisions,*?° that pre-sentence reports should be mandatory before any residential sentence
can be imposed, and that no admission to a prison or reform school be vaid without a certification on
the warrant that a pre-sentence report had been obtained. Further, the Discussion Paper provided that
pre-sentence reports should be placed before a sentencing officer in al cases, except where the child
was convicted of an offence referred to in Schedule 1 (to Bill A),** or where requiring such report
would cause undue delay prejudicid to the best interests of the child.

316 In operation since 1 May 1998. Section 53(1) of the Act provides that the provisions will cease to have
effect after the expiry of two years from the date of commencement of the Act, with the proviso that they
may be extended by the President with the concurrence of Parliament, for one year at atime.

317 The aim being to extend, as far as possible, the range of alternative sentencing options.

318 The Discussion Paper proposed that the court retain the power to impose a sentence other than that
recommended by a family group conference, victim-offender mediation or other alternative dispute
resolution proceeding.

319 Beijing Rule 16 requiresthat a child’s background and circumstances be made available to the competent
authority in social inquiry reportsin all except minor cases. See G Van Bueren The I nternational Law on
the Rights of the Child Dordrecht: Kluwer Academic Publishers 1995.

320 SvH and Another 1978 (4) SA 385 (EC),Sv Ramadzanga 1988 (2) SA 837 (V), SvQuandu en Andere 1989
(1) SA 517 (A).

821 See the explanation regarding the distinction between Bill A and Bill B in para1.24.



156

10.6 Thequestionwasraised inthelssue Paper asto whether evidence of previouspre-trid diverson
should be admissible at the sentencing stage of any subsequent trial. South African law would at present
not permit this, asit isnot a previous conviction. Allowing such evidence to be admitted would have the
practical effect of exposing the fact that a child had previoudy attended a particular programme, which
had not benefited the child.3?? In Discussion Paper 79, the Commission proposed that whilst evidence
of previous diverson may be presented at sentencing stage, it may not be used in aggravation of

sentence, but only to assst the court to determine a suitable sentence option.

Foecific sentences

| mprisonment

10.7 The Discusson Paper sought to give effect to the principle that detention should be a matter of
last resort. Imprisonment is of pecia concern where young children have been convicted. In order to
protect young children from this, the Discussion Paper proposed that the sentence of imprisonment for
children below a certain age (14 years) be excluded.®?® In addition, mindful of the Beijing Rules®** the
Discussion Paper proposed that imprisonment only beimposed upon children who have been convicted
of serious and violent offences. Also, in compliance with the internationd instruments, the Discusson

Paper proposed that life imprisonment be excluded as a sentence option for children.

32 The disadvantage, however, is that the previous diversion would have been based on the child's
volunteering to accept guilt, which is not equivalent to a previous conviction. The admission of this
evidence therefore poses the spectre of prejudice to the procedural and constitutional rights of the child.

323 In practice very few children below this age are admitted to serve prison sentences. On 31 April 1999 only
ten children under the age of 14 yearswere serving sentences of imprisonment in South Africa(see August
(1999) Article 40). Section 29 of Act 59 of 1959, as amended, prohibited the pre-trial detention in prison
of children below the age of 14.

324 Rule 17(1)(c) statesthat deprivation of liberty, as a measure of last resort, is only to be imposed when a
child has committed “a serious violent act against another person or persists in committing other serious
offences’.
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Reform schools°%°

10.8 Sentencing achild to attend areform school has been characterised as a drastic measure which
leads to the detention of the child for asubstantia period of time and exposure of the child to other child
offenders who may exhibit even worse anti-socid behaviour than the child himsdf or hersdf. The
Discussion Paper contains asummary of judicia precedent which has provided courtswith guidance as
to the procedure to be followed when this sentence is being considered.3® The Issue Paper drew
attention to the IMC investigation into places of safety, industrial schools and reform schools® which
reved ed numerous problems with respect to these indtitutions. It was observed that children sometimes
serve longer sentences in reform schools than they would if imprisonment were imposed. But if this
sentence were not available, children could then be sentenced to the more harmful option of
imprisonment.2 Since the publication of both the I ssue Paper and the Discussion Paper, there have been
some developments in practice,*? dthough the future of reform schools within Provincia and National
Education Department Policy has to date not been fully clarified. It appears that the reform schoolsin

325 A child may only be referred to an industrial school by the Children's Court under the Child Care Act 74
of 1983.

326 R vLangeveldt 1957(4) SA 365 (C);R v Rabotapi 1959 (3) SA 837 (T); Sv Motsoaledi 1962 (4) SA 703(O);
Sv Mwulha 1965 (4) SA 113 (0O); Sv Maasdorp 1967 (2) SA 93 (G); Sv Mkwanazi 1969 (2) SA 246 (N); S
vBosman 1969 (4) SA 217 (NC); Sv H 1978 (4) SA 835 (EC);SvT 1987(2) SA 508 (C). Naotably, the Criminal
Procedure Act itself providesno guidanceto sentencersasto the circumstancesunder whichthediscretion
to sentence a child to detention in areform school should be exercised.

327 IMC In WhoseBest | nterests? Report on Placesof Safety, Schoolsof | ndustry and Reform Schools July
1996.

328 Proposed secure care facilities for children are at present being designed only asfacilitiesfor childrenwho
await trial although suggestions have been put forward that they could in future also function as centres
where services can be accessed as a sentencing option.

329 Some reform school s have allegedly improved facilities, reviewed inappropriate disciplinary procedures,
and engaged with other role-players in the child justice sector (such as the IMC). At the same time,
however, the numbers of children sentenced to reform schools has declined dramatically for reasons that
have not been fully researched.



158

the Western Cape® are to dose, and new facilities will open in their stead.3%! Despite the uncertainty
surrounding the future of this sentence option, the Commission fdlt it necessary to retain the option of a
gmilar resdentid sentence. However, after receiving submissionsfrom the education sector to the effect
that the name “reform school” would disgppear, this sentence was referred to in Discussion Paper 79

as “a sentence with aresdentid dement”.3%

10.9 Discussion Paper 79 proposed that the guidelines as to when areform school sentence would
be appropriate should be included in legidation. These guiddines emphasised that the presiding officer
must be satisfied that a sentence with residence isrequired because of the seriousness of the offence; the
protection of the community; the severity of the impact of the offence upon the victim; and the fact that
the child has failed to respond previoudy to non-resdentid dternatives.

10.10 Attention was aso paid to the question of the length of these sentences®™? in the Discussion
Paper. Becausethe Commission wasof theview that reform school sentences can be digproportionately
long, aswell as being aware of the fact that two years can be too short (either for educationd or other
reasons®**) it was proposed in Discussion Paper 79 that reform school sentences should not beimposed
for lessthan 9x months. Asamaximum it should be possible, in exceptiona circumstances, with reasons

330 Six of the nine reform schoolsin the country are located in this province. Transfers to the Western Cape
schools of children sentenced to reform school in other provinces appearsto have halted dueto alack of
clarity about which province should bear financial responsibility.(see Sv Mtshali and Mokgopadi, case
A863/99 WLD reported inArticle 40, supra).

33 See Article 40, supra (Interview with Minister Helen Zille).

332 A reference to reform school sentences were retained in clause76 of Bill A in order to avoid confusion as
to what was intended by the term “ sentence with aresidential element”.

333 At present in effect a two year sentence (see section 291(1) read with section 290(1)(d) of the current
Crimina Procedure Act 51 of 1977), which can be extended by a further two years, as long as it is not
extended beyond the 18th birthday of the child. Children themselves have frequently requested to be
sentenced asadults (so that they may receive ashort term prison sentence), rather than facethe possibility
of afour year reform school stay.

334 With the proposed minimum age of admission to prison, areform school sentencewill betheonly available
option for children below this minimum age. A few of these young children may have committed serious
offences in regard to which the community requires adequate protection, and a lengthy reform school
sentence might then be the only option.
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for this noted on the record, to refer a child to reform school until the age of 18.3* The usud maximum
term, where such exceptiona circumstances do not exist, should remain two years. In addition, no
adminidrative extensions of sentences should be dlowed, and any proposed extensons beyond the
sentence envisaged by the initia sentencing officer should have to be reviewed by a court. It was
proposed that the present automatic review procedure applicable to this sentence should be retained.

10.11 The Issue Paper suggested that a monetary fine may be excluded from the range of sentence
options provided for in proposed legidation, but that such excluson should not preclude the possibility
of payment of money as an aspect of reparation or restorative justice. There was substantia support for
this view.3® Therefore, the Discussion Paper proposed that monetary fines payable to the State should
be excluded as a sentence option. Most respondents agreed that restitution, reparation to the victim and
compensation in monetary form should be retained as valuable components of a restorative justice
approach, and aproposa to this effect wasincluded. In addition, where avictim is unknown, or where
aso-cdled “victimlessoffence’ has been committed, an option which furthersrestorative justiceamswas
proposed. A sum could be payable directly to a charity or welfare organisation involved with children
and identified, with mativating reasons, by the child who isthus sentenced, in lieu of payment to aspecific

victim.

Alter native sentencing

10.12 At present, most sentences that would be described as dternative sentences (for example
compensation, community service, attendance at courses or treatment at specified centres) cannot be
imposed on their own. They can only be imposed as conditions of suspension or postponement of
sentence. Conversdly, al suspended sentences in present legidation must have conditions attached

335 Thusachild of, for example, 13 years, convicted of aserious, violent offence could serve this sentence as
an alternative to imprisonment.

336 It was borne in mind that it is usually parents who eventually have to pay the fines imposed on their
children.
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(induding the negative condition not to re-offend) in order to be legally enforcegble. The Issue Paper
raised the question whether it would be desirable for legidation to provide that aternative sentences be
imposed independently, without the necessity of adways linking these to suspended or postponed
sentences.®*” The Issue Paper aso raised the idea of the inclusion of further intermediate sentencesiin

legidation, so asto provide sentencing officias with awider range of available options.

10.13 DiscussionPaper 79 reviewed literature which suggested that present dternative sentences, such
as the rendering of some specific benefit or service to the aggrieved person and community service, are
not used as widdy asthey might be. A problem specific to child offendersis that according to present
legidation, community service may not beimposed on achild below the age of 15 years.>*® Community
service also needs to be imposed for a period of at least 50 hours. In Discussion Paper 79, the 1973
Minimum Age Convention on Child Labour was congidered, and, in particular the principle that children
between the ages of 13 to 15 years may do light work which isunlikely to be harmful to their hedth or
development and which will not prejudicetheir attendance at school. It was argued, therefore, that there
Is scope for subjecting children below the age of 15 years to community service, as long as account is
taken of the age and maturity of the child. Many service providers believe that children of 13 yearsand
older are ableto perform community service, and that it would be ava uable sentence option. Discussion
Paper 79 proposed, therefore, that community service should be an independent sentence option for
children from the age of 13. Further, since it had been argued that the statutory minimum of 50 hours
would inhibit the use of this sentence for children, and may be disproportionately severe for younger
children, Discussion Paper 79 proposed that the minimum be dispensed with.

10.14 The wdl-known programmes offered by NICRO, which are suitable both for diverson and as
sentence options, wereincluded in thelist of available sentences proposed in the Discussion Paper. The

emerging trend to coupleinnovative programmesfor young peoplewith aresdentiad component wasaso

337 What isregarded asacondition of sentencein South Africamay beimposedindependently insomeforeign
jurisdictions. Section 283 of the New Zealand Children, Y oung Persons and Their Families Act, 1989
includesin its range of sentencing options sentences such as payment of reparation towards emotional
harm or loss of or damage to property, restitution and community work.

338 Therational e behind the age limitation is probably founded upon the principle that children should not be
subjected to forced |abour. However, community serviceisarguably ajustifiablelimitationto the principle
that children should not work.
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discussed.®*® Recent pilot projects involving experientia learning provide one such example, and as
programme options develop, it is possible that other programmes too may require short-term stays in
residentia care3* In order to facilitate the development of these aternatives to imprisonment, it was
proposed that thelegid ation should provide more flexible optionswith regard to periods of residence3*
Thus Discussion Paper 79 proposed provisions enabling the sentencing officer to impose arequirement
of atendance a& moreintensive programmes, of longer duration than those usudly available. In addition,
provisonwas aso madefor aresdential requirement to be attached to these sentences. The desirability
of linking these sentences to the acquisition of skills and vocationa training®*? influenced the formulation

of these new sentence options in the Discussion Paper.

10.15 Postponement of the impodition of sentence is an option with which South African magistrates
are familiar, especidly in juvenile cases. Postponing the imposition of sentence resembles diversion -
postponement of sentence is currently used when the child is required to attend a programme. If the
programme has been successfully compl eted, the sentencing officer will, on thereturn date, often impose
acaution and discharge, or amilar sentence. Discussion Paper 79 recommended that both suspension
and postponement of sentences should continueto form part of the array of sentencing optionsavailable
to the judicid officer, but that imprisonment, athough it can be partidly or fully suspended, should not
be an automatic dternative sentence to any other sentence®* It was thus proposed that a child who
faled to comply with conditions of a suspended sentence would have to be returned to court for

reconsideration of the question as to whether imprisonment (or any other aternative sentence) was

339 Thisis sometimes linked to the fact of a child being homeless or living in unstable family circumstances,
and therefore unable to qualify as easily for an alternative sentence.

340 These may be offered by government (such as in secure care facilities or reform schools) or by non-
governmental organisations.

Al However, unfettered placement of young people in residential programmes cannot occur without close
monitoring and vigilant protection of the rights of young people who are placed there even for short
periods of time.

342 An important element of the newly established “The Journey” programme (lasting six months) being run
by NICRO.

A3 If detentionisto be considered asamatter of last resort, it seemslogical that it can be considered only after
the efficacy and possibility of serving the contemplated alternative has been exhausted and the possihility
of imprisonment considered independently. See, too, the approach of Erasmus JinSv Z supra, aswell as
the judgement in Sv S 1999 (1) SACR 608 (WLD).
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warranted.

Correctional supervision

10.16 Correctiona supervision, introduced in 1993, is aso a community-based sentence composed
of various measures, such as house arrest and attendance of programmes* It is considered a severe
punishment, and has been used for offences such as rape, mgjor thefts and assaults. It is gpparent that
it can be used for any offence3* As a sentencein terms of section 276(1)(h) of the Criminal Procedure
Act 51 of 1977, the first type of sentence of correctional supervision, it can only be imposed after
consderation of areport of aprobation officer or of acorrectiona officer. Section 276(1)(i), the second
type of correctiond supervision, makes provison for conversion of a prison sentence into correctiona
supervison. Itisunknown to what extent sentencesof correctiona supervision have beenimposed upon
children, but some correctiond officids have expressed discomfort with the idea that young children
below, say, 15 years,** be included within the ambit of this sentence.

10.17 InDiscusson Paper 79, theview was expressed that it would be preferableto link theimpaosition
of correctiond supervison as a sentence to the minimum age of admisson to prison. In this way,
correctiona supervison could be ared dternative to imprisonment as was aways intended. It was

further noted that correctional supervison as contemplated in section 276(1)(h) of the Crimina

See M Chaskalson et al Constitutional Law of South Africa op cit at 28 -3.

VG Hiemgra Suid Afrikaanse Strafproses 5" edition by JKriegler Durban: Butterworths 1993 at 673.

5 & £

It requires a great degree of responsibility in order to fulfil the reporting and attendance requirements, as
well as to comply with conditions such as house arrest. In addition, there is the difficulty with the
community service aspect of the sentence, in that the current minimum age limit for this in the Criminal
Procedure Act is 15 years.
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Procedure Act should be theform of community correction primarily availablein the child justice sphere,
and thiswas provided for in the Discussion Paper.3* However, in order to ensurethat childrenwho are
sarving terms of imprisonment are not deprived of access to correctiond supervison where this could
ensure their release from detention, a provision to the effect that the Commissioner of Correctiona
Services may release any child from imprisonment into a correctional supervison programme was

included in the Discussion Paper.

Diversion after conviction

10.18 Discussion Paper 79 canvassed the possibility of enabling diversion after conviction. It was
suggested that asentencing officer might, in lieu of impaogition of sentence, refer amatter to afamily group
conference or restorativejustice process. It was argued that where diversion occurred after conviction,
the conviction should then fall away, asis currently the case with the conversion to a Children's Court
inquiry.>*® It was therefore proposed in the Discussion Paper that the possibility of referrd to a Family
Group Conference (FGC) after conviction should be included as an option for a sentencing officer, but
that the recommendations of such conference must be referred back to court for judicia consideration.
The court could agree with or differ from the recommended sentence, but in the latter instance would

have to provide reasons for doing so.

Evaluation of comment and recommendations

General framework and principles

10.19 Most respondents expressed the view that the sentencing options spelt out in Discussion Paper

sar Thus no equivalent to the present section 276(1)(i) of the Criminal Procedure Act wasincluded.

348 The New Zealand model isauseful benchmark in this regard: theway inwhichthelegislation providesfor
diversion after conviction isby requiring that acourt must refer amatter after conviction to afamily group
conference, after which the judge can confirm the agreement reached. It should be noted that in the New
Zealand child justice legislation, such referral after conviction is mandatory.
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79 were as broad aswas possible given the present infrastructurein South Africa3* The magiterid sub-
cluster, Ladysmith, and the Magistrates, Hopetown and Durban, were of the view that the Discussion
Paper included dl possible sentencing options, and that no additiona suggestions appeared necessary .
Agreement was also expressed with the formulation of the options pertaining to custodia sentences®*®
and it was srongly suggested that sentencing guiddines definitdy be included in the find legidation by
thesejudicid officids>* By contrast, the sub-cluster, Newcastle, was concerned that some provisions
appeared to “take away” the sentencing discretion of the courts. The submisson did not provide
dternative proposds, however. In a smilar vein, the Magistrate, Vulindlda, did not recommend the
inclusion of guideines or sentencing principles, but on the grounds that “they can never be exhaudive’.
The Magidrate, Pietermaritzburg, referred the Commisson to the judgement of Judge Erasmusin Sv
Z en Vier Ander Sake,*? and commented that al that is needed to be known about sentencing is
contained in that judgement, thus obviating the need for any legidation on sentencing.

10.20 The submissonsreceved from the Magigtrate's Court, Johannesburg, highlighted the divergence
of opinion concerning the provisions on sentencing in the Discusson Peper. One magidrate viewed the
proposals as “radicadly ending the discretion that courts have and should have in the exercise of ther
judicia powers’,*3 whilst colleagues from that same court viewed the sentencing proposals as entirely
adequate, “ acceptable and redistic” %

10.21 The Gauteng Provincid Department of Welfare suggested that the legidation should delineste
in more detail when sentences with a purely retributive character may be imposed. The Magidtrate,

349 Ms Cassim, Unisa, suggested however, that consideration be given to further alternatives such as
€l ectronic monitoring and "boot camps”.

350 See too, the submission of the Magistrate, Cape Town: “It is clear that alot of thought has gone into the
formulation of custodial sentences and (the provisions) are supported.”

351 The Magistrate, Durban, commented that “it isalways useful to have guidelines where possible”.

352 Supra. The judgement was reported after the release of Discussion Paper 79. A convenient summary of
the judgement is provided in August (1999) Article 40 supra.

353 In particular, thismagistrate did not agree with the proposed maximum sentence of 15 yearsimprisonment,
asit did not address the problem of serious crime and the overall interests of the community.

354 The Magistrate, Bloemfontein, was in agreement with the proposals concerning sentencing provided for
in the Discussion Paper.
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Hopetown, stressed that lay assessors can play alarge role in sentencing, as the community is then
directly involved. Asagenera point, savera respondents commented that sentencing will be afruitless

exercise if the necessary infrastructure and facilities are not in place.

10.22 The submisson from Police Legd Services requested that it be specified where a child should
be detained pending transfer to a reform school, and recommended that detention in police cells be
expresdy excluded.

10.23 The Commission concludes that the comments referred to in the above paragraphs are largely
supportive of the proposas contained in the Discussion Paper, and that the genera framework outlined
in the Discussion Paper should therefore be retained. The provisions®™® of Bill B darify that children
subject to thislegidation must be sentenced in terms of the provisions of the proposed legidation, which
then replaces the Crimina Procedure Act as far as sentencing is concerned. It is proposed that purely
retributive sentences should be kept to aminimum, as such sentences would upset the bal ance between
offender, victim and community that the proposed legidation seeks to achieve. The judicid precedent
contained in the semind judgement in Sv Z en Vier Ander Sake has been utilised to supplement the
genera sentencing provisions contained in the proposed legidation, in particular as far as the judiciad

emphasis on follow-up and monitoring of young people sarving dternative sentences are concerned. >

10.24 Asregards assessors, the view has dready been expressed that, dueto theintention to facilitate
specidisation in the child justice system, assessors would not be appropriate. However, it must be
pointed out thet the legidative proposals encourage community involvement in the child justice system
in avariety of ways, including the proposed locd child justice committees and through diversion.

10.25 The Commission agrees that children should not be detained in police cells after the finaisation
of the preiminary inquiry, and provisonsto that effect are clearly provided for in Chapter 4 in Bill B on
detention of children and release from detention.

3% See clause 84.

356 Seeclause 88 in particular.
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Foecific sentences

10.26 The NICRO report detailed the views of the children consulted about what they believed to be
the mogt effective form of punishment for serious offences committed by children. Morethan haf of the
children consulted, ie 57%, suggested long-term imprisonment as a stitable sanction.*’ The report
explained, intheanayssof thefindings, that the children'sviewswereinfluenced by alack of awareness
of aternative sentences. The report indicated further that the participants were of the view that, at
present, residential sentences such as reform schools and imprisonment are ingppropriately handed
down, and that their use should be restricted in legidation to certain specified cases®*® With regard to
less serious offences, the participants were of the view that the appropriate sentence options could be:
community service, fines, reform school referrds, suspended sentences, short terms of imprisonment,

attendance at diversion programmes and house arrest.

Life imprisonment

10.27 The Gauteng Provincia Department of Welfare agreed with the proposal in Discussion Paper
79 that life imprisonment should be excluded as a sentence option for children. The NICRO report
recorded that 94.8% of the participants felt that this sentence should be excluded from legidation.*°

10.28 Inview of thefact that internationd rules require thet life imprisonment for offences committed
asachild be excluded asasentence, and in view of the support from responses received concerning this

proposal, the Commission proposes the retention of thislimitation in the legidation.

37 It must be borne in mind that some of the children were themsel ves serving severe sentences for serious
offences.

358 The participants suggested thefoll owing: serious crimes such asmurder, rape and robbery; when aperson
isadanger to society or the community or the victim; and “when a person has been given awarning and
will not listen.”

359 Some of the reasons given by the participants were: “alife sentencefor achildiscruel and inhumane’; “a

child can still change his or her ways if given guidance and support”; “a child is too immature to learn
anything from a life sentence”; “a child still has his or her life ahead”, and “everyone needs a second
chance”.
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[ mprisonment

10.29 The Magidrate, Hopetown, whilst supporting the proposed increase in sentencing jurisdiction
of the child justice court to five years, was of the opinion that where children are concerned, long term
imprisonment should be avoided. Many submissons questioned the maximum term of 15 years
imprisonment proposed in Discussion Paper 79, suggesting that it was unredligtic and that it would
encourage older persons to use children in the commission of serious crimina offences® The Inkatha
Freedom Party submission proposed apossible exception to the proposed 15-year maximum sentence
where a child had been convicted of a Schedule 2 (to Bill A) offence. The NICRO report showed that
when participants were asked what an appropriate aternative to alife sentence would be, imprisonment
In varying maximum terms was proposed. The mgority of respondents (36%) suggested a term of
between six and ten years, 28% a sentence of 11 to 15 years, and 17.5% a sentence between two and
five years. The responsestend to show that children's perceptions of both the duration of time and what
condtitutes a “lengthy sentence” differs from that of adults, which explains the fact that most children

opted, in the most serious cases, for a sentence between six and 15 years.

10.30 The NICRO report revealed that the participants supported the proposal of aminimum age of
admissonto prison. While 31% proposed 16 years as the minimum age, 24% thought that a person
should be 18 years of age. The next sgnificant grouping was of the view that 14 years should be set as
the minimum age3* In al, 67% of respondents proposed an age of 16 or above, reflecting aclear view
that young children do not belong in prison. At the consultative workshop held with officids from the
Department of Correctiona Services, the opinion was expressad that if aminimum age for admissonto
prison as a sentenceisto be included in the legidation, an amendment to the Correctiona Services Act
must be brought about, so that both Acts reflect the samerule.

10.31 The Commission received overwhelmingly positive responses to the notion of introducing a

360 Support was expressed in several written responses, as well as at many consultative workshops, for the
creation of acriminal offence where adults have in fact used a child to commit an offence.

361 Some of the reasons given by the participantswere: young children need to bein school to secure abetter
future; younger children are still dependent ontheir parents; younger children arevulnerableto gangsand
abusein prison; and younger children cannot handle prison emotionally.
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minimum age for the imposition of a sentence of imprisonment, and accordingly proposes®®? that such
sentence may only be imposed upon a child who at the time of the commission of offenceis 14 years of
age or above. The Department of Correctional Services does not have facilities or programmes for
children below the age of 14 years, and such children would have to be sentenced to reform school if
inditutiondisation is deemed appropriate. Further, in view of the support received for the inclusion of
international principles, the Commission has provided®® that imprisonment may only be imposed if
subsgtantia and compelling reasons exist because the child has been convicted of an offence which is
serious and violent, or because the child has previoudy failed to respond to dternative sentences,
induding available sentences other than imprisonment. A further provision to ensurethat detentionisused
as alast resort has been included, clarifying that imprisonment may not be imposed in respect of a
Schedule 1 (to Bill B) offence.

10.32 An offence cresting crimind ligbility for adults or persons over the age of 18 years who incite,
persuade, induce or encourage children to commit offences has been included in the section of the
legidation dealing with offences and pendties®“ In view of the concern that specidised child justice
legidation may create the impression that adults can use children with impunity in the commission of
offences, this has been deemed to be an important addition to the substantive crimina law.

10.33 Inview of the reservations that were expressed about the possbility of a maximum term of
imprisonment in child judtice legidation, the Commission has revised its proposd in this regard. The
Commissionconsdered the possibility of introducing amaximum term in relation to each charge, but was
concerned that this might lead to effective multiplicity of charges in order to ensure the possibility of
lengthy sentences. This could then result in extremely lengthy effective sentences (say severd 15- year
terms) being imposed, dbeit with alimitation on the maximum term for each count. In addition, setting
amaximum higher than 15 years (say 25 years) may inadvertently serve asasgna that children should

recelve such severe sentences. In view of these consderations, the Commission has opted not to set a

362 See clause 92(1)(a).
363 Clause 92(1)(b).
364 Clause 117(3).
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maximum term of imprisonment, and truststhet the fact of youthful agewill play alargerolein mitigating

excessvely long sentences for children.

10.34 The Commission has, as a result of suggestions received at workshops and consultations,
included aprovision™ that requires that any period of time spent in prison whilst awaiting trid must be
deducted by the presiding officer from a prison sentence imposed.

Reform schools

10.35 Participants at the workshop held by the Commission in George supported the retention of a
provison cregting a sentence smilar to the present reform-school sentence, in view of the necessity of
asentencing option for children with specia behavioura problemswho have been convicted of offences.
A dedicated workshop was held at the Universty of the Western Cape with wide representation from
gt at existing reform schools, as well as the Western Cape Education Department, on the specific
provisons pertaining to reform schools contained in the Discusson Peper. Generdly, there was
agreement regarding the idea of including provisons on reform schools in child justice legidation (as
digtinct from referring to this option only in legidation pertaining to the education sector). However, the
term“reform school” was regarded as having negative connotations, and it was argued that it needed to
bereplaced. Participantswere of the view that any extensgons of or release from such asentence should
be the prerogative of the school itsdf, rather than any sentencing officer. In asubmission received from
the Western Cape Education Department subseguent to the workshop, it was proposed that the words
“reform school” used in the Discusson Paper be replaced with “residentia facility for compulsory

resdence’.

10.36 The unequd digribution of reform schools in the various provinces led to comments about the
desirability of a sentence which cannot be implemented due to practical constraints.**® Theindusion of

an intermediate resdentid sentence for children in order to minimise the use of detentionin prison asa

365 Clause 92(5).

366 See the comments of the Magistrate, Richmond, in this regard, and the recent decision of Judge Nugent
inSv Mtshali and Mokgopadi (Case A863/99 WLD).
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sentence is regarded by the Commission as being essentid. Furthermore, dternatives to imprisonment
are required under the Convention on the Rights of the Child and other internationd instruments, in order
that imprisonment be amessure of last resort. Findly, thereisalong tradition in South Africaof referrds
of young people to educationd indtitutions (such as reform schools) in lieu of imprisonment. It would, it
is submitted, represent a significant step backwards to revert to a sSituation where no aternative to
imprisonment was available in law. Thus, despite the practical implications that may arise given the
provincid inequdities in the exiging providon of facilities, the Commission has decided to retain the
option of an dternative resdential sentence, abeit with the change of designation as suggested by the
Western Cape Education Department. The Commission is further of the view that the government will
have the respongbility of ensuring the availability of at least one such resource for the northern, southern
and eastern parts of the country. This recommendation is strengthened by the findings of the AFReC
report. Thereport suggested further thet, in order to avoid the provincia inequities of the pagt, thisshould
be regarded as a nationa funded mandate in the same way that academic teaching hospitas (which

provide resources to other provinces) obtain funding nationaly. 3%’

10.37 It was further proposed in the submission of the Western Cape Education Department that after
impositionof the above-mentioned sentence, the order should bereferred to therelevant Provincia Heed
of Education to designate an gppropriatefacility. It gppearsthat the submission suggested that thisshould
be provided for in legidation. Once ayoung person has been admitted to aresdentid facility managed
by aProvincia Education Department, the Western Cape Education Department submitted that further
decisons concerning such child should be effected in terms of the Child Care Act 74 of 1983, save that
It was submitted thet in its view, the possibility of adminidtrative extension of the duration of such order
(currently provided for in section 16 of the Child Care Act) should not apply. It was proposed thet “the
duration of the sentence should be gated in terms of a minimum and a maximum period of resdentia
care, with the option of discharge from the effect of the order (sentence) by the Head of the Provincia
Education Department before the expiry date or maximum period stated on the order, based on the
redisation of the developmentd gods st by the inditution”.

367 AFReC report at 64.
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10.38 A further proposal made by the Western Cape Education Department was that the legidation
should include aprovison to dlow individuasthe option of remaining at the facility in order to complete

their education after expiry of the maximum period.3%

10.39 Theproposa tothe effect that it should be possibleto impose asentence of shorter duration than
the present two year sentence, and that provision should be made for aminimum and amaximum length,
appears to accord with the proposas in Discussion Paper 79. Save for minor changes of wording,
therefore, the provisionsin Bill B follow similar lines*® The proposal in the Discussion Paper regarding
adminidrative extensionsof this sentence has, with due regard to the commentsreceived by the Western
Cape Education Department, been dtered. It is now specified®” that except where a child wishes to
remainin afacility to complete hisor her education, adminigrative extensons of these sentences may not

be effected.

Fines

10.40 MsCassmof Unisawasinfavour of finesbeing retained, on the basisthat children who can pay
fines should be enabled to do s0. She agreed with the proposas in the Discussion Paper, though, that
moneys received should be payableto children's or welfare organi sations, rather than the State. Shewas
therefore of the opinion that fines can be used as an aspect of restorative justice. The NICRO report
recorded that the mgority of children who participated in the study (63%) werein favour of theretention
of monetary pendties, dthough the only motivation given was that if “parents can afford to pay they
should be dlowed to do s0”. The 36% of respondents who opposed theinclusion of fineswere better
able to mativate their pogition, arguing that children are supposed to be at school and cannot work for
money; that afineisno red deterrent; that a.child without resources may reoffend in order to be ableto

368 This has been effected in clause 91(4) of Bill B.
369 See clause 91(1).
810 See clause 91(3).
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pay the fine; and that parents end up paying the fine, implying that the court punishesthe parent and not
the child.

10.41 The Commission holdstheview, as supported by most respondentsto the Discussion Peper, that
fines should not be a competent sentence, save where monetary penalties are used to further restorative
justice sentencing goas3™* The argumentsraised to support the retention of the possibility of bail arenot
on dl fours here: bail is frequently paid by athird party as security for an accused person to return to
gtand trid. Payment thus serves as an inducement. Fines, however, serve no such purpose, asthetria
is by then aready complete, and the practice shows that children's parents - wherethey can pay - are
therefore held liablefor children'smisdeeds. The Commission hasfurther provided that whereastatutory
offence specifies afine with an dternative of imprisonment, a presiding officer sentencing achild for the

commission of such an offence may impose arange of specified aternatives other than the fine3"2

Correctional supervision

10.42 The Benoni office of the Department of Wdfare, Gauteng, was of the view that this sentencewas
not a desirable option for children, and proposed the expansion of the sentence involving placement
under supervison by aprobation officer inits stead. However, as much as the expansion of supervison
by probation officers is a desirable aternative sentence,*” the Commission believes that correctional
supervison can play a vauable role in ensuring that children, whilst receiving a severe sentence,
nevertheless avoid incarceration in prisons. Support was expressed at the workshops for the proposal
that only one of the two forms of correctional supervision be provided for in regard to children, in order
to ensure that this sentence is used as an dternative to imprisonment. The proposas in the Discusson

Paper are therefore retained.

Alter native sentences

sr See clause 94.
sr2 Ibid.

373 See the comments of Judge ErasmusinSv Z en Vier Ander Sake supra.
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10.43 The Benoni Office of the Department of Welfare, Gauteng, supported the various orders
proposed in Discussion Paper 79,574 a view which was echoed at al of the workshops held by the
Commisson. The ordersincrease the possibility of imposing dternative sentences. The submission from
the Benoni Office so mooted the possibility of weekend detention camps for teenagers convicted of
offences, during which rigorous behaviour modification could take place. The Western Cape Education
Department remarked, in reation to diverson and to dternative sentencing, that clarity isneeded onwhat
is meant by “attendance a a specified centre or place for a specified vocational or educational

purpose’, and questioned how tuition fees in this regard will be funded if “ specified centre’ refersto a
technica college or some other educationd or training centre. Thisisavauable ingght, but thewording
used in the proposed |egidation dready appearsin section 297 of the Crimina Procedure Act, and does
not appear to have occasioned problemsin the past. Clearly, if the specified centreis onethat is saffed
and funded by the Education (or Welfare)*”® Department, that Department will fund the implementation

of the dternative sentence, asis currently the case,

10.44 The Commission believes that most dternative sentences suggested by respondents can be
accommodated within the framework of the aternative sentences that have been proposed. In view of
the positive responses to the dternative sentences proposed in Discussion Paper 79, the proposals in
this regard have been retained.

Suspended and postponed sentences

10.45 A comment received from a Johannesburg magistrate expressed surprise at the provison in
Discussion Paper 79 enabling the passing of sentence to be postponed for a period not exceeding three
years. The magistrate averred that there has never been a problem with the (present) five-year period
for postponement of the passing of sentence, and this period should therefore remain as the statutory
period. However, the Commission isdesirous of furthering the principle that children should be treated

374 The orders can be used either as diversion options or a sentences.

375 For example, drug and alcohol rehabilitation centres.
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differently from adults, and in a manner gppropriate to their age. Five yearsis avery long time (from a
child's perspective) to await findity on the case:3"® Thus the Commission prefers the formulaion in the
Discussion Paper. The Benoni Office of the Department of Welfare, Gauteng, suggested expanding the
option of postponing sentences, but does not suggest how this should be provided for in concrete terms
inlegidation. Further, they advocated the expansion of the option of placement under the supervision of
a probation officer, in the sensethat it can be usefully coupled with community service (presumably also
supervised by the probation officer). In thisway the need for correctiond supervision diminishes, snce
itisnot (inther view) asuitable sentencing option for children. The legidation has been drafted with the
emphasis on the maximum use of dternative sentences, including placement under the supervison of a
probation officer, with or without an additional condition of performance of community service. The
Commission hasthusretained to alarge extent the proposd sin the Discussion Paper, with minor editorid

revisons.

Evidence relevant to sentence

10.46 Boththe Gauteng Provincia Department of Welfare and The Law Society of the Cape of Good
Hope were of the view that evidence of previous diverson should be able to be consdered in
aggravation of sentence. One reason given is that where the same offences have been committed, a
previous diverson is an indicator of the child's behaviourd tendencies, which are relevant to sentence.
A smilar view was expressed at the workshop held by the Commission in Pietermaritzburg, but different
grounds were cited: it was argued that the magistrate who knows about a previous diversion cannot be
expected to ignoreit during sentencing. However, the Commission cannot agreethat apreviousdiverson
should be regarded as equivaent to a previous conviction, asthiswould violate the procedura rights of
the child: ajudicid finding of guilt did not occur. The Commission, after reconsderation, believes that
it would be best not to interfere with the presiding officer’s discretion to decide on a particular
sentencing option after having heard dl evidence relevant to adecison on sentencing. The draft Bill is

876 This argument does not apply with regard to suspension, since the matter is then finalised. Setting
conditions of suspension of sentence - for example, the obligation not to reoffend - can be a useful
preventive measure, and the Commission has therefore retained the possibility of suspension of any part
of asentence for a period not exceeding five years.
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therefore dlent on thisissue.

Pre-sentence reports

10.47 Many respondents and participants at the workshops supported the introduction of legidation
meking the provision of pre-sentence reports mandatory before sentence.®”” The Law Society of the
Cape of Good Hope supported the requirement of apre-sentencereport inall caseswherearesdentia
sentence is to be imposed, but cautions that resources would have to be put in place in rurd and less
populated areas to provide the personnel to implement this requirement. Concernswere a so expressed
about thelength of time pre-sentence reports can take.*"® The magistrate, Johannesburg, was of theview
that, because petty offenceswill have been diverted, pre-sentence reports should be required in respect
of each and every child who is convicted of any offencein the child justice court. At the workshop held
by the Commission with practitioners from the Justice sector, including prosecutors and magistrates, the
concern was expressed that the provision requiring mandatory pre-sentence reports was somewhat at
odds with the provison in Discusson Paper 79 granting sentencing officers the discretion whether to
follow the recommendetions of the probation officer contained therein. The view was expressed at the
workshop held in George that the recommendations of probation officers are frequently not accepted
by justice officids (ie magistrates or prosecutors) because some personnd from the Justice Department
are not familiar with the new developments and thinking regarding child judtice.

10.48 The Commission agreesthat because petty caseswill have been diverted, pre-sentence reports
should be required before the imposition of sentencein al but petty cases.3” Further, the Commission
agreesthat it ishighly desirable to require such reports to be prepared within a specified period of time,
and aprovision requiring the preparation and placement before the court of such report within one month
after the report has been requested, has therefore been included in Bill B.3°

377 For example, the Gauteng Provincial Department of Welfare.
378 The concern was addressed in clause 85(2).

81 See clause 85(2).

380 See clause 85(6).



176

10.49 The Commissonisfurther of theview that an unwarranted interference with the discretion of the
sentencing officer would occur if he or she were not empowered to deviate from the recommendations
of the prabation officer. In the Commisson’s view, requiring socid history reports is vauable for the

sentencing officer, but does not replace judicid discretion.

10.50 An objection was recorded by Mr T P Mudau, Magistrate Johannesburg, to the proposed
requirement in Discussion Paper 79 that a certificate be issued that a probation officer’s report had in
fact been placed before a court upon imposition of aresidential sentence. The objection centred on the
proposed cregtion of a crimind offence of admitting a child to a resdentid facility without such
certification being attached to the warrant of detention. This view was reiterated a a number of

workshops, and the Commission has therefore not retained this provision. 3

10.51 The Gauteng Provincid Wefare Department advised that probation officers who provide pre-
sentence reports should be more familiar with the resources available in the community, and warn that
probation officers often recommend ingtitutiondisation of children merdly becausethisisan option with
whichthey arefamiliar. The Commission agreeswith this concern and recommends continued in-service

training of such officers.

381 A better route to ensuring that social history reports are presented in these cases would be to lodge an
appeal against, or review of, the sentence.
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CHAPTER 11: LEGAL REPRESENTATION

Overview of the proposalsin Discussion Paper 79

Theright to legal representation

11.1 Likeadults, children who are accused of offences have aright to legal representation from the
time of arest. Thereisaduty on magistratesto explain theright to lega representation to every accused
who appears before the court. The availability of Lega Aid should also be explained to each accused
person. However, in over 80% of cases accused persons under 18 years of age appear before the

courts unrepresented.®? The reasons for this are spelt out in the Discussion Paper.3

332 JRaulinga, D Siditi and T Thipanyanein L Pollecutet al L egal Rightsof Children in South Africa National
Institute for Public Interest Law and Research 1995 at 63, 86 and 101. There are some indicationsthat this
proportion may have decreased in recent times, as the endeavours of the Legal Aid board to increase the
availahility of legal representation pursuant to the 1996 Constitution have taken effect.

383 At 266 - 277.
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11.2  Section 35 of the Condtitution of the Republic of South Africa108 of 1996 guaranteestheright
of dl detained and sentenced persons (including children) to have a legd practitioner assigned to the
detained person by the state and at state expense, if substantia injustice would otherwise result, and to
be informed of this right promptly. Asyet thereisno caselaw to embellish the meaning of “subgtantia
injudice’ asit relates specificdly to children. In the Discussion Paper it was argued thet it was therefore
necessary to ensurethat the proposed child justice legidation should give aclearer explanation regarding
the rightsof the child to belegally represented.®* International law also providesfor legal representation
for children in crimina proceedings.®®

11.3  Although deprivation of liberty generdly beginsas soon asthe child is gpprehended, the practica
redity isthat alawyer will under ordinary circumstances not beinvolved at this point. In most cases, the
first real opportunity to apply for representation through the legd aid system will be on the day that an
accused first gppears in court. Even then, athough an gpplication for the appointment of alegd aid
lawyer can be made, an accused person will not see this lawyer on that date, and is likely to make
contact with him or her only on the next remand date, particularly if such person isin custody.3®

11.4 The Discussion Paper therefore contained provisons requiring children to be advised of ther
right to legal representation by the arresting officer and again by the probation officer at the time of the
assessment. However, if no lawyer has been appointed prior to thefirst appearance before theinquiry

34 It has been argued that where a child is prosecuted in the courts with the possible result of a criminal
record, asubstantial injustice will occur if he or sheisnot legally represented. See A Skelton ‘ Developing
ajuvenilejustice system for South Africa: International instruments and restorative justice’ (1996) Acta
Juridica 180 at 190.

385 Article 12(2) of the UN Convention on the Rights of the Child states that “the child shall in particular be
provided the opportunity to be heard in any judicial and administrative proceedings affecting the child,
either directly, or through a representative or an appropriate body, in a manner consistent with the
procedural rules of national law”. Intermsof Rule 15.1 of the Beijing Rules, “the juvenile shall have the
right to be represented by alegal adviser or to apply for freelegal aid wherethereis provisionfor such aid
in the country” throughout the proceedings. The Convention makes it clear that a child is specifically
entitled tolegal assistanceassoon asthechildisdeprived of liberty. Article 37(d) providesthat every child
deprived of liberty has the right to “ prompt access to legal and other appropriate assistance”.

336 Although the majority of the respondents to the Issue Paper agreed that the child's right to legal
representation should be implemented from the earliest possible opportunity, the Natal Law Society
disagreed with this view and recommended, in orderto preserve Legal Aid funding, that attorneysshould

be appointed only when atrial isimminent and diversion to ancillary organisationsis not applicable.
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magidrate, the inquiry magigtrate should again explain the right to legd representation. 1t was further
proposed that if, after finalisation of the preliminary inquiry, alega representative has not yet been
appointed, and if the child is to be remanded in custody or referred to court for the plea, the inquiry
magigtrate should ensure the provison of legal representation for such child.

A model for effective legal representation

11.5 Inan attempt to propose a more effective model for legd representation for children accused
of offences, three possible options were presented for comment in Issue Paper 9:

() Children should be allowed to engage their own attorneys at state expense.

(i) There should be some specidised form of legal representation. An gppropriately trained special
public defender could for instance provide cons stent, good qudity legdl representation for young
people.

(i) The current judicare system could be extended by providing for some form of specidisationin
children’srights.

11.6 Many respondentswere critica of the suggestion embodied in option (i) aboveinthat itislikely
to give rise to many problems in practice. Option (i), providing for representation by the office of the
public defender, was met with concern that the systemis not yet operative nationaly, which meansthat
only childrenlivingin the larger centreswould benefit from these services. The respondentswho favoured
the third option were particularly partid to the speciaisation requirement.

11.7 The Discussion Paper once again addressed the need for some degree of specidisation.3”
Examples of ways in which specidisation has been achieved in foreign jurisdictions were provided, and
the strengths and wesknesses of different forms of legd representation for children pointed out. The

387 N Zaal and A Skelton ‘ Providing effective representation for childrenin anew constitutional era: Lawyers
in the Criminal and Children’s Courts' (1998) 14 SAJHR 519 make the following point: “1t will be essential
to provide representatives whose inter-personal skills and motivation enable them to gain the trust of
children who are traumatised or who have clashed with authority.”
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public defender system has the advantage of bringing together agroup of lawyerswho can gain expertise
inrepresenting children. The weakness of thismodd tendsto be huge case-loads, high turnover, under-
funding and, in South Africa, the limited geographicd availability of this scheme. Court-gppointed
attorneys do not share these problems, but studies have shown that they are often inexperienced and not
specidised and, in the USA, may lack independence from the judiciary which gppoints them. 88
Contractua systems have the advantage of being independent, but questions have been raised about
cogt-cutting by lawyers at the expense of effectivelegal representation of the child.3¥ In addition, lengthy
delays are often caused when lawyers onlegd aid briefs request remands as a consequence of their full

diaries.

11.8 The Discusson Paper pointed out that the development of a modd for effective legd
representation for children accused of crimes is hgppening againgt a changing landscape in the fidd of
legd representation. Whilst there has been much positive debate about future models, the South African
government has not yet endorsed a clear plan for effective lega representation for indigent accused. It
was therefore argued that in the South African child justice systerm we may need to continue to have a
mixed system, pending fina proposals regarding the future direction of the Legd Aid Board.

11.9 The Discussion Paper thus proposed that the building-blocksfor the devel opment of an effective
model of legal representatio™® should be put in place. To this end, the Discussion Paper set the
requirement of accreditation if private practitioners are to be paid by the Lega Aid Board and lega
representation is therefore to be at Sate expense. (However, if a child or his or her family sdects and
pays for their own legd representative, implying that they may choose any lawyer they deem fit, it would
condtitute an undue interference with their freedom to require that such lawyer must be accredited.) In
order to be accredited, the lawyer should agree to abide by the principles and minimum standards for

388 JKnitzer and M Sobie Law guardiansin New York State: A study ofthelegal representation of children
New York 1984.

339 C Ogletree ‘Providing counsel for indigent defendants: The case for affirmative action’ in The Right to
Legal Representation: A Public Defender Service in a Democratic South Africa Proceedings of a
Conference held by the SA Lega Defence Fund in Johannesburg, October 1992.

390 It should be noted, in this regard, that clauses 82(5) - (9) of Bill A were a restatement of the 1996
amendments to section 8 of the Child Care Act 74 of 1983, which deals with the provision of legal
representation in the children’s court.
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the legd representation of children in the child justice court. Once accredited, the name of the lawyer
concerned may be placed on the Legal Aid roster and cases involving child accused will bereferred to
these lawyers. The Lega Aid Board and professona associations, together with non-governmenta
organisations, universities and other role-players, were mandated to develop further guidelines or
practice rules to supplement the proposed legidation and to convey relevant information about child
justice law to legd representatives acting under the provisions of the proposed legidation.

Waiver

11.10 The question was aso posed whether children should have the right to refuse legd
representation, athough exercigng thisright would leave them unprotected. The | ssue Pgper argued that
if achild wereto waivetheright to legd representation, cons deration should be given to the gppointment
of alawyer to monitor the proceedings and ensure the protection of the best interests of the child. This
gpplies most importantly to cases that go to tria, and to cases where the possbility of deprivation of
liberty exists. The responses to the Issue Paper®®! indicated strong support for this idea, and the
Commissionwas persuaded that the right to waive legd representation would place at risk the rights of
children in the crimind judtice system, particularly with regard to any child remanded in custody or any
child proceeding to plea and/or trial in more serious matters.>* It was thus recommended that once a
decison has been taken that the matter should be remanded for plea in court, a child mug be legdly
represented, save where the offence is a petty offence listed in a schedule to the Discussion Paper.

11.11 The Discussion Paper further proposed that a child should have an opportunity to request a
different lawyer if there is some impediment to the lawyer/client relaionship, resulting in the child's

391 Bernadine Dohrn, in her paper on“Legal Representation of Y outhin Delinquency Proceedings” presented
at the UNDP/SA Law Commission conference on drafting legislation on juvenilejustice in Gordon's Bay,
November 1997, paid particular attention to the issue of waiver. She points out that in the USA, in some
states, up to 50% of children are not legally represented in court proceedings, and that most children who
proceed without an attorney waivetheir right to counsel at the detention hearing. Dohrn commented: “ The
| ssue Paper appearsto confirm a'right' by child clientsto refuse legal representation. Thisapproachisin
direct contradiction to years of effortsin the US to assure that children are not defenceless at the legal
proceedings against them.”

392 Other mechanisms have been built into the system to ensure that | ess serious cases are, for the most part,
diverted out of the system.
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the services of a particular lawyer on Legd Aid brief. However, if the child refuses to give

indructions to any lawyer because he or she does not want alawyer, the Discussion Paper provided that

alawyer should be present throughout the trid proceedings, be permitted to address the court on the

merits, and be alowed to lodge an apped after conviction and sentence, if thiswould be in the child's

best interests.  Thus such person would not be the child's legd representative, but would play a

"watchdog" roleto promotethe best interests of the child. In thisway, the proposasbalanced thechild’'s

expressed wish not to benefit from legal representation with the idea of promoting the best interests of

the child.

Diversion and legal representation

11.12 The lssue Paper dso invited proposals on whether compulsory legd representation should be

provided in cases where children are to be diverted.** The Discussion Paper embodied the more

pragmétic view that, given the scarcity of resourcesin South Africa, the provision of legal representation

in cases where children are not going to be prosecuted may not be the most effective use of legd aid

lawvyers

services.3* The view was dso linked to the feasibility of requiring lega representation to be

3%

Theview that young peopleshould belegally represented in every case, evenwhenthey aretobediverted,
stresses therisksto procedural protectionswhich diversionoccasions. An alternativeview isthat because
lawyers are currently trained to work within an adversarial system, their presence at aprocessto decideon
diversion may hinder rather than assist the young person. There are also practical considerations which
militate against lawyers being available at the assessment stage, when diversion decisions may be taken.
In addition, the cost implications of requiring legal representation during assessment must be given due
weight.

Bernadine Dohrn, note 10supra, putsforward afurther reason why legal representation need not beapre-
requisitein casesto bediverted. She describeshow ajuvenile court system can become swamped by petty
cases which can actually be moreeffectively handled by communities. These cases cantransformaworking
adversarial system into an over-burdened and dysfunctional court, in which casel oads and time per case
escalates. If the provision of legal representation is made a requirement linked to diversion, the systemic
advantages described by Dohrn may well be lost.
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made available within afew hours of the arrest, epecialy in less serious cases. The Commission was
of the view that any risks to congtitutional and procedurd rights could be limited by the inclusion of
principles to guide the process and practice of diverson. The Discussion Paper concluded further that
legd representation should not be a prerequisite for assessment, diversion or the convening of a
preliminary inquiry, athough the child who exerciseshisor her right to legd representation may obvioudy

choose to have alawyer present at any of these procedures.

Evaluation of comment and recommendations

11.13 The consultative process embarked upon by the Commission included a dedicated workshop
on the issue of legd representation attended by a wide range of people from the professon and
professional associations. The Lega Aid Board prepared asubmission for consideration a theworkshop
(submission A). Subsequently, a further detailed submission was received from the Lega Aid Board

(submisson B).

11.14 The NICRO report on the consultation with children showed that, of the children who
participated in the consultation, 51.7% had legd representation intheir own cases, whilst 39.1% did not.
The perception of 83.3% of those who had legd representation was that having a lawyer postively
influenced the outcome of the case. Of the participantswho did not have legal representation, 66.7% felt
that having a lawyer would positively influence the outcome of a case. Both groups gave smilar
motivations, including the assertion that alawyer can spesk on behdf of a child who could otherwise
become nervous and implicate himsdlf; that |awyers are knowledgesble and ask the right questions; thet
lawyers can protect achild'srights,; that they can arguefor alighter sentence, and that everyoneisentitled
to the best possible defence.

11.15 The childrenwho had negative perceptions about legd representation and itslikely benefits, gave
the following reasons as their mativation: Legd Aid Lawyers work hdf for the client and hdf for the

State; lega representation can be expensive and children can ably speak for themselves.

The matters for which legal representation must be provided
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11.16 The Legd Aid Board expressed concern that the Discusson Peper provided for legd
representation at State expense even for Schedule 13% (less sarious) offences, which would, in their
view, not be required by the Congtitution, nor be provided for under the Board's own rules. In a
submisson to the Commission, the Lega Aid Board pointed out that it interprets the congtitutional
obligation to mean that “the accused faces imprisonment without the option of afine and cannot afford
the services of alawyer” 3% Thereasoning behind this argument appeared to be motivated by financia
congtraints, rather than disagreement about principles. The Board urged that the budgetary implications
of the Bill be given careful congderation. The Board pointed out that the State is currently battling to
provide legd ad as required by the Condtitution, and if the provison of lega aid were to be expanded
into new areas, as proposed in the Discussion Paper, acommensurate expansion of the Board' s budget
would have to occur. In view of recent reports®’ about the dire financia straitsin which the Legd Aid
Board findsitsdf at present, it must be conceded that fiscal condderations are of paramount concern.
Clearly, aprincipled gpproach dictatesthat irrespective of the offence for which the accused is gppearing
in court, the fact that a child may face a sentence involving loss of liberty must be an indication that
Substantia injustice might result. Thus, even where achild is charged with a Schedule 1 offence, if there
isapossibility of asentenceinvolving deprivation of liberty (for example, asaresult of prior convictions),
that child should be provided with lega representation. Therefore, dthough the Commission agrees as
adarting-point with the Lega Aid Board's submission that legal aid is generaly not required where the
child is to be charged with a Schedule 1 offence, legal representation at state expense should be
mandatory where the prosecutor is of the opinion that a sentence involving deprivation of liberty may
result.3%® This gpproach implies that the decision as to when legd aid will be necessary where a child
appears in court on a petty charge will have to be made prior to commencement of pleaiin the child
justice court. The Commisson therefore recommendsthat, when the prdiminary inquiry isfindised, and
it appears to the prosecutor that the risk of a sentence involving deprivation of liberty exists, the

395 Schedule 1 refers to the Schedule annexed to Bill A in the Discussion Paper. The Schedule has been
retained in aslightly amended formin Bill B.

39 Lega Aid Board, Submission B (29 April 1999).
397 See Business Day 4 October 1999.

398 This prosecutorial decisionissimilar to the decision that had to be made as to whether an accused faced
the possible imposition of the death penalty, and consequently whether pro deo counsel had to be
appointed.
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prosecutor should advise the child of the necessity of legd representation. A second Situation in which
legdl representation at state expense must be provided iswherethe child isin detention awaiting tria, and
athird dtuation requires legd representation at state expense if achildwhois a least ten years of age
but not yet 14 is to be prosecuted.*® If no lawyer has been appointed a the time of commencement of
proceedings in the child justice court, the prosecutor concerned must inform the presiding officer in the
child justice court prior to pleathat the trial should not commence without lega representation.

11.17 Concerning the scenario where, in respect of a charge on a Schedule 1 offence, a legal
representative is not gppointed, and the child is nevertheless given a sentence involving deprivation of
liberty, the Commission has considered whether thiswould be aground for setting aside of the sentence,
and whether this should be expresdy provided for inthislegidation. However, after careful consderation
of case law in the area of the gppointment of pro deo counsel in caseswheretheimposition of the death
penaty was possible, and mindful of the fact that children’s sentences will in the ordinary course be
subject to automatic review by a High Court judge, the Commisson does not recommend that the
absence of alegd representativein the above circumstances should automeaticdly vitiatethetrid. Rather,
the Commissionisof the opinion that in the ordinary course of review, thiswould be afactor to betaken

into account by the reviewing judge.

11.18 The Commission believesthat the possbleintroduction of One-Stop Centres, especidly inlarger
metropolitanareas, will facilitate the gopointment of speciaised public defendersto represent the children
who appear in those courts which form a part of these centres. Thiswill entall acost saving to the Legd
Aid Board, aslawyersfrom private practice will be unnecessary in alarge percentage of casesin which
representationisrequired. In addition, sncethe public defenderswill be full-time sdaried st&ff, no extra
costs will be incurred if they are made available for children charged with Schedule 1 offences, as
personnd will generdly be availableto provide such representation within the course of an ordinary day’s

work.

11.19 At the consultative workshop on legd representation held by the Commission, the Legd Aid

399 See clause 98 of the draft Bill.
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Board expressed the view that its mandate, according to its founding legidation, was to ensure the
provisonof lega ad, and not to supervise or administer accreditation of professonasin private practice.
The Discussion Paper had proposed that accreditation be effected by the Legal Aid Board itself. The
concern raised by the Board has merit, as the Board is a creature of statute. Consequently, the
Commissonnow proposesthat the system of accreditation be effected and maintained by the proposed
Nationa Office for Child Justice (which would be required in this regard to consult with the Legd Aid
Board and the Association of Law Societies prior to effecting any de-registration).®

Principles pertaining to legal representation

11.20 Thelegd Aid Board suggested that, while the principles set out in dlause 81 of Bill A% were
desirable, some of the provisons were unduly prescriptive while others fell within the domain of the
presding officer. The provisions, they argued, could lead to unnecessary gppedls on the ground of non-
compliance. In particular, the Board was of the view that one provison purported to permit the child
dient to dictate the conduct of the proceedings, which is unacceptable asit isthe lawyer whoisin charge
of the conduct of the case, whilst the client instructs on the facts. The Board proposed that the section
rather be amended to allow the child to give "independent indtructions concerning the case” (submisson
A). As regards the suggestion that children be alowed to consult with practitioners in the language of
their choice, the Board pointed out that it did not have the funds to provide interpretation, and queried
who would pay such interpreters. These valuable points are accepted by the Commission, and it is
proposed that a principle merely be included to reflect the child's right to speek in alanguage of his or

her own choice with the assistance of an interpreter, where necessary. *%

11.21 Insubmission B, the Board pointed out that whilst the aims and aspirations of the Discusson
Paper were laudable in seeking to ensure arelationship of trust and confidence between the dient and
his or her legd representative, they did not consider that such matters can be provided for in legidation.

400 See clause 101 of the draft Bill.
401 See the explanation regarding the distinction between Bill A and Bill B in para1.24.
402 See clause 5(b) of the draft Bill.
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The envisaged accreditation system, they suggested, will be sufficient to ensure an acceptable
attorney/client relationship. The principles contained in the Discussion Paper should be severdy curtailed,
in their opinion, and the Board recommended that these idedls rather be contained in a handbook for
Law Societies, aswell asin directivesfrom the Magistrates Commission. However, the consultation with
children conducted by NICRO reveded the dire need for some practice rulesto be provided for in the
body of the legidation itsdf, as a protection for children. The submission from the professona staff
(welfare and justice) of Stepping Stones Y outh Justice Centre in Port Elizabeth was firm on this point:
"The present legd aid system does not work to the benefit of young people. The gppointed attorneys
cause unnecessary delays, they are inexperienced, and are not on board with the restorative justice
system. Thereis no satutory obligation for lawyersto learn about the Y outh Justice System.”

11.22 The envisaged accreditation system will, in the opinion of the Commission, not address the
position where, as is hoped, full-time public defenders are attached to One-Stop Child Justice
Centres.*®® The sanction of losing accreditation, and thus future access to referrds from the Legd Aid
Board for children’s cases, will not be an inducement in the instance of permanent employees. This
provides an additiona reason for retaining some of the principles initidly proposed in the Discusson
Paper. The workshop with non-governmental organisations held by the Commission also produced
vociferous support for the retention of these provisions, and the Association of Law Societies was not

againg the suggested provisions**

Waiver of legal representation

11.22 Mot respondents agreed that a child should not be entitled to waive legal representation. The
Benoni Office of the Gauteng Department of Welfare supported the proposals of the draft Bill in this
regard. Ms F Cassm of the Faculty of Law, UNISA, was not in favour of a child waiving theright to
legd representation, and supported the proposa to have a lawyer present throughout the court
proceedings to safeguard the child’ s rights. The NICRO report on the views of children indicated that

408 Described more fully in Chapter 9.
404 See clause 96 of the draft Bill.
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the mgority of participants who enjoyed legd representation agreed that a child should not be able to
refuse legal representation except in the case of aminor offence. Even amongst those who did not have
legd representation in their own cases, 66.7% agreed that waiver should not be an option. Theremainder
of the group who had legal representation was either undecided (3%) or opposed to the proposal
(16.7%). All who opposed the proposa that waiver be excluded gave smilar reasons, namely, that
lawyers postpone cases for too long a period of time, that children can decide for themselves whether
they wish to have legal representation, and that lawyers on Legd Aid briefs cannot be trusted. Despite
theseviews, itisclear that the mgority of children who were consulted agreed with the recommendations
set out in the Discusson Paper. Therefore, the limitation on the right to waiver is retained in the
legidation,*® and it is hoped that the concerns expressed above by the children who opposed thisview
will be dlayed by the introduction of accreditation, training and so forth.

11.23 The Legd Aid Board*® pointed out that the assistance of alega representative appointed
where the child refuses legal representation cannot be equated with legd representation, and thet the
legidative provisons should distinguish the concepts accordingly. Moreover, a person acting in a
"watchdog" role cannot be of effective assistance without the opportunity of cross-examination with the
object of discrediting state witnesses or raising reasonable doubt about the acceptability of evidence.
“There can be little bendfit to the child to havethelawyer St in court, observing thet vital questionshave
been left unasked, evidence left unchalenged or necessary objections not raised, and then to address
the court on an unsatisfactory defence case.” Further, the Board proposed that alawyer appointed to
assd (rather than represent) a child should have full rights of access to the docket, the right of access
to negotiations with the prosecutor and the right to be present at interviews with relevant parties. The
subsequent submission by the Board (submission B) provides an dternative suggestion: that an enabling
provisionconferring upon the child justice magigtrate theright to request the Legd Aid Officer to gppoint
alegd representative amicus curiae should be considered, in amanner Smilar to the amicus curiae

procedure in the Congtitutiona Court.

405 Clause 100 of the draft Bill.

406 In submission A.



190

11.24 Asregardsthe second proposd referred to above, the Commission is of the view that it would
not promote the aims of the proposed legidation. Leaving the decision asto when an amicus should be
appointed to each magistrate may promote inequdity in the adminidration of child justice. In addition,
there are clear financia disincentivesto these gopointments, and such gppointmentswill undoubtedly be
the exception. The Commission, however, isin agreement with most of theviewsof the Legd Aid Board
expressed in submisson A, which echo the agreement expressed by other respondents as referred to
previoudy. Therefore, where a child declines to have legd representation (either provided for by the
Legd Aid Board, a public defender or a private practitioner), the Commission proposes that the draft
legidation should provide for the appointment of alegd representative to assst, who would serve to
protect the child'sinterest and ensure an adequate chalenge to the State's case. Some of the envisaged
functions of this person, as spelt out in the Discusson Paper, are usefully augmented by the additiond
functions suggested by the Legd Aid Board in submission A, and have beenincluded inthedraft Bill (Bill
B).47

Recovery of costs of legal representation from parents who can afford this

11.25 The Discussion Paper proposed a mechanism for the recovery of costs of state-provided legd
aid, wherethe parentsare able, yet unwilling, to pay for alawyer. Thethinking in thisregard was heavily
influenced by the wording of section 8A of the Child Care Act, asamended in 1996 to providefor lega
representation in the Children's Court. However, the Lega Aid Board submitted that it may cost more
to attempt to collect moneys expended than the amount collected could judtify, especidly asthe child will,
inthe vast mgority of ingtances, be from an indigent background. A tariff of feeswill have to be drawn
prior to implementation of the Act, if such provison were to remain. Mindful of this concern, the
Commission has, however, included a smilar provison in Bill B, leaving the discretion as to whether

costs should be recovered to the Lega Aid Board (clause 98(4)).

a07 Clause 100(5) and (6).
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Procedure for obtaining legal representation

11.26 The Board raised*® some comments about the procedure for obtaining legal representation as
provided for in the Discussion Paper. The Discussion Paper, in its opinion, adequately set out the
requirement that the Lega Aid Board be requested to ensure the appointment of alegd representative
under its congtituent legidation, ** rendering any further provisions unnecessary. In particular, the Board
pointed out that "meaking appointmentsfor alegd ad recipient to consult with alawyer isnot one of the
functions of a legad ad officer and neither the Board's officids y nor can the employees of the
Department of Justice reasonably be caled upon to assume the responsibility for alegd practitioner’s
conaultations'. Further, Snce dl legd ad ingructions are given in writing on a prescribed form, and all
legd ad recipients areinformed of the particulars of the gppointed legd practitioner, they suggested that
no provisons to this effect should be included in the proposed legidation. Findly, the Board suggested
that the provision in the Discussion Paper that the legd representative, where the child isin detention,
should consult with such child within seven days of receiving ingructions at the place where he or sheiis
being hdd (where this is within a reasonable distance of the court), should be reviewed to remove the
time congtraints and to obviate unnecessary disputes asto what areasonable distance from the court may
have been where the practitioner has been unable to meet time limits. These useful suggestionsfrom the
Board haveto agreat extent been incorporated in the proposed | egidation, which now providesthat the
appointed legd representative must consult with the child before the next court date, where the place of
detention is within a reasonable distance of the court in which the child is appearing.

11.27 Police Lega Servicesraised a concern about the practicdity of the provision in the Discusson
Paper which required that, where a child exercises his or her right to have a legd representative
appointed at Sate expense, the police officer, probation officer or prosecutor must forthwith request
the Lega Aid Board to appoint such aperson to represent the child. They posed the question asto what
should happen after hours, asthe Legal Aid Board does not provide for applicationsto bereceived after
office hours. The Police Legd Services averred that this difficulty would place the police officid in an

408 In submission A.

409 Act 22 of 1969.
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untenable position. However, the Crimina Procedure Act, in the present section 50(5), smilarly places
a duty upon the police to notify a probation officer forthwith about the arrest of a child. Thereis
therefore current precedent for this wording, despite the fact that probation officers are equally seldom
available after hours. However, the adternative wording has been incorporated to address the difficulty
raised by Police Legd Services. The new wording dlowsfor the communication that egal representation

is sought to be referred to the Legd Aid Officer as soon as such officer is available.°

Accreditation

11.28 The proposds in the Discussion Paper concerning the introduction of asystem of accreditation
of lawyers acting on legd ad briefs defending child accused were widdy gpproved by respondents at
the consultative workshop on lega representation. The workshop was attended, inter alia, by
representatives from the Association of Law Societies and from various Lega Aid Clinics. However,
while the Lega Aid Board did not oppose its designation as the body which would create and maintain
the roster of specidised legd representatives, it expressed doubts about some aspects of the provisons
which concerned training.*!* In the Board's view, the Legal Aid Act, 1969, does not permit the Board
to provide training to the lega profession, and appropriate courses should rather be provided by
universties, colleges or Justice College. The Director of Public Prosecutions, KwaZulu-Natal,
maintained that Justice College in-sarvicetraining isavailable only to civil servants. Moreover, specidised
knowledge about the proposed legidation (including diversonary procedures and sentencing) will be
required of private-sector lawyers. A better option, intheir opinion, would beto creste atype of public
defender who is specidly trained to work with children. This was aso the content of the suggestion
submitted by Stepping Stones Y outh Justice Centre. The reasons given by Stepping Stones staff for
proposing that public defenders be provided for in the legidation as a congtituent eement of any One-
Stop Child Justice Centres that may be set up, are the following:

* delays caused by attorneys appointed by the Legd Aid Board,

410 Clause 99(2) of the draft Bill.

411 In submission A.
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* their inexperience;

* their lack of knowledge of retorative justice and diverson; and

* thelr indstence on tendering pleas of guilty to findiseacase quickly (and collect thefee),
rather than emphasisng the benfits of diverson.

11.29 The NICRO report on the consultation with children stated that 46.7% of the children who did
enjoy legd representation indicated that they had had problems with the services of legd aid lawyers.
The most common problems were that the children did not fed that their gppointed lawyerswas"100%
on their Sde’; that the lawyer did not show up for court and the case ended up being postponed for
months, that the child told the lawyer one story, while the lawyer told the court another; that the lawyer
tried to convince the child to turn state witness, and that the lawyer tendered a guilty plea without
conaulting the child. The remaining participants reported no problems with the services of legd aid
lawyers, and viewed their interaction with the legal ad lawyer as having been a postive one. The
facilitator of the consultation process observed that participantswho had enjoyed legd aid serviceswere,
in generd, far more pogtive about legd aid and about the benefits of lega representation than were
participants who were not represented. This, the NICRO report concluded, could indicate that some
of the negativity about legal representation may be attributable to perceived faultsin thelegd aid system,
rather than to actud failingsin practice.

11.30 TheLegd Aid Board submitted?!? that it is planning to provide salaried staff a Legd Aid Centres
invarioustowns, and that travel and accommodation expenses would be paid where practitioners have
to travel to areaswherethere are no practising lawyers. Thiswould, therefore, appear further to support
the idea that where One-Stop Centres are set up in metropolitan and urban regions, a sdaried public
defender would be the most cost-effective option for the Board. According to recent press reports,
where sdaried saff of the Legd Aid Board are available, accused persons (including children) would
have to avail themselves of this option, and would not then be entitled to choose state-sponsored legal
representation by an attorney in private practice.

412 In submission A, in relation to acomment on the provisions of clause 84(6) in Bill A, which they argueis
unnecessarily prescriptive.
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11.31 Inaccordancewith thispolicy, wherethe draft legidation providesfor the establishment of One-
Stop Centres, referenceisaso madeto the possibility of these Centres providing officesfor personswho

provide legal assistance to children.*t

11.32 A remaining issueisthe question of legd representation currently being provided by candidate
attorneys at Legd Aid dinics. According to availableinformation, some ten candidate attorneys complete
their articles under the supervison of asdaried atorney. Thissystem, too, is seen as complementing the
provision of lega aid in a cost-effective manner,*** and it has been mooted that where such dlinicsexig,
accessto Lega Aid Board-appointed private practitioners will be severely restricted. In short, accused
people requiring legd representation will of necessity usethe Legd Aid dinics. The difficulty with thisis
that sanctioning the provison of lega representation by the candidate attorneys placed at university law
dinicswould expose children accused in the child justice court to the most junior and inexperienced law
graduates. In addition, it must be bornein mind thet, on dl available information, the current curriculain
Schools of Law at Univergtiesin South Africacontain no course or module on juvenilejustice, diverson,
or any other aspectsof childjustice. Thus, not only do candidate attorneys sarting out at the clinicslack
practical experience, they aso have no academic or theoretica grounding in this area. It is therefore
proposed that the legidation specify that an attorney under whose supervision acandidate attorney fals
may delegate the powers to represent a child. However, the delegation may only take place in respect
of those candidate attorneys who have had 12 months' experience.*"> The Commission is of the view
that this compromise addresses the practical need to ensure the provision of legd representation by the
Legd Aid dinics(and such other clinics as may be established by the Board) in away that is affordable
to the Lega Aid Board, yet it does not sacrifice the need to ensure that legal representation of children
accused of offencesis of an adequate sandard. After some discussion the Commission has concluded
that thisrequirement of oneyear’ s experience should aso gpply in respect of candidate attorneys serving
articles of clerkship in private practice.

413 Clause 72(3)(a) of the draft Bill.

414 In addition to providing articles of clerkship and practical experience to (especially disadvantaged)
graduates, who might not otherwise be able to enter the profession.

415 Thisis currently arequirement for candidate attorneyswishing to appear in Regional Courts, and thusthe
idea of limiting the representation of children to representation by candidate attorneys with one year’s
experience isnot an entirely new idea.
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CHAPTER 12: APPEAL, REVIEW AND MONITORING

Overview of the proposalsin the Discussion Paper 79

12.1 The Discussion Paper proceeded from the premise that the piecemed manner in which child
justice has functioned until now, with child offenders being regulated by arange of legidative provisons
indifferent Acts, and being kept in arange of different indtitutions, leads to the concluson thet the entire
proposed system should be monitored to ensure effective implementation. Severd internationd juvenile
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justice instruments also support monitoring, inspections and complaints mechanisms.*® It has aready
been suggested that the proposed expans on of diversion should aso be subjected to regular review and

monitoring.**’

Appeal and review

12.2 At present, goped and review arethe only methodsof control over child sentencing. The present
review criteria®® do not protect children sufficiently. For example, monitors and socia workers have
found numerous cases of children serving prison sentencesimposed as dternativesto patry fines, which
they cannot pay. The Commission agreed with the view expressed by most respondents to the Issue
paper that the present system of automatic review by judges of the High Court should be extended, and
that in principle dl sentences involving a resdentiad dement should be subject to the review

procedure.*® This conforms to the principle that detention be used as a measure of last resort.
12.3 Inadditionto the automatic review procedures, it was proposed that asuperior court’ sinherent
right of review of irregularities in proceedings of lower courts should continue to be applicable to the

child justice system.

12.4 1t wasfurther proposed that the current law with regard to appeals from lower courts, as well

416 For example Rules 72 to 78 of the United Nations Standard Minimum Rulesfor the Protection of Juveniles
Deprived of their Liberty.

417 See Chapter 7.

418 See Chapter 11. Sentences of imprisonment imposed by longer serving magistrates, and sentencesfalling
below other thresholds set in the Criminal Procedure Act, frequently escape High Court scrutiny. In
addition, sentencesimposed by Regional Courtsand sentenceswheretheaccused waslegally represented
are not reviewable.

419 The Discussion Paper proposed that no exceptions should be made for cases where the magistrate has
been in office for a particular period of time, nor should the fact that the accused was legally represented
at any timeduring the proceedings disqualify the case from being subject to thistype of review. Decisions
of regional courts should also bereviewed. Further, the experienceswith monitoring of theimplementation
of section 29 of the Correctional Services Act have shown that regional courts have often breached the
provisions intended to protect children, and that children who are tried in regional courts are frequently
faced with long delaysin their cases. This suggested that in order to ensure the effective implementation
of the protective provisions of this legislation, regional courts should be included within the ambit of
automatic review procedures.
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as gppeds from the loca or provincid division of the High Court, should be retained.*

Monitoring

12.5 The Issue Paper highlighted various options which singly or in combination would enhance
effective implementation of the proposed legidation. Various posshilities were raised with regard to
monitoring on both alocd (or provincid) level and on a nationd levd. The didtrict level assessment
centre committees, which were established in many jurisdictions in the Western Cape when pre-tria
assessment of children wasimplementedin 1994, werereferred to,*** aswell asrecent effortsto monitor
awaiting-tria children that wereimplemented through the provincid IMC structuresin various provinces.
Several possihilities for a nationa monitoring body were presented for debate*?? and specific issues
worthy of monitoring were highlighted, such as diverson and the thorny issue of children in prison and
other indtitutions linked to the adminigtration of child justice.

12.6 Inresponse to overwhelming support for this proposa in the Issue paper, the Commission
proposed the establishment of a child justice committee in relation to each magigterid didrict, with a
range of functions and duties. It was suggested that the committee would comprise at least the child
justice magistrate, the inquiry magisirate, the prosecutor, probation officer or officers, representatives
from the Police, a representative from the legd ad dlinic if there is one in the region, and sarvice
providers such as shdlter staff, a delegate from NICRO or other organisations presenting diversion
programmes, as wdl aslay persons from community-based church or welfare organisations who have

an interest in child justice** This was proposed as a forum where problems with inter-sectoral co-

420 It was proposed that the powers of superior courts described in the Criminal Procedure Act apply.
421 See J Sloth-Nielsen ‘ Juvenile Justice Review 1994 - 1995’ (1995) SACJ at 331.

422 Interalia, adepartment of government, locatedin, for example, the Department of Welfareor the Department
of Justice; achild justice office located outsidetherelevant departmentsinvolvedin childjustice, suchas
within the structures of the President’s office; an advisory council on child justice which could function
independently of government departments, or a Judicial Inspectorate, as provided for in the Correctional
Services Act, 1998.

423 These last-mentioned persons can contribute to the development of diversion options, assist with the
identification of “appropriate adults’ to attend pre-trial investigatory procedures or assessments where
needed, and fulfil adevelopmental rolein relation to theimplementation of thislegislation.
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operation could beraised, where problems affecting child justice at alocd level could be discussed, and
where innovation appropriate to local conditions could take place. The committee would be cost-
effective, as exising gaff and interest groups would be involved and no new gppointments or funds
would be required.

12.7 There was substantial support in the responses to the Issue Paper for one or other national
monitoring System to be provided for in the child justice legidation. The Commission was especidly
concerned to ensure that the proposed legidation will beworkablein practice, and thet future difficulties,
incong stencies and loopholes that might emerge are addressed in a responsible way, based on sound
research, with gppropriate consultation. Since many respondents had argued that a successful national
monitoring system must at least be able to address the line functions of the Departments of Welfare®?*
and Justice;*” the Commission proposed that monitoring of the legidation should be shared equally
between the Departments of Welfare and Justice, and that an office (caled the Office for Child Justice)
should be established with joint representation to give effect to this proposd. Since akey function of the
office would be the investigation of the efficacy of the legidation, and anadyss and dissemination of
information, trends and gatigtics in child justice in South Africa, the office would have a third “arm”,

namely a director of research.*?®

12.8 Other Depatmentsreevant to theimplementation of the proposed legid ation were not excluded
from the proposed monitoring system, as it was suggested in the Discussion Paper that they be
represented on the Nationa Child Justice Committee, which would meet no fewer than four times
annualy. This Committee would review matters related to inter-sectoral co-operation, and would

necessaily include (besides Justice and Wedfare), the SAPS, the Department of Home Affairs and the

24 The Department of Welfareisresponsiblefor diversion, for the appointment of probation officers, and for
the administration of places of safety and secure care facilities.

425 The Department of Welfareis responsible for the administration of courts, and possibly the selection of
magistrates and prosecutors to undertake the specialised role envisaged in the Discussion Paper.

426 Theinternational acclaim that has been accorded the New Zealand legislationisin no small way duetothe
fact that the office of the Commissioner for Children has from the outset been able to provide both
qualitative and quantitative research to demonstrate successes and failings of the 1989 Children, Y oung
Persons and Their Families Act.
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Department of Education.*?” Six representatives from Welfare organisations and NGOs relevant tothe
furtherance of the legidation?® would enjoy representation on the council.

12.9 No provincid monitoring structure was proposed in an attempt to create a system that was
inexpengve, and to avoid the prospect of amultiplicity of meetings. In addition, the notion of an ombud
for children (especidly thosein theresidentia care system or in prison) was supported, but it wasargued
that any such post could be created by the Commission’s project committee tasked with the review of
the Child Care Act, where it is more appropriately located.

Evaluation of comment and recommendations

0] Appeal and review

12.10 MsF Cassm of UNISA supported both the apped and review proposals put forward in the
Discussion Paper. At the workshop held by the Commission with officias from the Department of
Justice, aproposd for an interna review system was put forward. The thinking was that the Office for
Child Justice could approach chief magistrates or cluster heads to monitor the conduct of

magjistrates.*?° However, in view of the undeveloped nature of this idea, as well as a series of recent
cases™ which poignantly illustrate the value of judicia review, the Commission recommends that al
sentences involving a resdentia requirement, as defined in the draft Bill, or correctiona supervison,

imposed by any court, should be subject to review by ahigher court.**! Inview of the gpparent overlap

27 Insofar as reform schools and educational programmes presented for diversion or alternative sentencing
fall under the jurisdiction of that Department.

428 For example, organisations providing diversion services.

429 The proposal did not detail the ambit and scope of thisform of monitoring, for example whether it would
approximate judicial review of sentences, or merely encompass general oversight of the conduct of
magistrates.

430 SvZen Vier Ander Sake, supra, Sv Khuliliwe Mtshali and Lindiwe Mokgadi (caseno A863/99WLD)
(unreported), and Sv S 1999(1) SACR 608 (WLD).

431 Clause 102 of Bill B. During the early part of 1999, there were suggestions that the entire system of
automatic judicial review wasto be abolished, but apparently asaresult of opposition from the bench, the
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with the well-known appeal procedures spelt out in the Criminal Procedure Act 51 of 1977, the
Commission has decided not to retain any references to gpped in this proposed legidation, and the
provisons of the Crimina Procedure Act will then goply.

(i) Monitoring

The proposed National Office for Child Justice

12.11 The Gauteng Department of Welfare supported the establishment of an office to monitor child
justice. The caution was expressed that inter-sectora committees can only work effectively if al
Departments involved are equaly committed to child justice. Dr L Glanz, of the Directorate: Crimein
the Department of Jugtice, urged the establishment of the Nationd Office for Child Justice as soon as
possible, as the implementation of the new child justice system will require substantid planning, training
and oversght, which this Office would have to undertake. The submission from the Office of the Family
Advocate, however, gppeared to suggest that there may be a duplication in regard to the proposed
Office for Child Jugtice. The assertion is that the Office of the Family Advocate playsapivota role"as
it is responsible to monitor, establish and co-ordinate Counselling and Support Services consisting of
Government Departments and NGOs'. Mr M Van Schakwyk, retired Superintendent of Education
responsible for Reform Schools, pleaded for theintroduction of aDepartment of Y outh Protection within
the Minigtry of Jugtice, to co-ordinate and administer the new legidation.

12.12 By contrast, magisirates who responded to questionnaires sent viathe Magistrates Commission
on matters contained in the Discusson Paper were unanimous in the view that a dedicated child justice
monitoring system is essentid . Asthe Commission is of the view that a dedicated department within the
Depatment of Judtice is not a feasible option, and that the Office of the Family Advocate enjoys
juridiction in civil rather than crimina maiters, the Commisson proposes that the legidation should
establish aNationa Office for Child Justice in the manner proposed in the Discussion Paper.

legislation to effect this was withdrawn by the Minister of Justice.
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12.13 The SAPSLega Services submisson strongly recommended thet the Nationa Officefor Child
Justice should be extended to include arepresentetive of the Ministry of Safety and Security (in addition
to representatives from the Departments of Justice and Wdfare). The Safety and Security functionary
would in their view bear respongbility for:

* monitoring of the arrest procedures pertaining to children;

* inquiring into and reporting on any metter relaing to the Department of Safety and
Security;

* meking recommendations to the Minister of Safety and Security and the Nationa
Commissioner of the SAPS about police procedures detailed in the child justice
legidation and keeping such procedures under review;

* arranging training for police on the new child justice system;

* providing the liaison between Nationa and Provincia Commissioners of the SAPS;

* assisting the researcher gppointed to serve in the Office of Child Justice;

* contributing to the Annua Report on Child Justice on matters concerning police
procedures and specificaly arrests of children;

* working with the Department of Welfare on establishing prevention programmes for

young people.

Asthe SAPS submission reflects adesire to be an integra part of the new child justice system, and as
it is clear that the SAPS bear mgjor responsibilities for portions of the proposed legidation, the
Commissionaccordingly proposesthat afunctionary from the SAPS should aso be part of the National
Officefor Child Judtice.

12.14 SAPSLega Servicessuggested further that the researcher's duties should include reportson the
numbers of warrants issued for children and/or their parents for not complying with any aspect of the
child justice legidation. These additiond duties, which are amed a ensuring accurate monitoring of the
child justice system, are thus reflected in the draft legidation.

12.15 At the workshop held by the Commission for senior personnel from the Department of Justice,
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the view was put forward that the Nationa Office for Child Jugtice should control and set minimum
standards for diverson. Inview of the recommendations relaing to the regidiration of diverson options
in Chapter 7, provison has been made for a power to be exercised by the National Office for Child
Judtice.

The proposed local child justice committees

12.16 TheLaw Society of the Cape of Good Hope was of the view that in regard to the establishment
and regulation of the proposed loca child justice committees, representatives of the Law Society of
South Africa should attend the meetings of the child justice committee. At the workshop held by the
Commissonwith non-governmenta organisations and various commissions (such as the Human Rights
Commission), astrong pleawas made for compul sory representation by members of civil society on the
child justice committees. The fear was expressed that the committees might otherwise consst solely of

date employees, who are often uncritical of the shortcomings of government.

12.17 The Commission has considered these submissions. In so far aslawyersin private practice are
involved in representing children accused of offences, provison should be made for them to attend
meetings of the child justice committee on avoluntary basis. However, where a Public Defender’ soffice
exigs, or aLegd Aid dinic providing legd representation to childrenon aregular basis, thisattendance
should be required. Sinceit isdifficult toimagine how each provincid Law Society, with small permanent
gaff numbers, could practicaly attend the large number of child justice committee meetings linked to
each magigterid jurisdiction, and spread throughout the provinces, it does not seem useful to impose a
duty to attend meetings upon the Law Society.

12.18 Asfar as compulsory representation by NGOs is concerned, a smilar difficulty arises. The
Magigtrate, Hopetown, expressed doubt asto whether membersof civil society will attend meetingsand

become involved role-playersif no remunerationis provided for. By way of example, even lay assessors
receive compensation, he noted. Thus, to compe civil society to attend committee meetings on a

voluntary basis did not seem, in his opinion, a wise course of action. In addition, the Magidirate,
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Pietermaritzburg, while pointing to the merits of loca child justice committees, in that they harness
community resources at no extra cost to the State, warned at the same time that members should not be
able to hold the State to ransom.**? This might occur if the absence of members of civil society caused
the meeting to lack aquorum. The Commission therefore declinesto include compul sory representation
from civil society on theloca child justice committees.

12,19 Thesubmissionfrom SAPSLegd Servicesmadeanumber of suggestionsin regard to the duties
of the child justice committees. Firgt, the committee must collect the necessary Setidticsreferredtoin Bill
B*3 to enable an accurate picture of local child justice issues to be developed. Second, the committee
should from timeto timeissue media statements and promote loca public awareness about child justice.
Third, the committee should have the function of investigating preventive measuresto asss children of
the region to avoid becoming involved in crime; and findly, the committee should have the duty to seek
dterndive care and temporary placement for children in conflict with the law. These useful suggestions
have been reflected in the draft legidation.

12.20 One duty of the committee, namely that pertaining to monitoring the position of children detained
in police cdls, dlegedly overlgps with the exiging tasks of Community Policing Forums, according to
Superintendent Hickman, SAPS, Kimberley. Thisisindeed to some extent so, but as the monitoring of
awaiting-tria detention of children isanimportant dement of the successful management of achildrights-
oriented system, it cannot be excluded from the ambit of this legidation.

12.21 The Magigrate, Cape Town, submitted thet Bill A indicated who has to attend meetings of the
child justice committee, but failed to provide who the membersare. An dternative wording™*to that set

out in the Discussion Paper istherefore proposed in order to correct this problem.

12.22 Inview of the proposed new provincia monitoring structure (discussed below), the Commission

432 He therefore proposes that the wording of the legislation should contain a proviso to the effect that the
absence of one or more of the members should not invalidate any work done by the Committee.

433 See the explanation regarding the distinction between Bill A and Bill B in para1.24.
434 Clause104(2).
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now proposes that the reports of local child justice committees should be forwarded to the provincia
office, and that this office should report further to the Nationa Office for Child Justice.

A provincial monitoring structure

12.23 A number of submissionsand workshops reveded strong support for the provision of provincia
monitoring structures. The basis for the argument was that some departments involved in delivery of
sarvicesin the child judtice system are budgeted for and implemented through provincid systems, notably
police services and welfare services. The submisson from the Department of Welfare, Western Cape,
suggested that at provincid level there could be an Officefor Child Justice;**® with more or lessthe same
functions and duties as the Nationa Committee on Child Justice. The SAPS Legd Servicessubmission,
by contragt, proposed aprovincia committee, involving " provincid role-players, and attending to matters
concerning provincia drategies'. The provincid committee, the submission argued, should report to the
Nationd Office for Child Justice.

12.24 The Commission welcomes the proposas from the provinces regarding the importance of a
provincia monitoring system, as it indicates provincid commitment to the ideds espoused in the
proposed legidation. In addition, as the AFReC study makes clear, functionaries a provincia level are
asinequanon if the required data on arrests, children awaiting trid and so forth is to be collected for
the purposes of the Annua Report of the Nationd Office for Child Justice. Given the data collection
function expected of the provinces, it therefore seems preferable to provide for an Office for Child
Justice at provincia level, as proposed by SAPS Lega Services, rather than a committee, as proposed
by the Department of Welfare, Western Cape. The Office should be staffed by a member of the
provincid SAPS, and the provincia Department of Wdfare. The intention is to minimise the number of
new appointments that may have to be made, and therefore no further permanent staff from other
Departments are required in the legidation. But, in order to promote inter-sectoral co-operation at
provincid levd, thelegidation providesfor aduty upon the provincid Officefor Child Jugticeto maintain
regular links (or channd's of communication) with the regiond office of the Department of Justice, with

435 Rather than a provincial committee.
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dl chief magidrates and cluster heads in the province, with the Director of Public Prosecutions of the

province, and the Provincia Commissioner for Correctiond Services*

The proposed National Child Justice Committee

12.25 The Inkatha Freedom Party recommended that to increase the independence and credibility of
the proposed Nationa Committeefor Child Justice, the persons gppointed from the ranks of civil society
should not be in the employ (full-time or part-time) of the State. The preferred appointment procedure
was aso the subject of IFP comment, in that the Ministers of Justice and Condtitutional Development
and Wedfare should act jointly in making such gppointments, and should consult with relevant
stakeholders. This submisson has been accepted by the Commission, save for the reference to
consultation with relevant stakeholders. Further, the IFP suggested that the interests of accountability
would be best served if the National Committee for Child Justice were aso required by law to prepare
and submit an annua report to Parliament. However, inview of the fact that the Nationa Committee will
play arole in asssting the Nationa Office for Child Justice in the preparation of that body’s annual
report, requiring two annua reports appears to be superfluous. This recommendation has therefore not
been accepted. A proposal was received to the effect that the Department of Health should be
represented on the National Committeefor Child Justice, inview of that Department'sinvolvement in age
assessments.*3” However, previous experiences of that Department’ s involvement with inter-sectoral
nationa committees has shown that age assessment isan undeniably margina areaof concernfor Hedlth,
and that little benefit is derived (by that Department or by any other role-players) from having the
Department of Hedlth in attendance. This suggestion hasthus not been followed. The Law Society of the
Cape of Good Hope submitted that the Association of Law Societies of South Africa should enjoy
representation on the Nationd Committee for Child Justice. This, too, is not supported, dthough the
Commission expects that in considering the appointment of the representatives from sectors other than
the State, the relevant Ministers would consider the gppointment of an attorney, judge, advocate, or a
member of the Association of Law Societies to be a desirable addition to the National Committee.

436 Clause 109 of the draft Bill.

437 However, the submission from the SAPS|egal servicesraisesthe possibility that the Department of Health
is apparently considering doing away with the system of district surgeons.
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CHAPTER 13: CONFIDENTIALITY AND EXPUNGEMENT OF RECORDS

Overview of the proposalsin Discussion Paper 79

Confidentiality of proceedings
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13.1 The Issue Paper did not address the issues of confidentiaity and expungement of records.
However, snce the inclusion of provisions on confidentidity and expungement were contempl ated after
they were raised during the consultation process that followed the release of the |ssue Paper, adetailed
discussion of the current position in terms of the Crimina Procedure Act wasincluded in the Discussion
Paper.*® The project committee on the Commission’s investigaion into sentencing identified the
expungement of the criminal records of child offenders asan issuethat the project committee on juvenile
judtice should ded with in this investigation.

13.2  Inthe Discussion Paper, the Commission reviewed two draft provisonsthat were proposed by
the Juvenile Justice Drafting Consultancy** concerning the confidentidity of proceedings involving
accused persons under the age of 18 years, and prohibiting the publication of information which could
reveal theidentity of any accused child. The proposed provisionswere smilar to the gpplicable sections
of the Crimina Procedure Act, which regulates confidentidity and privacy at present. An additiona
provison stipulated thet the prohibition on the publication of information should not be used to prevent
people or agencies from seeking access to children in order to offer assstance, or to prevent accessto
information for the purpose of study or analysis. The additiona provision was included because it was
contended that the provision in the Crimina Procedure Act had in the past been used to prevent
individuas and organisations from obtaining access to information in order to provide para-lega and
other assistance to children in detention, and to analyse or conduct research about the Stuation of

children in the crimind judtice system.

13.3 Recent amendments to regulations under the Child Care Act 74 of 1983 provide for the
introduction of a Child Protection Register in which details must be entered of any child exposedtoill-
treatment or deliberateinjury of which the Director-Genera of Wefare and Population Development has
been natified.**° The regulations permit the Director-Generd to gpprove the examinaion or inspection

438 See Discussion Paper 79 at 282 to 293.

439 Juvenile Justice for South Africa: Proposals for Policy and Legislative Change Cape Town: Allies

Printers 1994 at 48, 55 - 56.
440 Regulation 39B published in Government Gazette 18770 of 31 March 1998.
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of theregister for officid andbona fide research purposes,**! and aso to discloseinformation contained
in the register to such persons as he or she may determine with the sole purpose of serving the interests,
safety and welfare of any child.**2 This has provided the Commission with auseful precedent concerning
access to otherwise confidentia information without prejudicing the best interests of the child.

13.4 The Commission proposed in Discusson Paper 79 that the present provisonsin the Criminal
Procedure Act relating to the protection of the identity of accused persons under the age of 18 years,
as well as those pertaining to the privacy of crimina proceedings involving such children, should be
incorporated in smilar form in the Child Jugtice Bill. In addition, the Discusson Paper suggested the
indusion of a provision®*® permitting relaxation of the above rules in dearly defined and limited
circumgances. Thiswasto ensurethat the provisonson confidentiaity and privacy were not used in such
as way as to prevent people or organisations from gaining access to informeation pertaining to children
accused of offences, if suchaccesswould bein theinterests of the children concerned or in theinterests
of the administration of the proposed child justice system.**

Expungement of criminal records

13.5 Althoughitisclear that the privacy of the child' s identity and the confidentidity of the crimina
proceedings should be protected by law, any record of the conviction of achild for an offence committed
whilst below the age of 18 years does not enjoy any specid statusin our present system. In Discussion

a4l Such asthe following: collecting of information on the occurrence, distribution and prevalence of cases
of ill-treatment of or deliberateinjury to children, or of physical, emotional or sexual abuse of children, and
collecting of information on cases of ill-treatment of or deliberate injury to children and of the various
interventions made in such cases.

442 Regulation 39B(1)(3) and (4).
443 Section 66(3) of Bill A.

44 Cf section 438 of the New Zealand Children, Young Persons and Their Families Act 1989 where the
publication of reports on proceedings under the Act which are of a bona fide professional or technical
nature, or which are intended for circul ation among members of thelegal, medical or teaching professions,
officers of the Public Service, psychologists, counsellorscarrying out dutiesunder the Act or social welfare
workers, are exempt from the restrictions on the publication of reports. Inaddition, statistical information
relating to proceedings under the Act and the results of any bona fide research relating to such
proceedings are also exempt. In regard to the protection of privacy, section 103 of the Ugandan Children
Statute 1996 provides that a child's right to privacy shall be respected throughout the court proceedings
in order to avoid harm being caused to him or her by undue publicity, and that no person shall, in respect
of a child charged before a Family and Children Court, publish any information that may lead to the
identification of the child except with the permission of court.
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Paper 79, the Commission presented asynopsis of the provisions of the Crimina Procedure Act** and
the relevant caselaw*® regarding when, after the expiry of acertain period of time, an accused person’s
previous convictions fal away. The present postion is that under certain circumstances, previous
convictions will fal away provided that aperiod of ten years has elapsed after the date of conviction of
the rlevant offence. In addition, the relevance of the Promotion of Nationa Unity and Reconciliation Act
34 of 1995 to this area of debate was discussed in Discussion Paper 79.

13.6 A crimina record has serious implications. A convicted person is branded for ever as an
untrustworthy member of society; aconviction compromisesjob opportunities permanently, and convicts
are often the subject of suspicion and mistrust. These consequences can be especialy seriousfor young
persons who have to attempt to enter thejob market with theliability of acrimina record for an offence
committed whilgt gill a child. In the Discussion Paper it was argued that in order to mitigate these
negative effects, and to give children a second chance, legidation should be enacted to dlow them to

resume ther lives without the stigma of a conviction.

13.7  InDiscussion Peper 79 the Commission proposed that in respect of certain specified convictions,
the crimina record of child would never be able to be expunged. These were convictions for serious
offences, which were specified asmurder, rape, indecent assault involving theinfliction of grievous bodily
harm, robbery with aggravating circumstances, any offence referred to in section 13(f) of the Drugsand
Drugs Trafficking Act, 1992 (Act No. 140 of 1992), if it is aleged that the value of the dependence-
producing substance in question is more than R50000, and any offence relaing to the dedling in or

smuggling of ammunition, fireerms, explosves or aramaments.

13.8 Asfar asthe possble expungement of crimind records for dl other offences was concerned,
Discussion Paper 79 put forward two possible options for debate and comment. Asthe first option, the
Commission proposed asimple model for the automatic expungement of the records of achild. All that
would be required was the lgpse of aperiod of five yearsfollowing the expiry of the sentence, provided

445 See Discussion Paper 79 at 284 for adiscussion of section 303 ter, read with Schedule 5 of the repealed
Criminal Procedure Act 56 of 1955 and section 271A of the Crimina Procedure Act 51 of 1977.

446 See S v Mqwathi 1985 (4) SA 22 (TPD) and Sv Zondi 1995 (1) SACR 18 (A).
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that during this time the person was not again convicted of any offence during the five-year period.

13.9  The second option sought to distinguish further**” between convictionsfor more serious offences
and less serious offences. The badis for this digtinction was whether a sentence involving a resdentia
requirement had been imposed (ie a reform school or prison sentence). In those cases in which the
sentenceimposed included aresidentia requirement, indicating amore serious offence, the record could
be expunged ten years after the completion of the sentence, but only upon application to the proposed
National Committeefor Child Justice. A “clean” record was once again required in the stipulated period
following expiry of the sentence. If the Nationd Committee for Child Justice decided to grant the
application, it would cause a notice of this decison to be transmitted to the South African Crimina
Bureau, together with a direction that the said record be expunged. In cases where the child’ s record
reflected the imposition of a sentence which did not involve a resdentia eement, expungement could
occur five years after completion of the sentence,**® and it was proposed that this expungement would
occur automaticaly.

13.10 Inthe Discussion Paper, the Commission set out the advantages of an automatic expungement
procedure as opposed to expungement upon application by the person seeking to have the crimina
record expunged. Not only is an automatic procedure more expeditious as compared to expungement
by application, which would necessarily involve more administrative functions*° but automatic
expungement could prove to be more equitable. An application procedure leaves scope for widdy
varying decisonsfrom caseto case, and thereisaso thered possibility that many convicted personswill
be unaware of the possihility of expungement, and will therefore not benefit by theseprovisons. There
may aso be cost implications for an applicant. By contrast, an application procedure does alow for
screening of individua cases, rather than the blanket deletion of records by operation of a computer

programme.
aar In addition to the offences for which expungement could not be considered, as set out in par 13.7 above.
448 Provided again that the applicant had not been convicted of an offence in the five year period.

449 See Discussion Paper 79 at 293.
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13.11 The Commission did not favour the option of “sealing” records of convictions obtained by
children. Inthisingtance, the record is not completely destroyed, but an application in specific instances
may be made for access to the record. The Discussion Paper aso raised theissue of the confidentidity
of the record of the child during the period of its retention. The Commission argued that if the purpose
of the retention of the record is to assist the court in the impostion of any subsequent sentence by
providing a complete profile of the child, then dl officids of the court, including presiding officers,
prosecutors, probation officers, the police and the staff of resdentid care facilities, should have access
to the record. No provision concerning access to records during the period of retention was proposed,
however, as the provisonsin the Crimina Procedure Act concerning proof of previous convictions are

adequate.

Evaluation of comment and recommendations

Confidentiality

13.12 The Commisson did not receive any comment on its proposalsin repect of confidentidity, and

retains its recommendations in this regard.

Expungement of criminal records where serious offences committed

13.13 Therewasno opposition to the Commisson’ srecommendation that in certain circumstancesthe
expungement of a child's record should not be possible. Asargued in Discussion Peper 79, itisinthe
interests of both the child and society as awhole that crimind records be maintained reflecting a profile
of the child who has been convicted of a serious or violent offence. Therefore, the Commission has
retained the recommendation that expungement should not be possible in respect of certain serious

offences.®

Convictions which should be considered for expungement

450 Instead of referring to these offencesin thetext of the applicabl e section, aswas doneinDiscussion Paper
79, however, the relevant section refers to those offences listed in Schedule 3 attached to Bill B.
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13.14 Theresponsesto the two options proposed in the Discussion Paper were varied. It appeared
fromthe workshopsthat there was cong derable support for the policy position of introducing legidation
to provide for the expungement of the records of child offenders*! The children consuited in the
NICRO report, too, agreed that expungement should be possible, arguing that a crimina record can
prevent travel and inhibit employment prospects. The Commission hasthereforeincluded provisonson

expungement in Bill B.*%2

13.15 Some of the respondents expressed their support for one of the options proposed in Discussion
Paper 79. The Gauteng Provincial Government and Ms Cassm, of UNISA, expressed a preference
for option two, which sought to provide different procedures for the expungement of acrimina record,
depending upon whether aresidentid or non-residential sentence had been imposed. The consultation
withchildren reved ed that 53% of the respondents preferred option two. The responses of the children
included comments that “they felt people had to prove themsalves to the community first”, and that
“offences differ as to their seriousness’. The written submission of Mr LM Muntingh, Director of
Research, NICRO, was critical of the fact that option two gave substantial weight to the sentence that
was imposed upon conviction for the offence, thet is, whether it involved a sentence with a resdentia
requirement or not. He stated that “it is not clear why the sentence bears on the expungement of the
record” and argued that “the offence has subgstantialy more bearing, and is a more consgstent variable
to apply when decisions are to be made”. The Commission agrees that the nature of the offence®: for
whichthe conviction was obtained must be an important factor in deciding on expungement, and that the
nature of thesentence isnot theided way inwhich to distinguish “expungegble’ offencesfrom thosethat

do not merit expungement.

451 Superintendent Nilsson, SAPS, Western Cape did not support expungement at all, as he was of the view
that the possibility of expungement would advance the possibility of children being used by crime
syndicates to commit offences. Since all the options proposed in Discussion Paper 79 envisaged
expungement only after a minimum period of five years, and then only on proof of a clean record after
conviction, the Commission cannot see how the possibility of expungement would further the use of
childrenin criminal activities. On the contrary, the inducement of expungement could prove to be a useful
tool to keep children away from crime.

452 Clause 115 of Bill B.

453 Thisis apart from those specified offencesin respect of which expungement may never be considered, as
spelt out in par 13.13 above.
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13.16 The Association of Law Societies of South Africa and the Inkatha Freedom Party supported
option one, which provided for automatic expungement of al records, save convictions for serious
specified offences, after aperiod of five years*** The | FP argued that thismodd for expungement will
alow achild to re-enter society after completion of the sentence and will dso enable the child to play
a vauable role as a norma member of society without fear of prgudice resulting from a permanent

crimina record.

13.17 Mr Muntingh wasof the opinion that if theintentionisto provide for the expungement of crimina
records, then this should be effected in such a way as to maximise the benefits thereof to the young
person, and to enable such person to enter adult life without the burden of youthful misdemeanours
hanging over him or her. He dso submitted that the more limitations and obstacles that are placed by
legidation upon the process required for expungement of records, the more ineffectua and complicated
the gpplication of this gpparent benefit will become in practice. The Department of Socid Services,
Provincid Administration, Western Cape, held the view that each case should be reviewed after five or
seven years to consder the question of the expungement of the record. The submission proposed that
the following factors should be taken into account in deciding whether expungement ought to be alowed:
the commission of any further offence; the life-style of the child or adult concerned; co-operation during
diverson or any community programme which formed part of the sentence; and the seriousness of the

crime(s).

13.18 The Commission agreesthat the processinvolved in obtaining an expungement should not be
complicated or costly, and has for this reason chosen not to pursue the idea of an gpplication to the
National Committeefor Child Justice;**> which wasthe model presented in option two of the Discussion
Paper. Clearly, the envisaged systerm must be adminigtratively possible, and anindividud review of each
case fiveto saven yearsafter conviction would entall extensive additiond hearingsinto the sorts of factors
proposed by the Department of Socia Services, Western Cape. The revised mode proposed by the
Commission, and eaborated in para 13.23 bel ow, envisagesthat an order regarding expungement would

454 Provided that no further conviction had been recorded against the person.

455 Or to a court, which was another possibility that was considered.
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be made at the time of the initial sentence being passed. This proposal overcomes the necessity of
additional hearings on the matter some years after the event, and, in addition, alows for a smple
adminidrative procedure after the conclusion of the“ crime-free period” . The conditions of expungement
will be endorsed on the SAP 69 form that is sent to the South African Criminal Bureau, and the Buresu
will atend adminigratively to the expungement as it would to the expungement of records of adultsin
terms of section 271A of the Crimina Procedure Act.*>®

Period after which expungement can occur

13.19 Mr Muntingh did not approve of the proposd that a minimum period of five years mugt expire
before expungement of crimina records can occur.”” He argued that the setting of such aperiod negates
any pogtive effect that the expungement is intended to have, asthose five yearswill frequently span the
very period during which the young adult is attempting to find gainful employment. He gave an example
of a 16-year-old child who receives a two-year residential sentence and who, upon expiry of that
sentence, may only apply for the expungement of the record ten years later. In effect, thiswould be at
the age of 28 years. Mr Muntingh proposed that the legid ative provision be amended to read asfollows:

Save for therecord of those offences mentioned in subsection (1), therecord of aconviction and
sentence imposed upon a child must be automatically expunged and the record sedled whenthe
child turns 18 years of age unless a sentence is il in force, in which case the record will be
expunged following the completion of the sentence.

13.20 The Department of Social Services, Western Cape, also recommended that the records of
children should be preserved, but should not be alowed to be used or adduced in such a way as to
influence any punishment received upon conviction as an adult. The Commission has considered the
merits inherent in both this submisson and that of Mr Muntingh, but is of the view that automatic
expungement of crimina records upon attainment of the age of 18 yearsisnot aproposition that can be

456 Discussionswith personnel at the Bureau haveindicated that thisisfeasible, given existing staff capacity
and computer technology availableto SAPS.

a7 Option one set this period for all offences other than those for which expungement was excluded, and
option two set this period of time in respect of offences for which a sentence that did not involve a
residential sentence had been imposed.
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supported. First, such an approach does not alow for the consideration of the nature of the harm caused
by the commission of the offence. Second, it cannot be redistically suggested that a child who commits
an offence amatter of weeks before his or her 18" birthday should enjoy the benfit of expungement
without having passed the acid test of a*“ crime- free period” after conviction. Third, this proposa would
be inequitable as regards the child who is convicted of an offence close to his or her 18" birthday, by
comparison to the child who committed a smilar offence whilst il very young, but who will then bear
the sigma of acrimind record until reaching the age of 18 years. Further, it would be unjudtifiable for
achild who has offended repeatedly in his or her 17" year, and then offended again upon turning 18, to
enjoy the benefit of being treated as a firg offender. Findly, if, as argued in the submisson from the
Department of Socid Services, Western Cape, the records of convictions of children are not intended
to be used to influence punishment should the child be again convicted on becoming an adult, then there
would appear to be little judtification in retaining the record at al. The proposals that records be
automatically expunged upon attainment of the age of 18 aretherefore not accepted by the Commission.
The Commission’s gpproach has aso been influenced by the fact that the proposed mode will give
children many opportunities to be diverted. The dructure of the system places emphasis on giving
children “achance’ in the early phases, thus avoiding both tria and crimina records in a large number

of firg offences, and even subsequent offences if these are not of a serious nature.

13.21 Mr Muntingh further proposed that a clause be inserted to the effect that where a child*® is
convicted of an offence whilst Hill under the age of 18 years, he or she must be under no obligation to
divulge this informeation to any person(s) unless ordered to do so by acourt. The Commission does not
support this proposa, however. There may be legitimate reasons for requiring disclosure of acrimina
convictionin the broader interests of society, such as upon gpplication for travel documents, a license
to own agun or to drive a vehicle. It is arguable that employers, too, have aright to know whether a
prospective employee has acrimind record. The Commission isthus of the view that the expungement
provisons asdrafted in the proposed | egidation grant sufficient protection to those seeking to escapethe
permanent taint of acrimind conviction recorded againgt them for offences committed during their youth.

458 Save for those convicted of the serious offences for which expungement is excluded.
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13.22 Inthelight of dl the submissonsreceved, the difficultiesrelated to the processfor expungement
referred to in para 13.18 above, and the rgection of the view that convictions and criminal records
should be automaticaly expunged upon attainment of a certain age, the Commission proposes thet the
decisionwhether expungement of aconviction can take place needsto be made on the individua merits
of each case, save where the child has been convicted of a serious offence referred to in Schedule 3 to
Bill B. The Commission has identified the sentencing magidirate as the person best placed to make the
determination in respect of the expungement, and consequently, the proposed legidation envisages a
mode in which the judicid officer sentencing the child will smultaneoudy make an order on
expungement. The sentencing officer would have full knowledge™® of the offence, the child, the victim
and the sentence, and in thisway the complications and adminidirative burden that would be inherent in
any later gpplication procedure or individuaised hearing on expungement (at the expiry of the proposed
period after conviction for the origina offence) can be avoided. Whilst thismode could beregarded as
placing too much discretionwith the presiding officer, it must be remembered that in the new system the
child justice magidirate would be a specidly qudified and trained individua, sengtive to the rights of
children. In addition, clause 115(3) of Bill B spellsout that adecision by asentencing officer not to dlow

expungement may be taken on gpped or review.

13.23 Inthelight of submissonsrece ved, the Commisson hasrevised itsopinion on prescribing afixed
period of time after which expungement may occur. It is conceded that the five-year period proposed
inthe Discussion Paper may occur during the very time a which ayoung person is seeking employment,
and that the apparent benefit of expungement could then belost. The Commission thereforefavoursan
individualised response in respect of the setting of a period of time after which expungement can occur,
and it has been provided that a determination most appropriate to the circumstances of that particular
child and the offence would have to be made by the sentencing officer. The date may not be less than
three months, and may not exceed five years, after imposition of sentence.*®°

459 Clause 117(2) empowers the sentencing officer to make an order regarding expungement of a conviction
for any offence, save those referred to in Schedule 3, after consideration of the nature and circumstances
of the offence, the child' s personal circumstances or any other relevant factor.

40 Clause 115(4) of Bill B.
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13.24 The advantage of the above approach isthat, once the period of time has been fixed after which
expungement may ensue, and if no further convictions are recorded during that period,*®* the actua
procedure for expungement can occur automaticaly at the South African Criminal Bureau.*®? This, the
Commission has established, should be able to occur with relative ease in practice.

13.25 The Commission is of the view that the approach to expungement adopted in this Report, as
detailed above, giveseffect to the best interests of the children who are convicted of offences committed
during their youth, aswell astheinterests of society in ensuring that whererecidivists are concerned, such
records do not quaify for expungement. In addition, the proposed procedure achieves both the god of
ensuring an individualised approach to each case, aswell asthegod of providing asmple adminidretive

process for expungemen.

ANNEXURE A (Bill B)

BILL

To egtablish acriminal justice processfor children accused of committing offenceswhich aims
to protect therightsof children entrenched in the Constitution and provided for ininter national
instruments; to providefor the minimum age of criminal capacity of such children; to delineate
the power sand responsibilities of member s of the South African Police Service and probation
officers in relation to such children; to provide for the detention of such children and their

461 Clause115(5) requiresthe setting of acondition that the child concerned must not be convicted of asimilar
offence between the date of imposition of the sentence and the date of expungement.

462 Clause 115(6).
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release from detention; to incor porate diversion of cases away from formal court procedures
as a central feature of the process; to establish assessment of children and a preliminary
inquiry ascompulsory proceduresin thenew process, to create special rulesfor achild justice
court; to extend the sentencing options available in respect of such children; to entrench the
notion of restorative justice; to establish appeal and review procedures; to provide for legal
representation of children; to create monitoring mechanismsto ensur ethe effective oper ation
of thislegidation; and to provide for mattersincidental thereto.

INTRODUCED BY THE MINISTER OF JUSTICE AND CONSTITUTIONAL
DEVELOPMENT

BE IT ENACTED by the Parliament of the Republic of South Africa, asfollows: -
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1. In this Act, unless the context otherwise indicates -

“an gppropriate adult” means amember of a child’ sfamily; a custodian; a guardian who is not
aparent or aprimary care-giver asdefined in section 1 of the Social Assstance Act, 1992 (Act
No. 59 of 1992);

“assessment” means an evauation by a probation officer of a child for purposes of section 38,
and includes an evduation by an assstant probation officer or asocid worker;

“child” means any person who is subject to the provisions of this Act in terms of section 2;
“child justice court” means the court described in section 71,

“children’s court” means the court described in section 5 of the Child Care Act, 1983  (A¢No
74 of 1983);

“community service’” means compulsory work, without payment, for acommunity organisation
or other compulsory work of vaue to the community, performed by a child;

“court” meansachild justice court or any other court acting in termsof the provisonsof thisAct;
“correctiond supervison” means aform of community correction provided for in Chapter 6 of
the Correctional Services Act, 1998 (Act No. 111 of 1998);

“detention” meansthe deprivation of liberty of achild including confinement in apolice cell, lock-
up, place of safety, secure care facility, prison or other resdentid facility;

“Director of Public Prosecutions’ means a Director of Public Prosecutions appointed in terms
of section 13 of the National Prosecuting Authority Act, 1998 (Act No. 32 of 1998) and
“Nationd Director of Public Prosecutions’ means the person gppointed in terms of section 10
of that Act;

“diverson” meansthereferra of casesof children dleged to have committed offencesaway from
formal court procedures with or without conditions;

“diverson option” means a plan, programme or prescribed order with a specified content and
of specified duration and includes an option which has been gpproved, interms of theregulations
to this Act, by the Office for Child Justice;

“family group conference’ means a gathering convened by a probation officer asadiversion or
sentencing option to devise arestorative justice response to the child’s offending;;

“independent observer” means a person included in the roster referred to in section 105(i);
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“inquiry magigrate’ means the officer presding in apreiminary inquiry;

“Legd Aid Board’” meansthe Lega Aid Board established under section 2 of theLegd Aid Act,
1969 (Act No. 22 of 1969);

“Legd Aid Clinic’ meansan inditution providing legd representation at State expense under the
auspices of the Legd Aid Board;

“One-Stop Child Justice Centreé” means a centre established in terms of section 72;

“place of safety” means a place of safety as defined in section 1 of the Child Care Act, 1983
(Act No. 74 of 1983);

“police officid” means a member of the South African Police Service or of amunicipa police
sarvice established in terms of the South African Police Service Act, 1995 (Act No. 68 of
1995);

“preiminary inquiry” meansthe compul sory procedure described in Chapter 7 which takes place
before pleaand trid in a court;

“prescribed” means prescribed by regulation to this Act;

“probation officer” meansa person appointed under the Probation Services Act, 1991 (Act No.
116 of 1991), and includes a socia worker or other suitably qualified person designated as a
probation officer or assistant probation officer for tasksto be carried out in terms of this Act;
“resdentid requirement” means compulsory residence in a resdentia facility or a place other
than the child’s home;

“resdentid facility” means aresdentid facility established by the Minister of Education or the
Miniger of Welfare and Population Development which is designated to receive sentenced
children;

“restorative jugtice’ meansthe promotion of reconciliation, restitution and responsibility through
the involvement of a child, the child's parent, family members, victims and communities,

(xxvii) “secure care facility” means a secure care facility as defined in the Child Care Act, 1983 (A ct

No.
74 of
1983

)i

(>xwviii) “symbolic restitution” means the restitution of an object owned, made or bought by a child
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to apecified person, persons, group or ingtitution as compensation for the harm caused by that
child;
(xxix) “thisAct” includes any regulations made under this Act.

Application of thisAct

2. D This Act appliesto any person in the Republic of South Africa, irrespective of
naiondity, country of origin or immigration status, who isaleged to have committed an offence and who,
at the time of the dleged commission of such offence, is or was under the age of 18 years.

2 The Director of Public Prosecutions or a designated prosecutor may, in
exceptiona circumstances, direct that proceedingsin respect of anindividua person must teke placein
terms of the provisions of this Act: Provided that such person may not be over the age of 21 years.

3 The circumstances referred to in subsection (2) include those where -
@ there are severa co-accused and the mgjority of such persons are below the age of 18 years;
(b) the age of aperson is not established but thereisreason to believe that the person’sageis such
that this Act would apply;
(© a child commits a further offence while serving a resdentia sentence imposed in terms of the
provisions of this Act, despite the fact that such child may be over the age of 18 yearsat thetime
of such further offence.

4) This Act appliesto aperson in respect of whom proceedings have been indtituted
in terms of this Act until conclusion of such proceedings, despite the fact that such person may have
reached the age of 18 years during the course of such proceedings.

Application of thisAct in relation to the Criminal Procedure Act, 1977

3. Q) Where this Act does not provide for any matter or procedure for which the
Crimina Procedure Act, 1977 (Act No. 51 of 1977) provides, the provisonsof that Act apply with such
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changes as may be required by the context.

2 Where there isany incongstency between this Act and the Crimina Procedure
Act, the former applies.

Objectives

4, The objectives of thisAct areto -

@ protect the rights of children who are subject to the provisons of this Act;
(b) promote ubuntu in the child justice system through -

() fostering of children’s sense of dignity and worth;

(i) reinforcing children’ s respect for human rights and the fundamenta freedoms of others
by holding children accountable for their actions and safe-guarding the interests of
victims and the community;

(i) supporting reconciliation by means of arestorative justice response; and

(iv)  involving parents, families, victims and communitiesin child justice processes in order
to encourage the reintegration of children who are subject to the provisions of thisAct;
and

(© promote co-operation between al government departments, other organisations and agencies
involved in implementing an effective child justice system.

Principles

5. Any court or person exercising any power conferred by this Act or by section 20 of the

Black Adminidtration Act, 1927 (Act No. 38 of 1927) must be guided by the following principles:

) A child who is subject to procedures in terms of this Act must be given an opportunity to
respond before any decison affecting him or her istaken.

(b) Every child should be addressed in a manner appropriate to his or her age and intellectua
development and should be spoken to and dlowed to spesk in the language of choice through
an interpreter, if necessary.
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(© Childrenshould be treated in amanner which takesinto account their cultural valuesand beliefs.

(d) All proceduresin terms of this Act must be conducted and completed speedily.

(e Every child has the right to maintain contact with family, and to have accessto socid services.

® Parents and families have the right to assigt their children in proceedings under this Act and
wherever possible to participate in decisons affecting them.

(s) All conseguences arisng from the commission of an offence by a child must be proportionate
to the circumstances of the child, the nature of the offence and theinterests of society, and achild
must not be treated more severely than an adult would have been in the same circumstances.

(h) A child lacking in family support, or educationa or employment opportunities must have equd
access to avallable services and every effort must be made to ensure that children receive equa

treatment when having committed asmilar offences.

CHAPTER 2: AGE, CRIMINAL CAPACITY AND AGE DETERMINATION

Age and criminal capacity

6. Q) A child who, & the time of the aleged commission of an offence, is below the

age of ten years cannot be prosecuted.

2 A child who, a the time of the dleged commission of an offenceis at least ten
years of age, but not yet 14 years, is presumed not to have had the capacity to gppreciate the difference
between right and wrong and to act in accordance with that appreciation, unless it is subsequently

proved, beyond reasonable doubt, that such child at thetime of the dleged commission of an offence had
such capacity.

(3 If the prosecution of a child referred to in subsection (2) is contemplated, the
Director of Public Prosecutions must issue a certificate confirming an intention to prosecute, which
cartificate must be issued after a preiminary inquiry.

4 If the certificate referred to in subsection (3) is not issued within 14 days after



228

the preiminary inquiry, the charges must be withdrawn.

) In issuing a certificate referred to in subsection (3) the Director of Public
Prosecutions must have regard to -
@ the gppropriateness of diversion of the child aleged to have committed an offence;
(b) the educationd level, cognitive ability, domestic and environmental circumstances, age and
meaturity of such child,
(© the nature and gravity of the aleged offence;
(d) the impact of the dleged offence upon any victim of such offence;
(e a probation officer’ s assessment report; and

® any other rlevant information.

(6) The common law pertaining to the crimind capacity of children below the age
of 14 yearsisrepealed.

Duties of palice officialsin relation to age estimation

7. Q) If apolice officid is uncertain about the age of a person suspected of having
committed an offence, but has reason to believe that the age would render that person subject to the
provisons of this Act, the officid must take such person to a probation officer for estimation of age as

soon asis reasonably possible.

2 Where a police officid has reason to bdieve that a child suspected of having
committed an offence is below the age of ten years, he or she may not arrest the child, and must take
such child to a probation officer for estimation of age or further action in terms of section 46.

Age estimation by probation officer

8. Q) If the age of a person brought before a probation officer is uncertain, such
officer must make an estimation of that person’s age.



229

2 For such purposes a probation officer must complete a prescribed form and

obtain any relevant information as regards the age of the person concerned.

3 In making such an estimation, information available must be consdered in the

following order of cogency -

@ a previous determination of age by a magistrate under this Act, under the Crimind Procedure
Act, 1977 (Act No. 51 of 1977), or by aChildren’ s Court Commissioner under the Child Care
Act, 1983 (Act No.74 of 1983);

(b) statements from a parent, legal guardian, or person likely to have direct knowledge of the age
of the child or a statement made by the child or person who dlegesthat he or sheisachild;

(© a baptismd certificate, school regigtration forms, school reports, and other information of a
amilar natureif relevant to establishing a probable age;

(d) an edimation of age made by amedica practitioner.

4) The probation officer must attach any relevant documentation to the form
referred to in subsection (2).

) Where the probation officer is unable to make an estimation of the age of the
aleged offender, or where the age isin disoute, the probation officer may refer the aleged offender to
amedica practitioner for estimation of age.

(6) Theformreferred toin subsection (2) must beavailableat the child’ sappearance
a aprdiminary inquiry for purposes of a determination of the child's age by the inquiry magidrate in

terms of section 9.

Age determination to be effected by inquiry magistrate

9. QD The inquiry magigtrate mugt, on dl the available evidence and with due regard

to the provisions of section 8(3), make a determination of the age of the aleged offender to be entered
into the record as the age of the alleged offender, which age must be considered to be the correct age
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until any contrary evidence is placed before the inquiry magistrate or a court.

2 For the purposes of the determination, an inquiry magistrate may require any
documentation, evidence or Satementsre evant to age determination from any person, body or indtitution
to be furnished.

3 If an inquiry magidrate determines that a person was, a the time of the aleged
commissionof the offence with which such person isbeing charged, over the age of 18 years, he or she
must close the preliminary inquiry and direct that the matter be transferred to a court other than a child
justice court for proceedings under the Crimina Procedure Act, 1977 (Act No. 51 of 1977).

4 Where an inquiry magistrate makes a determination of agethat isnot supported
by a vaid birth certificate, identity document or passport, a record of the determination must be
forwarded to the Department of Home Affairs for the issue of relevant identification documents.

(5) Where necessary, an inquiry magistrate may subpoena any personto produce

the documentation, evidence or statements referred to in subsection (2).

Age assessment and deter mination by officer presiding in criminal court

10. (D) Where a person gppearing in a criminad court other than a child justice court
dleges, at any stage before sentence, that he or she was, a the time of the dleged commission of the
offence with which he or she is being charged, below the age of 18 years, or where it gppears to such
court that the person may be below the age of 18 years, that person must be referred to a probation
officer for estimation of ageintermsof section 8, which age estimation must be submitted to the presiding
officer of that court.

2 A presiding officer referred to in subsection (1) must make a determination of
age on the same basis as an inquiry magistrate referred to in section 9.
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3 If the age of the person referred to in subsection (1) is found to be below 18
years and the trid has not yet commenced, the presiding officer concerned must transfer the matter to

the inquiry magistrate having jurisdiction for further proceedings under this Act.

4 If the age of the person referred to in subsection (1) isfound to be below the age
of 18 years and the trial has commenced, the proceedings must continue to be conducted before the
presiding officer, but the remainder of the proceedings must be conducted in terms of the provisions of
thisAct.

) The presiding officer concluding a trid in terms of subsection (4) may, after
conviction, refer the matter to the child justice court for sentenceif to do so isin the best interests of the
child.

(6) Where proceedings have started in terms of the provisionsof thisAct in respect
of aperson who is dleged to have been below the age of 18 yearsat thetime of the dleged commisson
of the offence with which such person is being charged, and evidence is produced proving that such
person was 18 years of age or older at such time, the inquiry magistrate or court must -

) iIf such person is gppearing a a preliminary inquiry, close the inquiry and refer the maiter to the
prosecutor for arrangements to be made for that person to be tried as an adult;

(b) if atrial has not yet commenced, refer the matter to the prosecutor for arrangementsto be made
for that person to be tried as an adult; or

(© if atrid has commenced, terminate the triad and if such person has been convicted, transfer the
matter to an appropriate court for that person to be sentenced as an adullt.

CHAPTER 3: POLICE POWERSAND DUTIES

Methods of securing attendance of child at preiminary inquiry

11. (D) Irrespective of the provisionsof section 38 of the Crimina Procedure Act, 1977
(Act No. 51 of 1977), the methods of securing the attendance of a child aleged to have committed an
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offence & a prdiminary inquiry are -
@  ares
(b) an dternative to arrest as referred to in subsection (6); and

(© ummons.

2 The arrest of achild must be madewith due regard to the dignity and well-being
of such child, and only if it is clear that a child cannot be arrested without the use of force, may the
person effecting the arrest use such force as may be reasonably necessary and proportiond in the

circumstances to overcome any resistance or to prevent the child from fleeing.

3 The person arresting or attempting to arrest achildisjudtified in using force that
isintended or is likely to cause death or serious bodily harm to such child, only if there are reasonable
grounds for the belief thet -

@ the forceisnecessary for the purposes of protecting from imminent desth or serious bodily harm
the arrestor or any other person; or

(b) the offencefor which thearrest issought isin progressand is of aforcible and serious nature and
involves the use of life-threatening violence or astrong likelihood that it will cause serious bodily

harm.

4 In respect of the offences referred to in Schedule 1, a police officia may not
effect an arrest and must use any dternative to arrest as referred to in subsection (6) unless there are

compdling reasons judtifying an arrest.

(5) Inrespect of offences not referred to in Schedule 1, apolice officia, in deciding

whether to effect an arrest, must consider using an aternative to arrest asreferred to in subsection (6).

(6) A palice officid may use any of the following dternativesto arrest in repect of

achild aleged to have committed an offence -
@ requesting the child in amanner gppropriate to the age and intellectua development of the child
to accompany the police officid immediatdly to the place where an assessment of the child can
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be effected or, if assessment of the child is for any reason not possible, to a place where the
meatter can be considered by a prosecutor or an inquiry magistrate;

(b) gving the child and, if available, the parents or family of that child a written warning in the
prescribed manner to gppear a a preliminary inquiry at aplace and time specified in thewritten
warning;

(© taking the child to suchchild’ shome, where awritten warning referred to in paragraph (b) must
be given to the child and his or her parent or family; and

(d) opening a docket for the purposes of consideration by the Director of Public Prosecutions or
a prosecutor designated by him or her as to whether the matter should be set down for the

holding of a prdiminary inquiry.

@) A childwhoisdleged to have committed an offence and who was below the age
of ten years a the time of the commission of such offence, may be taken to a probation officer for

assessment and further action in terms of the provisions of section 46.

(8 Any private person who has effected the arrest of a child must hand such child

over to the police as soon asis reasonably possible.

9 If a summons is used as a method of securing the attendance of a child a a
preliminary inquiry, such summons must be in the prescribed form and must be issued upon gpplication
by a prosecutor to the clerk of the court having jurisdiction.

Cautioning by police

12. (D) The National Commissioner of the South African Police Service may issue a

nationa ingtruction setting out the circumstances in which amember of the South African Police Service
may issue an informa warning to a child ingead of arresting such child or using an dternative to arrest.

2 A member of the South African Police Service may, in accordance with the
nationd instruction contemplated in subsection (1), issue an informa warning to a child ingtead of
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arresting such child or using an dternative to arrest.

Warrant of arrest

13. (1) A warrant of arrest issued under section 43 of the Crimina Procedure Act, 1977
(Act No. 51 of 1977) in respect of a child, must direct that such child be brought to appear a a

preliminary inquiry.

2 The execution of any warrant of arrest issued in repect of a child may be held

over by any inquiry magidirate or court for not more than 14 days.

3 Where the execution of awarrant of arrest is held over in terms of subsection
(2), theinquiry magidtrate or court may request theinvestigating police officid toinformthe child named
in the warrant, if traced, of the issue of thewarrant before the expiry of 14 daysand the officer required
to execute such warrant may, instead of arresting a child, use one of the dternatives to arrest referred

to in section 11(6).

Duties of police official upon arrest, use of alternativeto arrest or issue of summons

14. (1 Where a child is arrested, the police officid effecting the arrest must-
@ inform the child of the nature of the dlegation againg him or her;
(b) inform the child of hisor her rightsin the prescribed manner; and
(© explain to the child the immediate procedures to be followed in terms of this Act.

2 A police officid who has arrested a child must -

@ as soon as is possible and in any event not later than 24 hours after the arrest, inform the
probation officer in whose area of jurisdiction the child was arrested, of such arrest in the
prescribed manner;

(b) take the child to the probation officer as soon as possible but not later than 48 hours after the
arrest: Provided that if the period of 48 hoursexpires over aweekend or public holiday, the child
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must be taken to such probation officer on the first working day after such weekend or public
holiday.

3 Wherean dternativeto arrest asreferred to in section 11(6) has been used, save

for the dternative mentioned in section 11(6)(a), or asummons has been issued in terms of section 11(9),
the palice officid usng such dternative or serving such summons must -

@ as soon asispossble and in any event not later than 24 hours inform the probation officer in

whose area of jurisdiction the use of such adternative has taken place or summons has been

issued, of the use of such dterndtive or the serving of such summonsin the prescribed manner;

(b) explain therights set out in subsection (1) to the child concerned.

Timelimits pursuant to arrest, alternativesto arrest and summons

5. (1) Any child who has been arrested must, whether an assessment of the child has
been effected or not, betaken by apolice officid to appear a apreliminary inquiry within 48 hours after

arrest or, if the 48 hours expire outside court hours or on aday which is not a court

day, no later than the end of the first court day after the expiry of the 48 hours.

2 Where a child has been arrested, the arresting police officid must provide an

inquiry magigtrate with a written report in the prescribed manner within 48 hours after the arrest, giving

reasons why aternatives to arrest were not used.

Duty of policeto notify parent or appropriate adult

16. (D Where a child has been arrested, the police officid who has effected the arrest
mug notify the child's parent or an gppropriate adult as soon as possible of the arrest, and give the

relevant person or persons awritten notice in the prescribed manner requiring such person to attend a
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preliminary inquiry a a specified time and place.

2 Where the arresting police officid has not given awritten notice asreferred to
in that subsection, the police officid investigating the matter must give such notice as soon as possible.

3 If the child’ s parent or an appropriate adult is not available or cannot be traced,
the arresting police officid or investigating police officid must request the child to identify another
appropriate person, and if such person isidentified, the relevant police officia must request that person
to attend a preliminary inquiry in respect of the child at a specified time and place.

4) Upontheidentification of another appropriate person asreferred toin subsection
(3), such person must be taken to be an appropriate adullt.

(5) If a the time of the preliminary inquiry an appropriate person has not been
notified to attend such inquiry, the investigating police officid must notify such person or persons as
identified by a probation officer to attend the preliminary inquiry at a specified time and place.

(6) Where an dternative method to arrest as referred to in section 11(6) has been
used, the palice officid using such dternative must as soon as poss ble theresfter notify the child’ sparent
or an appropriate adult of the use of the procedure described in the said section 11(6).

(7 The provisons of subsections (2), (3), (4) and (5) apply, with such changes as
may be required by the context, to the provisions of subsection (6).

Pre-trial proceduresand requirement that parent or an appropriate adult be present

17. Q) Evidence obtained asaresult of aconfesson, admission or pointing out rendered
admissble in terms of section 218 of the Crimina Procedure Act, 1977 (Act No. 51 of 1977), may only
be admissible asevidenceinacourt if the child’ sparent, an gppropriate adult or legal representativewas

present when the confession or admission was made or the pointing out took place.
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2 Smilaly no evidence relating to an identity parade is admissible in a court
without the aforementioned representation on behdf of the child.

3 Where a child refuses to have a parent or an appropriate adult present at the
procedures contemplated in subsections (1) and (2), or where a parent or an appropriate adult is not
present or cannot be traced or a lega representative is not available, an independent observer as
contemplated in section 105(1) must be present at such procedure, which person may, during the
attendance of such procedure, assist the child in relation to the proceedings.

4 Where an independent observer is to be present at proceedings in terms of
subsection (2), the police officid investigating the matter must request an observer included in the roster
referred to in section 105(i) to assist the child.

Fingerprints

18.  Further to the provisions of section 37 of the Criminal Procedure Act, 1977 (Act No.
51 of 1977), the taking of fingerprints of children must not be resorted to before the conclusion of a
preliminary inquiry, unlessto do sois-
@ essentid for the investigation of any case;
(b) required for the purposes of establishing the age of the person in question; or
(© necessary to establish the prior convictions of achild for the purposes of making adecison on
diverson, release from detention in police custody or placement in a particular place of safety,

secure care facility or prison.

CHAPTER 4: DETENTION OF CHILDREN AND RELEASE FROM DETENTION

Principlesrelating to release of children from detention

19.  Whenever any decision regarding the release of a detained child is to be made by a
police officid, the Director of Public Prosecutions or a designated prosecutor, an inquiry magisirate or
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officer presding in a court, when making such decison, must consider the following principles -

@

(b)

(©

preference must be given to the release of a child into the care of such child's parent or an
gopropriate adult, with or without the imposition of any conditions;

if the release of the child into the care of such child’'s parent or an appropriate adult or the
release of the child upon conditions is not feasble, rdease of the child on ball must be
considered,

if, as a measure of last resort, detention is to be used, the least redtrictive form of detention
appropriate to the child and the offence must be sdlected.

Treatment and rightsof children in detention in police custody

@
(b)

(©

20. (1)  Whilgindetention in police custody, achild -

must be detained separate from adults and boys must be held separate from girls;

must be detained in conditions which will reduce therisk of harm to that child, including therisk

of harm caused by other children;

hastheright -

()] to adequate food and water;

(i) to medical trestment;

(i) of access to reasonable vists by parents, guardians, legal representatives, registered
socid workers, probation officers, heath workers, religious counsdlors and members
of the Child Justice Committee referred to in section 104(2);

(v)  of accessto reading meterid;

V) to adequate exercise; and

(Vi)  tohave adequate clothing and sufficient blankets and bedding.

2 Where a child in detention in police custody complains of an injury sustained

during arrest or whilst in detention, the police officid to whom such complaint is made must report the

complaint to the station commissioner who must take the child to amedica practitioner for examination

as soon as is reasonably possible and must include the report of such medica practitioner in the

appropriate police docket.
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Duties of policerelating to cell register

2. (1 The dation commissoner of each police station must keep a cdll regider, in
which details regarding the detention in police cells of al persons under the age of 18 years must be
distinctively recorded.

2 The detalls in the register may be examined by a parent, guardian, lega
representative, magidrate, registered socid worker, probation officer, religious counsdlor or hedth

worker, member of a Child Justice Committee or aresearcher.

Timelimitsrelating to detention of children in police custody prior to preiminary inquiry

22.  Nochild may be held in detention in police custody for longer than 48 hours prior to
gppearing before an inquiry magidtrate or, if the 48 hours expire outsde court hours or on aday which
isnot acourt day, no longer than the end of thefirst court day after the expiry of the 48 hours.

Duties of policeréating to reporting on detention of children

23.  Whereachild accused of an offencein Schedule 1 has not been released from detention
in police custody as contemplated in section 24(1) prior to appearance at a preliminary inquiry, the
iInvestigating police officia must provide the inquiry magistrate with a written report in the prescribed
manner giving reasons why such child could not be released from such detention.

Power s of policeto release child from detention in police custody prior to preiminary inquiry

24. (1) A police officid mugt release achild who isin detention in police custody and

who isaccused of an offencereferred toin Schedule 1, prior to gppearance of such child a apreiminary
inquiry, into the care of the child’'s parent or an gppropriate adult unless -
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@ exceptiond circumstances warrant detention;

(b) the child’ s parent or an appropriate adult cannot belocated or isnot availableand al reasonable
efforts have been made to locate such parent or gppropriate adullt;

(© the police officid is satisfied thet there is a subgtantid risk that the child may be adanger to any
other person or to self.

2 A policeofficid may, in consultation with the Director of Public Prosecutions or
a designated prosecutor, release a child who -
@ isin detention in police custody and who is accused of an offence in Schedule 2; or
(b) Isaccused of an offence in Schedule 1 but has not been released in terms of subsection (1)
into the care of such child's parent or an appropriate adult, on one or more of thefollowing conditions -
() to appear at aspecified place and timefor an assessment or apreliminary inquiry, asthe
case may be;
(i) not to interfere with witnesses, to tamper with evidence or to associate with a person,
persons or group of specified people; and

(i)  toreddeat aparticular address.

Power of Director of Public Prosecutions to authorise release of children from detention in

police custody

25.  TheDirector of Public Prosecutionsor adesignated prosecutor may, despitethe decision
of apolice officid to the contrary, authorise the release of a child contemplated in section 24(2) from
detentionin police custody into the care of the child' s parent or an gppropriate adult upon the conditions
referred to in that section, and if such release is authorised, the written notice referred to in section
26(1)(a) must be handed to the child and to the person in whose care the child is released.

Duties of police upon release of child and personsinto whose car e child isreleased

26. (1 A policeofficid who releases any child from detention in accordance with section
24(1) or (2) or who releases achild upon direction of the Director of Public Prosecutions or adesignated
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prosecutor in accordance with section 25 and places such child in the care of aparent or an appropriate

adult, must -

@ a the time of releasing the child, complete and hand to the child and to the person into whose
care the child isreleased, awritten notice in the prescribed form on which must be entered the
offence in repect of which the child is being accused, any conditions relating to the release of
the child and the place and time at which the child must gppear for aprdiminary inquiry; and

(b) warn such parent or gppropriate adult to bring the child or cause the child to be brought to
appear a a preliminary inquiry at aspecified place and time and to remain in attendance and, if
any conditions has been imposed, to seeto it that the child complies with such conditions.

2 Any person in whose care a child is placed under subsection (1) and who fails
interms of awarning under that subsection to bring the child for apreiminary inquiry or to have the child
remain in atendance, or who falsto seeto it that the child complies with any conditions, is guilty of an

offence and liable upon conviction to the penalties set out in subsection (3).

3 Any court may, if satisfied that a person into whose care a child was rel eased,
was warned in terms of subsection (1), and that such person hasfailed to comply with such warning or
to comply with acondition imposed, issue awarrant for the arrest of such person and may, when such
personis brought before the court, in asummary manner enquireinto hisor her fallureand if it is proved
that such person’s failure was due to fault on his or her part, sentence him or her to a fine or to

imprisonment for a period not exceeding three months.

4) The provisonsof subsection (3) apply, with the changes required by the context
and subject to sections 92(2) and 94, to achild who has been released into the care of hisor her parent
or an appropriate adult and who fails to comply with the directions contained in the written notice
referred to in subsection (1)(a) or with any condition imposed in terms of sections 24(2).

Detention in place of safety in lieu of detention in police custody

27.  Whereachild entitled to be released from detention in police custody as contemplated
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insection 24(1) or (2) cannot for any reason be released into the care of aparent or an appropriate adult
or cannot be released on bail, such child must, in lieu of detention in police custody, be placed in aplace
of safety where thereis avacancy and if such place is available within a reasonable distance from the

place where the child has to appear for aprdiminary inquiry.

Police may not release children accused of certain offences

28. (1 A police officid may not release a child accused of an offence referred to in
Schedule 3 from detention in police custody.

2 If aplace of safety or secure carefacility isavailable within areasonable distance
from the place where a child referred to in subsection (1) will gppear for apreiminary inquiry and there
is a vacancy, such child must be placed in such place of safety or secure care facility, pending

appearance at such preliminary inquiry.

Release of children accused of certain offences on bail prior to appearance at preliminary

inquiry

29. D I rrespective of the provisonsof section 59(1)(a) of the Crimina Procedure Act,
1977, apalice officid may, in consultation with the police officid charged with the investigetion, if the
release of achild accused of an offence referred to in Schedule 1 into the care of such child' s parent or
an appropriate adult is for any reason not gppropriate, authorise the release of such child on bail prior
to the gppearance of that child a a prdiminary inquiry.

2 In order to determine the amounts that may be set for bail as contemplated in
subsection (1), the National Commissioner of the South African Police Service may, after consultation
with the Nationd Director of Public Prosecutions, issue anationd ingruction.

3 [rrespective of the provisons of section 59A(1) of the Crimina Procedure Act,
1977, the Director of Public Prosecutions or a prosecutor authorised thereto in writing by the Director
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of Public Prosecutions may, in consultation with the police officid charged with the investigation, if the
release of achild accused of an offence referred to in Schedule 2 into the care of such child' s parent or
an gppropriate adult is for any reason not gppropriate, authorise the release of such child on bail prior
to the appearance of that child at a preliminary inquiry subject to reasonable conditions.

4 In order to determine the amounts that may be set for bail as contemplated in
subsection (3), the Nationd Director of Public Prosecutions may, after consultation with the Minister of
Justice and Condtitutional Devel opment, issue directives.

) Ball granted in terms of this section by apolice officid or the Director of Public
Prosecutions or a designated prosecutor, if applying a the time of the gppearance of a child a a
preliminary inquiry, subject to the provisions of section 35(3), continues after such gppearance in the
same manner as ball granted at a preiminary inquiry or by a court.

Release of child at preiminary inquiry or by acourt into careof parent or an appropriateadult

30. (1 Uponfirgt gppearance a aprdiminary inquiry, achild, if not released previoudy
from detention in terms of section 24, 25 or 29, mug, if the case is not disposed of, be released from
detention if it isin the interests of jugtice to do so.

2 Where achildisreleased in terms of subsection (1), such release must be into
the care of the child's parent or an gppropriate adult, and the inquiry magistrate must warn such parent
or adult to bring the child or cause the child to be brought to appear a a specified place and time and,
if a condition has been imposed in terms of section 32, to see to it that the child complies with such

condition.

3 The provisons of subsections (1) and (2) apply, with the changes required by
the context, to the release of a child by a court upon first gppearance of the child in such court pending
any further gppearance.
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4 Theinquiry magidrate mus, in making a decison whether or not to release the
child as referred to in subsection (1), have regard to the recommendation of the probation officer in
respect of release from detention contained in the assessment report, aswel as any further information
which has been placed before him or her by any person.

Factorstobeconsdered at preliminary inquiry or by court prior todecisontoreleaseor detain
achild

31 In consdering whether it would be in the interests of justice to reease a child into the
care of such child’s parent or an appropriate adult as contemplated in section 30(2), or on bail as
contemplated in section 35, or to remand such child in detention as contemplated in section 36, the
inquiry magistrate or court must have regard to al rlevant factors, including -

@ the best interests of the child;

(b) whether the child has or has not been previoudy convicted of any offence;

(© the availability of the child’'s parent or an gppropriate adullt;

(d) the likelihood of the child returning to the preiminary inquiry or court for afurther appearance;

(e the period for which the child has dready been in detention since arrest;

)] the probable period of detention of the child until conclusion of the preliminary inquiry or trid;

(o)) the risk that the child may be a danger to any other person or to sf;

(h)  thedate of hedth of the child;

()] the reason for any delay in the digposa or conclusion of the preiminary inquiry or trid and
whether such delay was dueto any fault on the part of the State or on the part of the child or his
or her legal representative;

()] whether detention would prejudice the child in the preparation of the defence case;

(K) the likelihood that, if the child is convicted of the offence, asubstantia sentence of imprisonment
will be imposed;

() the fact that the child isbetween ten and 14 years of age and presumed to lack crimina capacity;
and

(m)  therecapt of awritten confirmation by the Director of Public Prosecutions to the effect that he
or she intends to charge the child with an offence in Schedule 3.
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Conditions that may be imposed upon release of child into care of parent or appropriate adult

or on ball

32. (1 Aninquiry magigtrate or court may, inreleasing achild into the care of thechild's
parent or an appropriate adult or on bail, impose upon the child one or more of the following conditions
of release -

@ to appear a a specified place and time;

(b) to report periodicaly to a specified person or place;

(© to attend a particular school;

(d) to resde a aparticular address;

(e to be placed under the supervision of a specified person; or

@ not to interfere with witnesses, to tamper with evidence or to associate with a person, persons,

or group of specified people.

2 The provisions of section 26(2), (3), (4) and (5) regarding compliance with
conditions of release by a child, a parent or an gppropriate adult apply with such changes as may be
required by the context to conditions of release as referred to in subsection ().

Non-detained children appearing at preiminary inquiry

33. (1 Where a child who is not in detention appears at a preliminary inquiry and it is
decided that the matter is to be transferred to the children’s court in terms of section 61(4) or isto be
referred by the prosecutor for pleaand tria in a court in terms of section 61(5), the inquiry magistrate
must warn the child to appear at a Specified date and time at such children’s court inquiry or court.

2 Aninquiry magidrate who warns achild in terms of subsection (1) may extend

or confirm or amend any conditions of rel ease that werein operation by virtue of the provisonsof section
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24(2) prior to the child's gppearance a the preiminary inquiry.

3 The inquiry magistrate may extend, confirm or amend any order made affecting
achild’ s parent or an gppropriate adult into whose care a child has previoudy been released.

Release of child on own recognisance

34.  Aninquiry magidtrate or the officer presiding in acourt may rdeaseachild onhisor her
own recognisance after consideration of the factors referred to in section 31, with or without conditions
as set out in section 32, and must order such child to appear at a preliminary inquiry or before a court
a a specified place and time.

Reease of child on bail by inquiry magistrate or court

35. D Aninquiry magidtrate or officer presiding in acourt may, if therdease of achild
into the care of such child's parent or an appropriate adult is for any reason not possible, after
consderation of thefactorsreferred to in section 31, release such child upon payment of bail and onone

or more of the conditions referred to in section 32.

2 Section 60(4), (5), (6), (7), (8), (9), (10), (11) and (11A) of the Criminal
Procedure Act, 1977 (Act No. 51 of 1977), does not apply to the release of a child on bail as
contemplated in this section.

3 If bail has been granted previoudy for achild gpopearing & aprdiminary inquiry
or in acourt by a police officia in terms of section 29(1) or the Director of Public Prosecutions or a
designated prosecutor in terms of section 29(3), the inquiry magistrate or court may extend the bail on
the same conditions, amend the conditions or add further conditions, or may increase or reduce the

amount of ball.

4 Ball as referred to in subsection (1) hasthe effect contemplated in section 58 of
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the Crimina Procedure Act, 1977, save for the proviso referred to in that section.

) Whenever the question arises in a bail gpplication or during ball proceedings
whether any child is charged or is to be charged with an offence referred to in Schedule 3, a written
confirmationissued by aDirector of Public Prosecutions under section 31(m) is, upon mere production,
prima facie proof of the charge to be brought against that child.

(6) The written confirmation must be handed in at the preiminary inquiry or the court

in question by the prosecutor as soon as possible to form part of the record.

Detention of child after first appearance

36. (1 If, after achild sfirst appearance a apreiminary inquiry or inacourt, theinquiry
meagistrate or court has, after consideration of the factors referred to in section 31, decided that such
child should not be released into the care of such child's parent or an appropriate adult, or should not
be released on bail as contemplated in section 35, such child may -

@ inthe case of gppearance at apreiminary inquiry, if that inquiry isto be remanded, be remanded
to a place of safety or a secure care facility if such place or facility is available within a
reasonable distance from the place where the priminary inquiry isheld, or, if aplace of safety
or secure care facility is not avallable or there is no vacancy, and subject to the provisions of
subsection (2), to apalice cdll pending conclusion of the preiminary inquiry;

(b) in the case of conclusion of the preliminary inquiry and pending the conclusion of proceedings
under this Act, be remanded to a place of safety, secure care facility or, subject to subsection
(4), aprison; and

(© in the case of appearance at a court, if the proceedings are to be postponed, be remanded to

aplace of safety, secure care facility or, subject to subsection (4), a prison.

2 In the case of aremand, the inquiry magistrate may only order the detention of
the child for aperiod of 48 hours and subject to section 65(3), for one further period of 48 hours, or if

either of such periods expires outside court hours or on aday which is not a court day, no longer than
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the end of the first court day after the expiry of the 48 hours.

3 In deciding whether the placement of the child should be in aplace of safety or
a secure care facility asreferred toin subsection (1), theinquiry magidtrate or officer presiding in acourt

must have regard to the recommendations of the probation officer in such officer’ s assessment report.

4) Where a child is 14 years of age or older, and charged with an offence in
Schedule 3 and release or referral of the child to aplace of safety or secure care facility is not possible
because -
) there is no such facility within a reasonable distance of the preliminary inquiry & which or the
court in which the child is gppearing;
(b) there is such afacility but, according to anofficid of the Department of Welfare and Population
Development, there is no vacancy a the time of making the decision; or
(© the inquiry magigtrate or court is satisfied, on evidence adduced, that thereis a subgtantia risk
that the child will cause harm to other children in a place of safety or secure care facility,

the child may be remanded to a prison.

) Where a child is remanded to a place of safety, secure care facility or prison
in terms of subsections (1) and (4) -
@ the child mugt, if remanded to a place of safety or secure carefacility, appear every 60 days, or,
if remanded to a prison, appear every 30 days before the court, which court must-
(0] inquire whether such detention remains necessary;
@i If ordering further detention of the child, record the reasons for detention; and
(i) condder the reduction of the amount of bail if not paid;
(b) the court must be satisfied thet the child isbeing properly treated and kept in suitable conditions;
(© the court, if not satisfied that the child is being properly trested and kept in suitable conditions,
may ingpect and investigate such treatment and conditions and may make an appropriate
remedial order;

(d) the pleaand trid must be concluded as speedily as possible.
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(6) Inmaking an order that a child be remanded to prison, the inquiry magistrate or

court must record the reasons for remanding such child to prison.

Application for release from detention

37. (1 Nothing contained in this Act or any other law must be construed as precluding
adetained child from applying for release from detention at any stage before the passing of sentence, or
when an apped againg a sentence is lodged, before the conclusion of the gppedl.

2 Thereisaright of apped againgt any decison refusing an agpplication for release
from detention to the High Court having jurisdiction, which gpped isto be heard asamatter of urgency.

CHAPTER 5: ASSESSMENT

Pur poses of assessment

38.  The purposes of assessment areto -

@ edimate the probable age of the child if the age is uncertain;

(b) establish the prospects for diverson of the case;

(© determine whether a child isin need of care as contemplated in section 70(2);

(d) formulate recommendations regarding release of the child into the care of a parent or an
appropriate adult, or placement in aresdentid facility; and

(e in the case of children below the age of ten years, establish what measures, if any, need to be
taken.

Place wher e assessment isto be conducted

39. (1 A probation must make or authorise an assessment whichmay take place at a

magidtrate’ s court, the offices of the Department of Welfare or any other suitable placeidentified by the
probation officer or authorised person.
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2 In order to protect the privacy of the child to be assessed, the place identified
in terms of subsection (1) should be conducive to confidentidity.

Per sonswho must attend assessment

40.  The persons who must attend the assessment of achild are -
(@  thechild; and
(b) the child's parent, if available; or
(© an gppropriate adult, if available.

Persons who may attend assessment

41. () Persons who may attend the assessment are -
@ the prosecutor in whose magisterid district the assessment is being conducted;
(b) the legal representative of the child in respect of whom the assessment is being conducted;
(© apalice offidd,
(d) any person whose presence is necessary or desirable for the assessment; and

(e any other person permitted by the probation officer to attend, including aresearcher.
2 If considered necessary, the probation officer may exclude any person referred
to in subsection (1) or any person referred to in section 40(c) from attending an assessment if the

presence of such person is obstructing the completion of the assessment.

3 If there is any risk that the child who is to be assessed may escape or may
endanger the safety of the probation officer, apolice officid must be present during the assessment.

Child to be assessed prior to preliminary inquiry

2. ) Any child who is to appear at a preliminary inquiry must be assessed by a
probation officer in accordance withthe provisonsof this Chapter when notified by apolice officia that
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the attendance of such child at a preliminary inquiry has been secured in terms of section 11(1).

2 The assessment must take place as soon as is reasonably possible after the

probation officer has been natified in terms of subsection (1) but prior to the appearance of the child at
apriminary inquiry.

3 The Miniger of Wdfare and Population Devel opment must provide probation

sarvices to give effect to the provisons of subsection (1).

4 Where a child has been arrested and a probation officer is not immediately
available to assess such child, the child may, pending assessment, be detained in apolice cdl or aplace
of safety, subject to the provisions of Chapter 4 of this Act.

Parent or appropriate adult to attend assessment

43. (1 A parent or an gppropriate adult who has been notified to appear at an
assessment of a child in terms of section 44(1)(c), (2)(b) or (3), must attend the assessment unless

exempted in terms of subsection (4).

2 If it appearsthat aparent or an appropriate adult has not been notified to attend
the assessment, the probation officer concerned may at any time before such assessment issue a
requisition notice in the prescribed manner to such person, notifying him or her to appear a an
assessment, or where the interests of justice so require, the probation officer may ordly notify such

person to gppear a an assessmen.

3 A notice referred to in subsection (2) must be delivered by a police officia to
the person specified in such notice upon request by the probation officer.

4 A person who has been notified in terms of subsection (1) or (2) may apply to

the probation officer for exemption from the obligation to attend the assessment, and if such probation
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officer exempts such person, the exemption must be in writing.

) A person natified in terms of subsection (1) or (2) and not exempted in terms
of subsection (4) who fails to attend the assessment, isguilty of an offence and liable upon conviction to

the penalty in section 117.

Power s and duties of probation officer prior to assessment

4. () A probation officer may, by issuing arequisition noticein the prescribed manner,

require the arresting officer or any other police officid to -

@ bring a child forthwith to the place where assessment of the child is to be conducted;

(b) obtain documentation relevant to proof of a child’'s age from a specified place or a specified
person if the ageis uncertain;

(© notify in the prescribed manner a specified parent or an appropriate adult to appear a an
assessment; and

(d) ensure, as far as is reasonably practicable, the provision of transport in order to secure the

attendance at the assessment of a parent of the child or an gppropriate adult.

2 A probation officer may, in accordance with the provisons of the Probation
Services Act, 1991 (Act No. 116 of 1991) authorise any person to -
@ locate a child’s parent or an appropriate adult;
(b) notify aperson referred to in paragraph (8) to attend an assessment or apreliminary inquiry; and
(© obtain any documentation required for the completion of assessment of a child.

3 A probation officer may, for purposes of section 46, issue a requisition notice
in the prescribed manner to a child's parent or an appropriate adult notifying such person to atend a

conference as contemplated in that section.

4 The probation officer must make every effort to locate aparent or an appropriate
adult for the purposes of concluding the assessment process of a child.
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5) Where dl reasonable efforts to locate such person have failed, the probation
officer may conclude the assessment in the absence of such person.

(6) The probation officer may contact or consult with any other person who hasany
information relaing to the assessment, and if such additiond information is obtained, the child must be
informed of such information.

Power s and duties of probation officer at assessment

45. (1) The probation officer must -
@ explain the purpose of assessment to the child;
(b) inform the child of hisor her rightsin the prescribed manner; and
(© explain to the child the immediate procedures to be followed in terms of this Act.

2 If the age of the child isuncertain, the probation officer must obtain information
relevant to the age estimation referred to in section 8 and must complete the form referred to in section
8(2).

3 The probation officer may a any stage during the assessment of achild consult -
@ the prosecutor;
(b) the police officid who arrested the child, used an dternative to arrest or who isresponsible for
the invedtigation of the metter;
(© any person who may provide information necessary for the assessment,

if such personisnot at the assessment.

4 The probation officer may at any stage during the assessment consult individualy
with any person at the assessment.

5) Where achild is accused with another child, the probation officer may conduct
the assessment of such children Smultaneoudly.
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(6) The probation officer must encourage the participation of the child during the

assessment process.

(7 Unless the child is below the age of ten years, the probation officer must
complete an assessment report in the prescribed manner with recommendations asto -
@ the prospects of diverson;
(b) the possible release of the child into the care of a parent or an gppropriate adullt;
(© the placement, where applicable, of achild in aparticular place of safety, secure care facility or
prison; or
(d) the transfer of the matter to achildren’ scourt inquiry, stating reasonsfor such recommendation,

Including reasons as referred to in section 70(3).

(8 The report referred to in subsection (7) must as soon as possible be submitted
to the prosecutor to decide whether or not to withdraw charges pending against the child or to open a

preliminary inquiry.

9 If it appears to the probation officer that the child does not intend to accept
respongbility for the alleged offence, this must be indicated in the assessment report.

(10) Where a child is not in detention and no written warning to gppear & a
preliminary inquiry has been issued, the probation officer, upon completion of the assessment, must issue
awritten warning to the child and the parent or an appropriate adult to appear & a preliminary inquiry

a a specified place and time and to remain in attendance.
(11) A warning issued by a probation officer in terms of subsection (10) isto be
regarded as one issued by a police officid in terms of section 11(6)(b) and remains in force until the

gopearance of the child a a prdiminary inquiry.

Power s of probation officer in relation to child below the age of ten years
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6. (1) After assessment of a child below the age of ten years, the probation officer

concerned may -

@ refer the child to the children’ s court on grounds set out in section 70(2);

(b) refer the child or the family of the child for counselling or therapy;

(© arrange for support servicesto the child or family of the child;

(d) arrange a conference, which must be attended by the child, his or her parent or an appropriate
adult, and which may be attended by the dleged victim, a police officid and any other person
likely to be able to provide information for the purposes of the conference; or

(e decide to take no action.

2 The purposes of the conference convened by a probation officer in terms of
paragraph (d) of subsection (1) areto -

@ ass s such probation officer to establish morefully the circumstances surrounding the alegations
againg the child; and

(b) formulate a written plan gppropriate to the child and relevant to the circumstances.

3 The written plan referred to in subsection 2(b) must -

@ Specify the objectives to be achieved for the child and the period within which they should be
achieved;

(b) contain details of the services and assistance to be provided for the child and for the parent or
appropriate adult;

(© specify the persons or organisations to provide such services and assstance;

(d) sate the responsibilities of the child and of the parent or gppropriate adult;

(e state persona objectives for the child and for the parent or an appropriate adult; and

® contain such other relevant mattersrel ating to the education, employment, recreation and welfare

of the child.

4 The probation officer must record, with reasons, the outcome of the assessment

and the decison made in terms of subsection (1).
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5) The record referred to in subsection (4) must be submitted withinamonth of the
decison to the Child Justice Committee referred to in section 104 for consideration.

Failure of child below the age of ten years to attend assessment or to comply with obligations

47.  Whereachild isbeow the age of ten years and such child or the parent or appropriate
adult failsto atend an assessment or fallsto comply with any obligation imposed upon such child or upon
the parent or appropriate adult by a probation officer in terms of section 46, the probation officer may
request the children’s court having jurisdiction to open an inquiry.

CHAPTER 6: DIVERS ON

Purposes of diversion

48.  Thepurposesof diverson in terms of thisAct areto -

@ encourage the child to be accountable for the harm caused,

(b) mest the particular needs of the individud child;

(© promote the reintegration of the child into the family and community;

(d) provide an opportunity to those affected by the harm to express their views on its impact on
themn;

(e encourage the rendering to the victim of some symbolic benefit or the ddlivery of some object
as compensation for the harm;

® promote reconciliation between the child and the person or persons or community affected by
the harm caused;

9 prevent sigmatising the child and prevent adverse consegquences flowing from being subject to
the crimind judtice sysem; and

(h) prevent the child from having acrimind record.

Minimum standar ds applicable to diverson and diversion options
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49. (1 No child may be excluded from adiverson programme dueto aninability to pay
any fee required for such programme.

2 A child of the age of ten years and over may be required to perform community

sarvice as an dement of diversion, with due consideration to the child' s age and devel opment.

3 Diverson options must -
@ promote the dignity and well-being of the child, and the development of hisor her sense of sdf-
worth and ability to contribute to society;
(b) not be explaitative, harmful or hazardousto a child's physical or mental hedlth;
(© be appropriate to the age and maturity of the child; and
(d) not interfere with a child’ s schooling.

4 Diversion options must, where reasonably possible -

€) impart useful skills;

(b) include arestoretive judtice dement which aims to hed relationships, indluding the relationship
with the victim;

(© include an eement which seeks to ensure that the child understands the impact of his or her
behaviour on others, including the victims of the offence, and may include compensation or
redtitution; and

(d) be presented in a location reasonably accessible to children; and children who cannot afford
trangport in order to attend a selected diversion programme should, as far as is reasonably

possible, be provided with the meansto do so.

5) Any diverson option that has a predetermined content and duration and either
involvesasarvice to groupsof children or offersaserviceto individua children on aregular basis, which
sarviceis presented by agovernment department or anon-governmenta organisation, must beregistered
in terms of the regulationsto this Act.

Availability of diversion options and the keeping of records
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50. (1) The Minigter of Welfare and Population Development is responsible for the

development of suitable diversion options as contemplated in this Chapter.

2 The provisons of subsection (1) must not be construed as precluding any
government department or non-governmental organisation from devel oping suitable diversion optionsfor

children who are aleged to have committed offences.

3 For purposes of sections 63(1) and 110(5)(b)(iv), a register of children who
have been diverted isto be kept by the Minigter of Welfare and Population Development.

Diversion only to occur in certain circumstances

5. (1) A child suspected of having committed an offence may only be considered for
diverson if -
@ such child voluntarily acknowledges responghility for the dleged offence;
(b) the child undergtands his or her right to remain slent and has not been unduly influenced in
acknowledging responghility;
(© there is sufficient evidence to prosecute; and
(d) such child and his or her parent or an gppropriate adult, if such personis available, consent to

diverson and the diversion option.

2 Where circumstances as referred to in subsection (1) exist, diverson must be

considered.

Diversion options

52. Q) In sdlecting a specific diverson option for a particular child a a preiminary
inquiry or in acourt, consideration must be given to -
@ the selection of a diversion option from an gppropriate level in terms of this section;

(b) achild s culturd, rdigious and linguistic background;
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the child’'s educationd leve, cognitive ability, domestic and environmenta circumstances,

the proportionality of the option recommended or sdlected to the circumstances of the child, the
nature of the offence, and the interests of society; and

the child’ s age and developmenta needs.

2 For purposes of this Act arange of diverson options are set out in three levels

for children aged ten years or older and subject to the provisons of this Act, with level one comprising

the least onerous and leve three the most onerous options.

@
(b)
(©

(d)
(€

(®

()

W)
0]
0
(k)

0
(m)

3 Leve one diverson options are -
an ord or written gpology to a specified person or persons or ingitution;
aforma caution in the prescribed manner with or without conditions;
placement under a supervison and guidance order in the prescribed manner for a period not
exceeding three months,
placement under areporting order in the prescribed manner;
the issue of a compulsory school attendance order in the prescribed manner for a period not
exceeding three months;
the issue of a family time order in the prescribed manner for a period not exceeding three
months,
the issue of a pogitive peer association order in the prescribed manner in respect of a specified
person or persons or a specified place for a period not exceeding three months;
the issue of agood behaviour order in the prescribed manner;
the issue of an order prohibiting the child from vidting, frequenting or gppearing at a specified
place in the prescribed manner;
referra to counselling or therapy for a period not exceeding three months;
compulsory attendance at a specified centre or place for a specified vocational or educational
purpose and for a period not exceeding five hours each week, for amaximum of three months;
symbalic regtitution to a specified person, persons, group or inditution; and
restitution of a specified object to a specified victim or victims of the aleged offence where the
object concerned can be returned or restored.
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4 Leve two diversion options are -
any of the options under subsection (3): Provided that where a maximum period has been
imposed in terms of subsection (3)(c), (d), (€), (f), (9), (h), (i), and (j), the maximum period must
not exceed six months;
compulsory attendance at a specified centre or place for a specified vocational or educational
purpose for a period not exceeding elght hours each week, for a maximum of sx months,
performance without remuneration of some service for the benefit of the community under the
supervison or control of an organisation or ingtitution, or a specified person or group identified
by the probation officer effecting the assessment or by the Child Justice Committee referred to
insection 104 for amaximum period of 50 hours, and to be completed within amaximum period
of Sx months,
provision of some sarvice or benefit to apecified victim or victimsin an amount which the child
or the family can afford;
payment of compensation to a maximum of R500 to a specified person, persons, group or
indtitution where the child or his or her family isable to afford this
where there is no identifiable person or persons to whom restitution or compensation could be
made, provison of some service or benefit or payment of compensation to a community
organisation, charity or welfare organisation;
referral to gppear a afamily group conference, avictim-offender mediation or other retorative
justice process gpproved by the Child Justice Committee referred to in section 104 at aspecified
place and time; and
any two of the options listed used in combination.

(5) Levd three diversion options may only be gpplied in the case of achild of the

age of 14 years or older if there is reason to believe that a court, upon conviction of the child, would

Impose a sentence involving detention of the child for a period exceeding six months, and are -

@

(b)

referrd to a programme with aresdentid eement, where the duration of the programme does
not exceed six months, and no portion of the residence requirement exceeds 21 consecutive
nights with amaximum of 35 nights during the operation of the programme;

performance without remuneration of some service for the benefit of the community under the
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supervisonand control of an organisation or ingtitution, or aspecified person or group identified
by the probation officer effecting the assessment or by the Child Justice Committee referred to
in section 104 for amaximum period of 250 hours, to be completed within a maximum period
of 12 months,

whereachildisover the age of compulsory school attendance asreferred to in the South African
Schools Act, 1996 (Act No. 84 of 1996), and is not attending formal schooling, compulsory
atendance at a specified centre or place for a specified vocational or educationa purpose for
a maximum period of no more than 35 hours per week, to be completed within a maximum
period of Sx months;

referra to counselling or therapeutic intervention in conjunction with any of the optionsligted in
this subsection.

(6) For purposes of subsection (3) -
“a supervison and guidance order” means an order placing a child under the supervison and
guidance of amentor or peer role model in order to monitor and guide the child's behaviour;
“areporting order” means anorder requiring achild to report to a specified person a atime or
at times specified in such order so as to enable such person to monitor the child’' s behaviour;
“acompulsory school attendance order” meansan order requiring achild to attend school every
day for agpecified period of time, which attendance is to be monitored by a specified person;
“afamily time order” means an order requiring achild to spend aspecified number of hourswith
hisor her family;
“a poditive peer association order” means an order requiring a child to associate with persons
who can contribute to the child’ s positive behaviour; and
“a good behaviour order” means an order requiring a child to abide by an agreement made

between the child and his or her family to comply with certain Sandards of behaviour.

@) Upon the sdlection of a diverson option as contemplated in this section, the

inquiry magistrate or court must identify aprobation officer or other suitable personto monitor thechild's

compliance with the conditions of the selected diversion option, and such officer or person mug, inthe

event of the child’ sfallureto comply with any conditions, notify theinquiry magidirate or court in writing
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of such failure.

Family group conference

53. (1) Whenever a child has been referred at a preliminary inquiry or by a court to
appear a afamily group conference, the probation officer concerned must forthwith be notified inwriting
of such referrd in the prescribed manner by the inquiry magistrate or court responsible for the referra
of the child.

2 Upon receipt of the notice the probation officer must convene a conference
within 14 days, but not later than 21 days, after such receipt by -
@ Setting the time and place of the conference; and
(b) taking stepsto ensurethat al persons entitled to attend the conferencein terms of subsection (4)

are notified within areasonable time, of the time and place of the conference.

3 No notice contemplated in subsection (2)(b) need be given to any person whose
whereabouits, after reasonable enquiries, are unknown and failure to notify any person in accordancewith
that subsection does not affect the vdidity of the proceedings of afamily group conference unless such
falureislikey to affect the outcome of the conference materidly.

4 Where afamily group conference failsto take place, the probetion officer must

arrange for an aternative date and notify the persons referred to in subsection (5).

(5) The persons entitled to attend a family group conference are -
@ the child involved and a parent or an appropriate adullt;
(b) any other person requested by the child;
(© the probation officer;
(d) the prosecutor;
(e the arredting officid or other police officid;
)] the victim of thedleged offence and, if such victimisunder the age of 18 years, hisor her parent
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or an gppropriate adult;
(9 the legd representative of the child;
(h) amember of the community in which the child is normaly resdent; and
() any person authorised by the probation officer to attend the conference.

(6) Itisfor thefamily group conferenceto regulateits procedure and make such plan

asit deamsfit.

@) The plan referred to in subsection (6) may include -
@ the gpplication of any option contained in section 52(3) and (4); or
(b) any other resolution gppropriate to the child, hisor her family and to loca circumstances which
is consigtent with the principles contained in this Act.

(8 Any plan mugt -

@ specify the objectives for the child and the period within which they are to be achieved,

(b) contain details of the services and ass stance to be provided for the child and for aparent or an
appropriate adult;

(© specify the persons or organisations to provide such services and assstance;

(d) date the responghilities of the child and of the child's parent or an gppropriate adullt;

(e state persona objectives for the child and for the child’'s parent or an appropriate adult; and

® include such other matters relating to the education, employment, recreation and welfare of the
child as are relevant.

9 The probation officer must record, with reasons, any plan formulated a afamily
group conference, and must furnish a copy of such record to the child and to the person referred to in

section 52(7).

(20)  If no agreement on the plan can be reached, the conference must be closed and
the probation officer mugt forthwith refer the matter back to theinquiry magistrate or the court for further

condderation.
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(11) Where achild falsto comply with a plan made by afamily group conference,
the provisions of sections 68 and 82(9) apply.

(12) Whereafamily group conference has been held pursuant to sections 82 or 88,
the record referred to in subsection (9) must be submitted by the probation officer within seven days after
completion to the inquiry magidrate or the court and within one month after completion to the Child

Justice Committee referred to in section 104.

(13) The proceedings of afamily group conference are confidentia and statements
made by anyone may not be used as evidence in any subsequent court proceedings.

Victim-offender mediation or other restorative justice process
54. (1 Where an inquiry magidtrate or presding officer in a court refers a child to a
victim-offender mediation or other restorative justice process, the provisons of section 53(1), (2), (3),

4, (7), (8), (9), (10) and (13) apply with such changes as the context requires.

2 A probation officer must convene a victim-offender mediation or other

restorative justice process and may regulate its procedure as he or she deemsfit.

Power s of prosecution

55. D The probation officer must submit the assessment report containing
recommendations in respect of the child to the prosecutor of the digtrict court having jurisdiction.

2 Upon congderation of the recommendations of the probation officer, the

prosecutor may withdraw the charges againg the child or arrange for a preliminary inquiry.

3 Where an assessment has not been made, the prosecutor must arrange for an

assessment or, if thisis not possible, arrange for aprdiminary inquiry.
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CHAPTER 7: PRELIMINARY INQUIRY

Nature and objectives of preliminary inquiry

56. (1) A preliminary inquiry must be held in respect of every child subject to this Act

prior to plea.

2 The chief magigrate of each magisteria district must designate a digtrict court
magidrate as the inquiry magidrate of that digtrict unless a One-Stop Child Justice Centre has been
established for aparticular areain terms of section 72, in which casethe provisons of that section apply.

3 The place where a child must appear for purposes of the holding of the
preliminary inquiry, must be determined in accordance with section 90 of the Magistrates Courts Act,
1944 (Act No. 32 of 1944) except where a One-Stop Child Justice Centre has been established, in
which case section 72 of this Act gpplies.

4 The objectives of aprdiminary inquiry areto -

@ ascertain whether a probation officer has assessed the child and, if not, whether compelling
reasons exist for not making an assessment;

(b) establish whether the matter can be diverted before pleg;

(© identify a suitable diverson option where gpplicable;

(d) establish whether the maiter should be transferred to achildren’ s court for an inquiry to be held
in terms of the provisons of the Child Care Act, 1983 (Act No. 74 of 1983);

(e provide an opportunity for the prosecutor to assess whether there are sufficient grounds for the
meatter to proceed to trid;

)] ensurethat dl availableinformation relevant to the child, hisor her circumstances and the offence
Isconddered in order to make a decison on diverson and placement of the child;

9 to ensure that the views of al persons present are considered before a decision is taken;

(h) encourage the participation of the child and hisor her parent or an gppropriate adult in decisons
concerning the child; and
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() determine the release or placement of the child pending -
(0] concdlusion of the prdiminary inquiry;
@i appearance of the child in a court; or

@)  trandfer of the matter to the children’s court.

) A preliminary inquiry may be held a any place but may not be held in a court,

unless no suitable place other than a court roomis availadle.

(6) The inquiry magidrate is to conduct the proceedings in aninforma manner by
asking questions, interviewing persons at the inquiry and diciting information.

Per sonswho must attend preliminary inquiry

57. (1) Persons who musgt attend the preiminary inquiry are -

@ the inquiry magidrate;

(b) the prosecutor;

(¢  thechild,

(d) the child’ s parent, if available;

(e an gppropriate adult, in the absence of the child's parent;

® the probation officer; and

9 any other person served with asubpoenaor requested to attend the preliminary inquiry interms
of section 60(2)(a) or (b).

2 Inexceptiona circumstances a preliminary inquiry may proceed in the absence
of the persons referred to in subsection (1)(d), (€) and (f).

3 Whereapreliminary inquiry proceedsin the absence of aprobation officer, such
officer’s assessment report must be available at the preliminary inquiry, unless assessment has been
dispensed with in terms of section 60(3).
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4 The inquiry magistrate may, if necessary, exclude any person referred to in
subsection 1(d) and () from attending the preliminary inquiry.

Per sonswho may attend prdiminary inquiry

58.  Personswho may atend the preiminary inquiry are -
@ the child'slegd representative if one has been gppointed;
()  thearesting palice officid, the investigating police officid or any other police officid,;
(© any other person permitted to attend the preliminary inquiry as referred to in section 60(1)(b),

including researchers.

Procedurerdating to holding of preliminary inquiry

50. (1) At the gart of the preliminary inquiry, the inquiry megisirate must -
@ explain the purposes of the preliminary inquiry to the child;
(b) inform the child of the nature of the alegation or dlegations,
(© inform the child of hisor her rightsin the prescribed manner; and
(d) explain to the child the immediate procedures to be followed in terms of this Act.

2 At the start of the preliminary inquiry, the prosecutor or the probeation officer
mug ensure that the inquiry magistrate has the probation officer’s assessment report and an age
assessment form referred to in section 8(2) with any documents attached.

3 Where a child does not acknowledge responsibility for the offence with which
he or she is being charged, no further questions regarding such offence may be put to the child and the
prosecutor may set the matter down for pleaand trid in a court.

4 A record must be kept of the proceedings of the preliminary inquiry.

) No decison taken at a preliminary inquiry is subject to gpped, save for a
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decison by the inquiry magistrate to remand a child in detention.

General powersand duties of inquiry magistrate

60. (1) Theinquiry magidtrate may -

) cause a subpoena to be served on any person whose presence is necessary for the concluson
of the prdiminary inquiry;

(b) request or permit the attendance of any other person, who may be able to contribute to the
proceedings;

(© request any further documentation or information to supplement that referred to in section 59(2),
which isrelevant or necessary to the proceedings,

(d) make a determination of age in terms of section 9,

(e after congderation of the information contained in the assessment report, dicit any information
from the persons attending the inquiry to supplement or darify theinformation in the assessment
report; and

® take such steps as are necessary to establish the truth of any statement or the correctness of any

submisson.

2 The inquiry magistrate may, where the conduct of the proceedings of the
preliminary inquiry or any aspect is in dispute, rule on the conduct of the proceedings in a manner
congstent with the provisons of this Act.

3 If it isascertained that the child had not yet been assessed, theinquiry magistrate
may remand the preliminary inquiry in terms of section 65(1)(f) pending assessment of the child, or may

dispense with assessment if it isin the best interests of the child to do so.

4) The inquiry magistrate must ensure that the persons present at the inquiry know

of the recommendations in the probation officer’ s assessment report.

(5) Where the probation officer is present a a preiminary inquiry, the inquiry
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magistrate may request the probation officer to explain, eaborate upon or justify any recommendation
or statement made in the assessment report, or to provide additiond information.

(6) The correctness of any statement made in the probation officer’s assessment

report may be chalenged by any person present a the preliminary inquiry.

@) The inquiry magistrate must ensure that the persons present at a preiminary
inquiry are informed of diverson options availablein the digtrict or area of hisor her jurisdiction aswell

as of ther ams and content.

8 Theinquiry magistrate must consder the reportsregarding arrest of the child and
detentionin police custody provided by the arresting police officia and if theinquiry magistrate consders
that an arrest or detention in a police cdl was unnecessary, the Child Justice Committee of the digtrict
referred to in section 104 must be notified.

Decisionsregarding diversion, prosecution or transfer to a children’s court

61. (1) After condderation of -
@ the assessment report, unless assessment has been dispensed with in section 60(3);
(b) the views of the persons at the prdiminary inquiry;
(© any further information provided by any person present;
(d) any further information requested or dicited in terms of section 60(1)(c); and
(e the willingness of the child to accept respongbility for the offence,
the inquiry magistrate must ascertain from the prosecutor whether the matter can be diverted.

2 Where the prosecutor indicates that the matter can be diverted, the inquiry

magistrate must make an order regarding an appropriate diverson option or options.

3 In addition to the diverson options set out in section 52, the inquiry magigtrate
may, after consultation with the persons present at the preliminary inquiry, develop anindividud diverson



270

optionwhich meets the purposes of and standards applicable to diversion set out in sections 48 and 49.

4) Where the inquiry magidrate has reason to believe that the child isin need of
care in terms of section 70(2), the magistrate may order that the preliminary inquiry be closed and the
matter be transferred to the children’s court as contemplated in that section.

) Where the prosecutor decidesto proceed with the prosecution of the child, the

matter may be set down for pleaand trid in a court.

Release or placement of child by inquiry magistrate

62. (1) The inquiry magigtrate must make an order regarding release or placement of
the child pending the further appearance of the child a a preiminary inquiry or court, where -
@ the preliminary inquiry is remanded in terms of section 65 or 66;
(b) the matter isto be transferred to the children’s court in terms of section 61(4); and

(© the matter isto be sat down for pleaand trid in a court.

2 When considering the placement of the child, theinquiry magistrate must, if such
child isin detention, gpply the provisons of Chapter 4 of this Act regarding detention and release from
detention.

3 Where the matter is to be set down for plea and trid in a court or is to be
transferred to the children’s court, the preiminary inquiry must be closed.

4 Where it is decided that the matter must be diverted, the prosecutor must
withdraw the charges againg the child conditiondly or unconditiondly, and the preliminary inquiry must

be closed.

Evidentiary matters
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63. (1) Information regarding a previous diverson or previous conviction may be

furnished at the preliminary inquiry by any person.

2 No information furnished at apreiminary inquiry by any personisadmissblein
any subsequent court proceedings.

Separation and joinder of proceedings of preiminary inquiry

64. (1) If the child in repect of whom the preliminary inquiry is held, is a co-accused
with an adult, the case of the adult must, save where this would not be in the interests of judtice, be
separated from that of the child.

2 If the child in respect of whom the holding of a prdiminary inquiry is

contemplated, isaco-accused with one or more other children, ajoint preliminary inquiry may be held.

)] Where ajoint prdiminary inquiry is held, different decisons may be made in
respect of each child.

Remanding of preliminary inquiry

65. (1 Theinquiry magistrate may only remand the prdiminary inquiry and thenfor a
period of no longer than 48 hours, for the purposes of -
@ securing the attendance of a person necessary for the conclusion of the inquiry;
(b) obtaining information necessary for the conclusion of the inquiry;
(© establishing the attitude of the victim to diverson;
(d) planning a diverson option;
(e finding dternativesto pre-trid resdentiad detention; or
() ng the child, where no assessment has previoudy been undertaken and it isfound that an

assessment should not be dispensed with.
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2 Where the preiminary inquiry isremanded for purpose of noting aconfesson,
admission or a pointing-out, or the holding of an identity parade, the inquiry magisirate must inform the
child of the right to have a parent, an gppropriate adult or lega representative present during such
proceedings.

(©)] The preliminary inquiry may be remanded for a further period of 48 hours if
thereis reason for beieving that such remand will increase the prospects of diverson, after which the
preliminary inquiry, if it has not been concluded upon the expiry of the further period of 48 hours mugt,
subject to section 66, be closed and the matter referred to the prosecutor to set the matter down for

pleaand trid in acourt.

4 The provisons of section 26 apply to falure of the child and his or her parent
or an gppropriate adult to comply with any conditions of release of the child pursuant to a remand of
the preliminary inquiry in terms of this section and section 66.

Remanding of preliminary inquiry for detailed assessment

66. (1) Any person may request the inquiry magistrate to remand the inquiry for
purposes of detailed assessment of the child.

2 Theinquiry magigtrate may, if satisfied thet there are exceptiona circumstances
warranting a further assessment of the child and that such circumstances relaeto -
@ the possibility that the child may be a danger to others or to sif;
(b) the fact that the child has a history of repestedly committing offences or abscondment;
(© the socid wdfare history of the child;
(d) the possble admission of the child to a sexud offenders programme, substance abuse
programme or other intensive trestment programme;
(e the possibility that the child may be avictim of sexud or other abuse,
remand the preliminary inquiry for aperiod of 14 daysto enable adetail ed assessment to be conducted.
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(©)] Any detail ed assessment ought to be conducted in the home of the child, unless
there are circumstances causing assessment in the home not to be in the best interests of the child or to

be impossible, in which case assessment may be conducted a any resdentid facility.

4 Upon consideration of the probation officer’s report following a detailed
assessment of the child as contemplated in this section, any decison referred to in section 61 may be
made, after which the priminary inquiry must be dosed.

Failureto appear at preliminary inquiry

67. Q) Where a child and his or her parent or an gppropriate adult has been warned
to appear at apreiminary inquiry by apolice officid in terms of section 26(1) or by a probation officer
in terms of section 45(10) and such child or person fails to gppear a such inquiry, the provisons of
section 26(3), (4) and (5) apply, with the changes required by the context, to such failure.

Failureto comply with diversion orders

68. (1) Where achild hasbeen diverted a aprdiminary inquiry and failsto comply with
any order rdating to diverson, the inquiry magistrate may, upon being notified in writing by the person
referred to in section 52(7) of such failure, issue a warrant of arrest or written notice to appear in

respect of the child.

2 When a child appears before aninquiry magisirate after awarrant of arrest or
written notice to appear has been issued in terms of subsection (1), the inquiry magistrate must inquire

asto the reasons for the child’ s faillure to comply with the diversion order.

3 The inquiry magistrate may, after consderation of the views of any person
present at the inquiry referred to in subsection (2), decide to -
@ apply the same option with atered conditions;
(b) apply any other diverson option as described in section 52; or
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(© make an appropriate order which will assg the child and his or her family to comply with the
diverson option initidly applied.

4 Despitethe provisions of subsection (3), the prosecutor may decideto proceed
with the prosecution, in which case the matter must be set down for pleaand tria in a court.

(5) The execution of a warrant of arrest referred to in this Chapter may be
suspended by the inquiry magistrate, and the police officid required to execute such warrant may,
ingtead of arresting a child, employ one of the aternatives to arrest referred to in section 11(6).

Procedure upon referral of matter to court

69. (1 If the matter has not been diverted or transferred to a children’s court inquiry
upon concdlusion of the preliminary inquiry, the prosecutor must inform theinquiry magistrate of the place
and time when the child must gppear for pleaand trid in a court.

2 On being thus informed, the inquiry magidtrate must -

@ where the child is not legdly represented, explain to the child and the parent or an gppropriate
adult the provisions of Chapter 10 relating to legal representation;

(b) where the child indicates an intention to apply for legd representation at State expenseinterms
of section 98 and isin detention, asss the child, asfar asisreasonably possble, to make such
application to aLega Aid Officer;

(© where the child isin detention, inform the child of the place and time of the next gppearancein
court and warn the child’s parent or an appropriate adult to attend such proceedings at a
specified place and time; and

(d) where the child is not in detention,

()] dter or extend any condition imposed in terms of section 24(2) or section 32; and
(i) warnthe child, hisor her parent or an appropriate adult to appear in court at aspecified

place and time.
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(©)] Where an inquiry magistrate has presded over a preliminary inquiry and has
heard any information prgudicid to the impartial determination of the matter, such magistrate may not
preside over any subsequent trid emanating from that inquiry.

Referral to a children’s court inquiry

70. Q) If it appears during proceedings a a preiminary inquiry or acourt that achild
isachild as referred to in section 14(4) of the Child Care Act, 1983 (Act No. 74 of 1983), and that
it isdesrableto ded withthat child intermsof sections 13, 14 and 15 of that Act, theinquiry magistrate
or court may stop the proceedings and order that the matter be referred to the children's court referred
toin section 5 of that Act.

2 Referrd of amatter to the children’s court must be considered by -
@ a probation officer when making a recommendation in terms of section 45(7)(d);
(b) an inquiry magistrate when acting in terms of section 61(4);
(© acourt,
if it becomes evident that a child -

0] has previoudy been assessed on more than one occasion in regard to minor offences
committed to meet the child’ s basic need for food and warmth and is on this occasion
again dleged to have committed or proved to have committed such an offence;

(i) is the subject of acurrent order of the children’s court;

(i) isabusing dependence-producing substances, or

(iv) doesnot livea homeor in gppropriate substitute care and isdleged to have committed
aminor offence, the purpose of which wasto meet the child’ sbasic need for food and
warmth,

or isachild as described in section 14 of the Child Care Act, 1983.

©)] Where thereferra of amatter to the children’s court has been considered and
it gppearsthat such referrd is not in the best interests of the child or does not serve the interests of
justice, the other measures in terms of this Act must be considered.
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4 Where a decisonis made in terms of subsection (3) not to refer the matter to
the children’s court, the reasons must be noted on the assessment report, in the case of a person
referred to in subsection (2)(a), and entered on the written record of the proceedings, in the case of a
person referred to in subsection (2)(b) or ().

(5) In the event of the referral of a matter to a children’s court inquiry after

conviction of the child, any finding of guilt must be considered not to have been made.

CHAPTER 8: CHILD JUSTICE COURT

Designation and jurisdiction of child justice court

7. (D) A child justice court isa court at district court level which must adjudicate on
dl cases referred to such court in terms of the provisons of this Act, subject to the provisions of
subsection (3).

2 In deciding whether cases should be heard in a child justice court, a Regiona
Court or a High Court, preference must be given to referra to the child justice court, subject to the
provisions of subsection (3) and sections 73 and 80.

(©)] The child justice court has jurisdiction to adjudicate in respect of dl offences
except treason, murder and rape in accordance with the provisions of section 89 of the Magisirates
Courts Act, 1944 (Act No. 32 of 1944).

4 The child justice court in which a child must gppear, must be determined in
accordance with section 90 of the Magistrates Courts Act, 1944 (Act No. 32 of 1944), and where
aOne-Stop Child Jugtice Centre has been established for aparticul ar area, the geographica jurisdiction
of the child justice court a such centre must be determined in accordance with section 72 of this Act.

5) The childjustice court and the officer presiding in such court must be designated



277

by the Chief Magidrate of each magisteria didtrict and such court must, asfar asispossible, be saffed
by specidly selected and trained personndl.

(6) The court room, where practicable, should be located and designed in away
conducive to the dignity and well-being of children, the informality of the proceedings and the
participation of al personsinvolved in the proceedings.

) The child justice court has the same sentencing jurisdiction as a digtrict court.

Establishment and jurisdiction of One-Stop Child Justice Centres

72. (1 The Minigter of Jugtice and Condtitutiona Devel opment, in consultation with the
Minigersof Safety and Security, Welfare and Population Devel opment and Correctiona Services, may
establish centralised services for child justice to be known as One-Stop Child Justice Centres which
may be Stuated at a place other than the local magistrate' s court or police station.

2 At a One-Stop Child Justice Centre there must be -
@ offices to be utilised by members of the South African Police Service;
(b) fadilities to accommodate children temporarily pending the conclusion of apreiminary inquiry;
(© an office or offices to be utilised by members of probation services, and
(d) achild justice court.

(©)] A One-Stop Child Justice Centre may provide for -
@ officesfor personswho providelega assstanceto children aleged to have committed offences,
(b) offices for persons who are able to provide diverson and prevention services,
(© offices for persons authorised to trace the families of children aleged to have committed
offences;
(d) achildren’s court in terms of the Child Care Act, 1983 (Act No. 74 of 1983); and
(e acourt of regiond jurisdiction.
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4 Each government department headed by the Ministersreferred to in subsection
(1) isseverdly respongblefor the provision of such resources and services as may berequired to enable

the efficient functioning of a One-Stop Child Justice Centre contemplated in this section.

(5) The Minigter of Jugtice and Condtitutional Development may determine, by
notice in the Gazette, the boundaries of jurisdiction of One-Stop Child Justice Centres that need not
correspond to the boundaries of existing magisterid didricts.

(6) Where a One-Stop Child Justice Centre has concurrent jurisdiction with a
magistrate’ s court due to the fact that the geographical areaof jurisdiction of such magistrate' s court or
part thereof falls within the boundaries of geographicd jurisdiction of such One-Stop Child Justice
Centre, asdetermined interms of subsection (5), thejurisdiction of such One-Stop Child Justice Centre

in relation to the hearing of casesin terms of the provisons of this Act takes precedence.

Proceedingsin terms of this Act by a court other than a child justice court

73. (1 Any court other than achild justice court that hearsthe case of achild accused
of committing an offence, must gpply the provisons of this Act and has the powers conferred upon a
child justice court by this Act.

2 A Regionad Court has jurisdiction to hear the case of an accused child where
such child is charged with -
@ murder or rape; and
(b) any other offence, save for treason, and irrespective of the provisions of section 89 of the
Magistrates Courts Act, 1944 (Act No. 32 of 1944), only if -
0] in the opinion of the Director of Public Prosecutions or a designated prosecutor the
sentence is likely to exceed the jurisdiction of the child justice court;
(i) there are multiple charges and the Regiona Court has jurisdiction in respect of one or
more of them in terms of this section; or

(i)  adecison hasbeen madein termsof section 80 that therewill be ajoinder of tridsand
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the adult co-accused is to be tried in the Regiona Court.

3 Where the Director of Public Prosecutions or a designated prosecutor is
satisfied that circumstances referred to in subsection (2)(b)(i) or (ii) exig, the matter may, prior to the
commencement of thetrid, be referred to the Regiona Court for pleaand trid.

4 A digtrict court other than a child justice court has jurisdiction in respect of
matters in which a child justice court has jurisdiction if a child is co-accused with an adult and a
successful gpplication for joinder of trids has been made in terms of section 80.

(5) If achild justice court has convicted achild and is of the view that exceptiona
circumstances exist which indicate that the appropriate sentence is likely to exceed the sentencing
jurisdiction of such court, that court may refer the matter to the Regiona Court or the High Court for
sentencing.

(6) Where a matter has been referred to the Regiona Court or the High Court for

sentencing in terms of subsection (5), such court must sentence the child in terms of the provisons of

thisAct.

Child to plead on instructions of Director of Public Prosecutions

74. Further to the provisions of section 119 of the Crimina Procedure Act, 1977 (Act No.
51 of 1977) relaing to pleain amagigrate s court on ingtructions of the Director of Public Prosecutions,
acharge may only be put to a child if such child isasssted by alegd representative.

Parent or an appropriate adult to attend proceedings

75. (1)  Any parent of achild or an appropriate adult who has been warned by an
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inquiry magistrate to attend proceedings in terms of section 69(2)(c), must attend such proceedings

unless exempted in terms of subsection (3).

2 If such person has not been warned to atend, the court may at any time during
the proceedings direct any police official to warn a person referred to in subsection (1) to attend.

3 A person warned in terms of subsection (1) or (2) may apply to the court in
whichthe child isto gppear for exemption from the obligation to attend the proceedingsin question, and
if the court grants exemption, it must be in writing.

4 A person warned in terms of subsection (1) or (2) who has not been exempted
from attending the relevant proceedings in terms of subsection (3), and a person who is present at
crimind proceedings and who is warned by the court to remain in attendance, must comply, unless

excused by the court before which such proceedings are pending.

(5) A person warned in terms of subsection (1) or (2) who fails to attend the
proceedings or fails to remain in attendance at such proceedings in accordance with the provisions of

subsection (4), is guilty of an offence and liable upon conviction to the pendty set out in section 117.

Parental assistance

76. Q) A child must be assisted by a parent or an appropriate adult at crimina
proceedings under this Act: Provided that this requirement may be dispensed with where dl reasonable
effortsto | ocate such person have been exhausted and any further delay would be prgjudicid to the best
interests of the child.

2 Whereachildisnot assisted by aparent or an gppropriate adult, and such child
requests assistance, an independent observer nominated by a Child Justice Committee referred to in
section 105(i) may, if such observer isavailable, assst achild in circumstancesreferred to in subsection
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(1) of this section.

Conduct of proceedingsin court

7. (1) At the gtart of proceedingsin a court, the presiding officer must -

@ inform the child of the nature of the alegations againg him or her;

(b) inform the child of hisor her rights in the prescribed manner;

(© explain to the child the further procedures to be followed in terms of this Act and the Crimind
Procedure Act, 1977 (Act No. 51 of 1977); and

(d) in the case of achild who is at least ten years of age but not yet 14 years, question the child to
ascertain that the child has the capacity to understand the plea proceedings in terms of section
77 of the Criminal Procedure Act, 1977.

2 Irrespective of the provisons of section 93 ter of theMagistrates CourtsAct,

1944 (Act No. 32 of 1944), a court may not summon lay assessors to such court’ s assistance.

(©)] The court may, if it would be in the best interests of the child, participate in
dliciting evidence from any person involved in the proceedings.

4 The proceedings of the court must, with due regard to the child’s procedura
rights, be conducted in an informa manner to encourage the maximum participation of the child, hisor
her parent or an appropriate adult.

(5) The court musgt protect an accused child from hogtile cross-examination where
such cross-examination isregarded by the court asbeing pregudicia to thewdl-being of the child or the
fairness of the proceedings.

Children in detention at court

7. (1 No child may be subjected to the wearing of leg-irons when appearing in any
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court, and handcuffs may only be used in court if there are exceptiond circumstances warranting their

use.

2 A childhddinacdl inor at the court or who isbeing trangported to court must
be kept separate from adults and be treated in amanner and kept in conditions which take account of

hisor her age.

)] Further to the provisions of subsection (2) afemae child must be kept separate
from any mae child and must be under the care of an adult woman.

4 The National Commissioner of the South African Police Service mugt issue a
national instruction on the trestment and conditions of children while in detention &t court.

Establishment of criminal capacity

79. () The crimina capacity of achild who is at least ten years of age but not yet 14
years must be proved by the State beyond a reasonable doubt.

2 The praosecutor or the child’ slegd representative may request the court to order
an evauation of the child by a suitably quaified person to be conducted at State expense.

3) If an order has been made by the court in terms of subsection (2), the person
identified to conduct an evauation of the child mus furnish the court with a written report of the
evauation within 30 days of the date of the order.

4 The evauation mugt include an assessment of the cognitive, emotiond,
psychologica and socia development of the child.

(5) The person who conducts the evaluation may be called to attend the court
proceedings and give evidence and, if called, must be remunerated by the State according to a
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prescribed tariff.

Separation and joinder of trialsinvolving children and adults

80. (1 Where a child and an adult are aleged to have committed the same offence,
they are to be tried separately unless there are compelling reasons for joinder of the trias.

2 An application for such joinder must be directed to the court after noticeto the
child, the adult and their legdl representatives.

3 If the court grants an application for joinder of trias, the matter must be
transferred to the court in which the adult isto appear.

4 The court to which the matter has been transferred must afford the child
concerned al such benefits conferred upon suchchild by this Act as are reasonably consstent with the
provisions of the Crimina Procedure Act, 1977 (Act No. 51 of 1977).

Timelimitsreating to the conclusion of trials

8L (1 A court must conclude dl trials of accused children as speedily aspossibleand

must ensure that remands are limited in number and in duration.

2 A court acting in terms of the provisons of this Act, other than a child justice
court, must ensure that trials of accused children receive priority on the roll.

(©)] Where the child has been remanded to a place of safety, secure carefacility or
aprison, the court must ensure that the requirements set out in section 36 regarding remands to places

of safety, secure care facilities or prisons are complied with.

4 Where a child remainsin detention in a place of safety, secure carefacility or



284

prison pending tria in a court and the trid of the child is not concluded within a period of six months
fromthe date upon which the child has pleaded to the charge, the child must be rel eased from detention,
unless charged with an offence listed under Items 1, 2 or 3 in Schedule 3.

Court may divert matter

82. Q) If a any time before the concluson of the case for the prosecution it comesto
the attention of acourt that achild acknowledges or intendsto acknowledge responsibility for an aleged
offence, the court may, subject to section 51, with the consent of the prosecutor, refer the child to any
diversonoption asreferred to in section 52 and may postpone the matter to enable the child to comply

with the diverson conditions.

2 Where a court acts in terms of subsection (1), the acknowledgement of
responsibility must be recorded as an admission as contemplated in section 220 of the Crimina
Procedure Act, 1977 (Act No. 51 of 1977).

(©)] Where a court has referred a child to adiversion option in termsof subsection
(1), the presiding officer must forthwith notify the probation officer concerned inwriting of such referra

in the prescribed manner.

4 Where achild has been referred to adiversion option by acourt, the court must,
upon receipt of a report from a probation officer that the child has successfully complied with the
diversion conditions, acquit such child, which acquittd may be made in the absence of such child.

(5) Where a child has been referred to adiversion option by acourt and such child
fallsto comply with the diverson conditions, the probation officer must notify the Director of Public

Prosecutions or a designated prosecutor as soon as possible of such fallure.

(6) The Director of Public Prosecutions or a designated prosecutor may, upon

receipt of anotice by a probation officer in terms of subsection (5), have the matter placed on theroll
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of the court that referred the child concerned to a diverson option and if the matter is so placed, must
issue a summons in repect of such child in order to proceed with the tridl.

) Where the court actsin terms of subsection (1) and the diversion option sdlected
is a family group conference, victim-offender mediation or other restorative justice process, the
probation officer must, after such conference, mediation or process, furnish the court with the written
recommendations emanating from such conference, mediation or process within the time periods

referred to in section 53(12).

8) Upon rece pt of thewritten recommendationsreferred to in subsection (7), the
court may -
@ confirm the recommendations by making them an order of the court;
(b) subgtitute or amend the recommendations and make an appropriate order; or

(© reject the recommendeations and request the prosecutor to proceed with thetrid.

9 Where an order in terms of subsection (8)(a) or (b) is made, the provisions of
subsections (3), (4), (5) and (6) apply with regard to compliance with or failure to comply with such

order.
Privacy and confidentiality
83. (1)  Whereachild appears before acourt, no person may be present other than a
person whose presence is necessary in connection with such proceedings or is authorised by the court
on good cause shown.
2 No person may publish any information which revealsor may reved theidentity
of achild under the age of 18 yearswho is accused of an offence or of a witness under the age of 18

years appearing at any proceedings referred to in this Act.

(©)] Subject to the provisons of subsection (4), no prohibition under this section
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precludes -

@ accessto information pertaining to achild or children governed by thisAct if such accesswould
be in the interests, safety or welfare of any such child or of children in generd;

(b) the publication, in the form of alaw report, of -

0] informationfor the purpose of reporting any question of law relating to the proceedings
in question; or
(D) any decision or ruling given by any court on such question,

(© the publication, intheform of any report of aprofessond or technica nature, of research results
and datistica data pertaining to a child or children governed by this Act if such publication
would bein the interests, safety or welfare of any such child or of children in generd; and

(d) the lodging of the record referred to in section 46(5) with the Child Justice Committee referred

to in section 104.

(@) The reports or record referred to in subsection 3(b), (c) and (d) may not

mentionthe name of the person charged or of the person against whom or in connection with whom the

offencein question was aleged to have been committed or of any witness at such proceedings, and may

not mention the place where the offence in question was dleged to have been committed.

(5) Any person contravening the provisions of this section is guilty of an offence

and liable on conviction to the penaties mentioned in section 117.

CHAPTER 9: SENTENCING

Convicted children to be sentenced in terms of this Chapter

84. A court mug, after convicting a child, impose a sentence in accordance with the

provisons of this Chapter.
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Pre-sentencereportsrequired

8. (1 A court imposing a sentence in terms of this Act, must request a pre-sentence

report prepared by a probation officer or any other suitable person prior to the imposition of sentence.

2 A court may dispense with a pre-sentence report where the conviction is for
an offence listed in Schedule 1, or where requiring such report would cause undue delay in the
conclusion of the case, to the prgjudice of the child: Provided that no court sentencing achild in terms
of thisAct may impose asentence with aresidentia requirement, unless a pre-sentence report has been
placed before such court.

(©)] A sentence with a residentid requirement includes a sentence where the

resdentid requirement of the sentence is suspended.

4 The officer presiding in a court who imposes any sentence involving detention
in aresdentia facility, must certify on the warrant of detention that a pre-sentence report has been
placed before the court prior to imposition of sentence.

(5) Where the certification referred to in subsection (4) does not appear on a
warrant of detention issued in terms of the provisons of this Act, the persons admitting a child to the
resdentia facility in question must refer the maiter back to court.

(6) Where acourt sentencing aperson intermsof thisAct requests apre-sentence
report, such report must be completed as soon as possible but no later than one calendar month

following the date upon which such report was requested.

) Where a court imposes a sentence other than that recommended in the pre-

sentence report, reasons for this must be recorded.
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Purposes of sentencing

@
(b)

(©
(d)

86.  The purposes of sentencing in terms of thisAct areto -

encourage the child to understand the implications of and be accountable for the harm caused,;
promote an individudised response which is appropriate to the child's circumstances and
proportionate to the circumstances surrounding the harm caused by the offence;

promote the reintegration of the child into the family and community;

ensure that any necessary supervision, guidance, treatment or services which form part of the

sentence can assis the child in the process of reintegration.

Community-based sentences

87. (1 Sentenceswhich dlow achild to remainin the open community and which may

be imposad in terms of thisAct are -

@
(b)

(©

(d)

C)

any of the options referred to in section 52(4)(a), (b), (d), (e), (f) and (h);

placement under a supervision and guidance order in the prescribed manner for a period not
exceeding three years,

in cases which warrant such specidised intervention, referral to counsdling or therapy in
conjunction with any of the options listed in this section for such period of time as the court
deemsfit;

where a child is over the age of compulsory school attendance as referred to in the South
African Schools Act, 1996 (Act No. 84 of 1996), and is not attending forma schooling,
compulsory attendance at a specified centre or place for a specified vocationa or educationa
purpose for no more than 35 hours per week, to be completed within amaximum period of 12
months,

performance without remuneration of some service for the benefit of the community under the
supervison or control of an organisation or an ingdtitution, or a specified person or group
identified by the court, or by the probation officer of the digtrict in which the court is Stuated,
or by the Child Justice Committee referred to in section 104, for a maximum period of 250
hours and to be completed within twelve months;
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() any other sentence, subject to section 94, which isgppropriate to the circumstances of the child
and in keeping with the principles of this Act: Provided thet if such sentence includes atime
period, such period may not exceed 12 months in duration.

2 Where achild receivesasentencein terms of subsection (1)(e), and such childisbelow
the age of 14 years, due consderation must be given to the child' s age and development in determining
the type of community service, the number of hours that the child may be required to perform such

sarvice and the extent of the child' s duties.

Restorative justice sentences

88. (1 A court may, after convicting achild of an offence, refer the matter to afamily
group conference, victim-offender mediation or other restorative justice process referred to in

subsection (2).

2 The provisions of section 53 apply where a court has referred a matter to a
family group conference, and the provisions of section 54 apply where acourt hasreferred amatter to

avictim-offender mediation or other restorative justice process.

3 Upon receipt of the written recommendationsfrom afamily group conference
in terms of section 53 or a victim-offender mediation or other restorative justice process in terms of
section 54 by a court, such court may -

@ confirm the recommendations by making them an order of the court; or

(b) subgtitute or amend the recommendations and make an appropriate order.

(4  Wheretheofficer presdinginacourt passng sentencein termsof thisAct does
not agree with the terms of the plan made a a family group conference, victim-offender mediation or
other restorative justice process referred to in subsection (1) and imposes a sentence which differsin
amateria respect from that agreed to or decided upon, the reasonsfor deviating from the plan must be
noted on the record of the proceedings.
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(5) Where a child has been sentenced in accordance with an order arisng froma
family group conference, victim-offender mediation or other restorative justice process, and fails to
comply with that order, the probation officer must notify the court issuing the order of such falure as
soon as possible, upon which natification the court must issue a summons in repect of such child to
appear before such court in order to impose an appropriate sentence.

Sentencesinvolving correctional supervision

89. (1 Correctiona supervision referred to in section 276(1)(h) and 276A of the
Crimind Procedure Act, 1977 (Act No. 51 of 1977) for amaximum period of three years may, for the

purposes of this Act, be imposed as a sentence on achild who is 14 years or older.

2 The whole or any part of a sentence referred to in subsection (1) may be
postponed or suspended with or without conditionsin terms of section 93(2), on condition that the child
be placed under the supervison of a probation officer or a correctiond officia, and on the further
condition that the child attend a specified centre for any purpose specified by the court, or on the
condition that the child performs a service for the benefit of the community under the supervision or
control of an organisation or an indtitution, or a specified person or group identified by the court.

Sentences with a compulsory residential requirement

0. (1 No sentence involving a compulsory resdentid requirement may be imposad
upon a child unless the presiding officer is satisfied that such a sentence isjudtified by -
@ the seriousness of the offence, the protection of the community and the severity of the impact
of the offence upon the victim; or
(b) the previous failure of the child to respond to non-residentia dternatives.

2 A presding officer imposing any sentence involving a compulsory residentia
requirement on achild must note the reasonsfor the sentence on the record and explain themto the child

in language that he or she can understand.
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(©)] A sentence involving a compulsory resdentia requirement includes referrd to

@ programme with a periodic residence requirement where the duration of the programme does
not exceed 12 months, and no portion of the residence requirement exceeds 21 consecutive
nights, with a maximum of 60 nights for the duration of the programme;

(b) resdentia facility, subject to the provisons of section 91; and

(© prison, subject to the provisons of section 92.

Referral to aresidential facility

91. Q) A sentence to aresdentid facility may be imposed for a period not less than
six months and, subject to subsection (2), a period not exceeding two years.

2 A sentence referred to in subsection (1) may be imposed for longer than two
years where the child is below the age of 14 years and such child, were it not for the provisons of
section 92(1)(a) which prohibit sentences of imprisonment in respect of children below the age of 14
years, would otherwise have been sentenced to imprisonment due to the seriousness of the offence:
Provided that such child may not be required to resde in a resdentid facility beyond the age of 18

years.

(©)] Any child who hasreceived asentence asreferred toin subsection (1) may not
be required to reside in aresdentid facility beyond expiry of such sentence, which sentence may not
be extended by adminigtrative action.

4 Upon completion of asentence referred to in subsection (1) or upon attainment
of the age of 18 years in the case of a child referred to in subsection (2), such child or person may
request permissoninwriting in the prescribed manner from the heed of theresidentid facility to continue
to reside at such residentia facility for the purposes of completing his or her education, and such
permisson may be granted if accommodation is available.
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Referral toaprison

92. Q) A sentence of imprisonment may not be imposed unless -

@ the child is 14 years of age or above at the time of commission of the offence; and

(b) substantia and compelling reasons exist for imposing a sentence of imprisonment because the
child has been convicted of an offence which is serious or violent or because the child has
previoudy faled to respond to dternative sentences, including available sentences with a
resdentid element other than imprisonment.

2 No sentence of imprisonment may be imposed on a child in respect of an
offence listed in Schedule 1.

(©)] No sentence of imprisonment may be imposed on achild in terms of this Act

as an dternative to any other sentence specified in this Act.

4 Where a child fals to comply with any condition imposed in relation to any
sentence, such child may be brought before the court which imposed the origina sentence for
reconsideration of an appropriate sentence, which may, subject to subsections (1) and (2), include a

sentence of imprisonment.

(5) If aterm of imprisonment is to be imposed on achild asasentence, suchterm
must be announced in open court and the coming into effect of the term of imprisonment must be
antedated by the number of daysthat the child concerned has pent in prison prior to the sentence being
pronounced on the charge for which he or sheis being sentenced.

(6) Nothing containedinthisAct must beconstrued asprecl uding the Commissioner
of Correctiond Services from placing a child who is serving a sentence of imprisonment under
correctional supervison as referred to in section 276(1)(i) of the Criminal Procedure Act, 1977 (Act
No. 51 of 1977).
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Postponement or suspension

93. Q) The passing of any sentence may be postponed, with or without one or more
of the conditionsreferred to in subsection (3), for a period not less than three months but not exceeding

three years.

2 The whole or any part of any sentence may be suspended, with or without one

or more of the conditions referred to in subsection (3), for a period not exceeding five years.

(©)] The conditions of postponement referred to in subsection (1) or suspension
referred to in subsection (2) may include -

@ restitution, compensation or symbolic restitution;

(b)  anapology;

(© the obligation not to commit a further offence of asmilar nature;

(d) good behaviour;

(e regular school attendance for a specified period,

() attendance a a specified time and place for victim-offender mediation, a family group
conference or other restorative dispute-resolution process,

(s)) placement under the supervison of a probation officer or correctiond officid;

(h a requirement that the child or any other person designated by the court must again appear
before that court on a date or dates to be determined by such court for a periodic progress
report;

()] referrd to any diversion option referred to in section 52(3)(d), (e), (f), (9), (h), (i), (j) and (K);

()] any other condition gppropriate to the circumstances of the child and in keeping with the
principles of this Act, which promotes the child’ s reintegration into society.

4 Where acourt has postponed the passing of sentencein termsof subsection (1)
for a specified period and the court is after expiry of that period satisfied that any conditions imposed
have been complied with, the conviction is rescinded and must be expunged from any record.
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(5) Where acourt has postponed the passing of sentencein termsof subsection (1),
the court may request the probation officer concerned for regular progressreportsindicating the child's

compliance with conditions as referred to in this section.

Fines

94. Q No fine payable to the State may be imposed as a sentence by a court.

2 Where a pendty involving a fine and imprisonment in the dterndive is
prescribed for an offence, the presiding officer may impose -

@ symboalic restitution to a specified person, persons, group or ingitution;

(b) payment of compensation with a maximum of R500 to a pecified person, persons, group or
indtitution where the child or his or her family is able to afford this;

(© where there is no identifiable person or persons to whom restitution or compensation could be
made, an obligation on the child to provide some service or benefit or payment of compensation
to acommunity organisation, charity or welfare organisation identified by the child concerned
or by the court; or

(d) any other competent sentence, but not imprisonment.

Prohibition on certain forms of punishment

9%. (O No sentence of life imprisonment may be imposed on a child who, &t thetime

of commission of the offence, was under the age of 18 years.

2 A child who has been sentenced to attend a residentia facility may not be
detained in a prison or in police custody pending designation of the place where the sentenceis to be

served.

CHAPTER 10: LEGAL REPRESENTATION
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Requirementsto be complied with by legal representatives

96. Q) A legd representative representing achild in terms of this Act must -

@ dlow the child, as far as he or she is capable of doing so, to give independent ingtructions
concerning the case;

(b) explain the child' s rights and respongibilities in relation to any proceedings under thisActin a
manner gppropriate to the age and intellectud development of the child;

(© promote diversion where appropriate, whilst ensuring that the child is not unduly influenced to
acknowledge responsibility;

(d) ensure that dl trias are concluded speedily.

2 A legd representative representing achild interms of this Act must be admitted
as an attorney or an advocate.

3 An atorney referred to in subsection (2) may delegate the power to represent
a child to any candidate attorney under his or her supervision who has 12 months experience as a

candidate attorney.

Accessto legal representation

97. (1 A child hastheright to giveindructionsto alegd representative in the language
of hisor her choice, with the assstance of an interpreter where necessary.

2 The child, the parent or an gppropriate adult may appoint alega representative

of own choice.

3 Where alegd representative is gppointed in terms of subsection (2) -
@ ligbility for the payment of feesfor lega representation rests with the parent or adullt;
(b) such representative need not be accredited as provided for in section 101.
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Child to be provided with legal representation at State expense in certain instances

98. Q) Where a child is subject to proceedings under this Act, lega representation
musgt, upon conclusion of the preliminary inquiry and subject to the provisions of the Lega Aid Act,
1969 (Act No. 22 of 1969), be provided at State expense, if -

@ the child is remanded in detention pending pleaand trid in a court;

(b) the matter is remanded for pleaand trid in acourt in respect of any offence, and it islikdly that
asentence involving aresidentia requirement may be imposed; or

(© the childis at least ten years but not yet 14 years of age and a certificate has been issued in
terms of section 6(3) in respect of such child,

and no representative was gppointed by the child, the parent or an gppropriate adult in terms of section

97(2).

2 The prosecutor must, prior to plea and trid in a court, indicate to the court
whether, in his or her opinion, the matter is a matter contemplated in subsection (1)(b), and if so, the
plea may not be taken until alegd representative has been appointed.

(©)] The Legd Aid Board may designate an atorney or candidate atorney
employed at aLegd Aid Clinic to represent children charged under this Act in a particular magisteria
digrict.

(@) If the parent or guardian of achild who isgranted legdl representation at State
expense under this Act would be indigible for entitlement to legd representation at State expense due
to the fact that such parent or guardian’s income exceeds the means test applied by the Legal Aid
Board, the Legd Aid Board may recover from such parent or guardian the costs of the legd
representation afforded such child.

M eans of securing legal representation at State expense
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2. (1 Whereachild requires|egal representation at State expense, arequest for such
legd representation must be madeto the Lega Aid Officer concerned as soon asisreasonably possible.

2 Whereachild requestslega representation in terms of subsection (1), the police
officid, probation officer or prosecutor to whom the child communicates such request must forthwith,
or if such communicationismade after office hours or over aweekend, as soon asthe Lega Aid Officer

isavallable, request the Legd Aid Officer to gppoint alegd representative to represent the child.

(©)] Where a child is remanded in detention as referred to in section 98(1)(a), the
legdl representative employed at a Legal Aid Clinic, who has been appointed to provide legal
representation in terms of the provisons of this Act mugt, before the next court date, consult with the
child a the place where he or she is being detained: Provided that such place is within a reasonable
distance from the court in which the child is gppearing.

Child may not waive legal representation in some circumstances

100. (1) A childin need of legd representationin termsof the provisonsof section 98(1)
may not waive theright to legd representation.

2 Where achild referred to in section 98(1) declines to give ingructions to the
legal representative, this factor must be brought to the attention of the inquiry magitrate or the court,
whereupon such magigtrate or court must question the child to ascertain the reasons for the child so

declining and note such reasons on the record of the proceedings.

(©)] If, after questioning the child in terms of subsection (2), the inquiry magistrate
or court is of the opinion that such application would be appropriate, the child may be given the
opportunity to make a further application to the Legd Aid Board for the gppointment of a subgtitute
legal representative, if such personisavailable.

(@) If the questioning in terms of subsection (2) reved sthat the child does not wish
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to have a lega representative, the inquiry magistrate or court must ingtruct a legd representative
employed at aLegd Aid Clinic or alega representative gppointed in termsof section 3 of the Legd Aid
Act, 1969 (Act No. 22 of 1969), to assist the child.

(5) A person assgting achild in terms of subsection (4) must -
@ attend al hearings pertaining to the case;
(b) address the court on the merits of the case;
(© note an gpped regarding conviction or sentence if, at the conclusion of the trid, an apped is
considered by such person to be necessary; and
(d) have access to the affidavits and statements filed in the police docket pertaining to the case,

(6) A person assigting a child in terms of subsection (4) may -
@ cross-examine any State witness with the object of discrediting the evidence of such witness;
(b) raise reasonable doubt about the admissibility of evidence led by the State; and
(© raise objections to the introduction of evidence by the State.

Accreditation of legal representatives

101. (1) A legd representative who is gppointed by the Legd Aid Board in terms of
section 98 must be accredited by the Nationa Office for Child Jugtice in the prescribed manner.

2 In order to be accredited in terms of subsection (1), alega representative must
aoply to the Nationd Office for Child Justice to be registered in a speciaised rogter.

CHAPTER 11: AUTOMATICREVIEW OF CERTAINCONVICTIONSAND SENTENCES

Automatic review in certain cases decided by a court
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102. (1) Any sentence with aresidentia requirement imposed in termsof section 90 and
any sentence involving correctiona supervison imposed in terms of section 89, must be subject to
review in terms of section 302 of the Crimina Procedure Act, 1977 (Act No. 51 of 1977).

2 Any sentence involving a resdentid requirement which is wholly or partidly
suspended, is subject to review in terms of subsection (1).

)] Proceedings which fal within theambit of thissection for the purposes of review
must be reviewed whether or not the accused was legally represented at any stage of the proceedings.

Suspension of execution of sentence

103. (D) On suspension of a sentence pending an apped or review, a child is to be
released on the conditions referred to in section 32, and in the case of a sentence without aresdentia

requirement, the operation of such sentence isto be suspended pending an apped or review.

2 Where execution of asentence has been suspended in terms of subsection (1),
it may beafurther condition, where appropriate, that the convicted child must report at aspecified place
and time and upon service, in the manner prescribed by the rules of court, of awritten order upon him

or her in order that effect may be given to any sentence in repect of the proceedings in question.

CHAPTER 12: MONITORING OF CHILD JUSTICE

Establishment and regulation of Child Justice Committeesat district level

104. (1) The inquiry magistrate gppointed in respect of each magisterid didrict as

provided for in this Act must convene a Child Justice Committee in such digtrict which must meet not

less than four times annudly.
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2 The members of the Child Justice Committee established under subsection (1)

who are required to attend the mesetings of that committee are -

@
(b)
(©
(d)

(€
()
©

an inquiry magidrate;

an officer presiding in a child justice court;

the prasecutor or prosecutors of the district having responsibility for child justice;

the probation officer or probation officers of the district having responsibility for child justice or
a probation officer who represents that office;

arepresentative from the South African Police Service,

arepresentative from the Department of Correctiona Services and

a person nominated by the Regiond Court President of the region, unless such person is
exempted from attendance by the Nationa Office for Child Justice in respect of a particular
magigterid didrict.

(©)] The following persons, organisations or ingitutions may attend the meetings of

the Child Justice Committee -

@

(b)

(©

(d)

C)

()

©
)

those providing diverson services,

those providing assstance in non-custodia placements for children who are awaiting trid;
those providing assstance in the prevention of child-offending or providing servicesto children
who are at risk;

those involved in the management or monitoring of places of safety, secure places of safety, or
other State indtitutions relevant to the adminigtration of child justice;

representatives from organisations providing services amed a the improvement of the
community;

representatives from the Lega Aid Board, or persons concerned with the legal representation
of children in terms of this Act;

representatives of alegal professona controlling body; and

any other person who, in the opinion of the committee, can play a role in furthering or
supporting child justice development, including staff attached to the family court, judges of the

High Court, and researchers.
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Duties and role of Child Justice Committees

@
(b)

(©

(d)

(€

()

()

)

0)

0

(k)

0

(m)

105.  The Child Justice Committee must -

monitor the extent to which police officids use dternatives to arrest;

monitor the extent to which procedures relaing to release from police custody before
assessment are used,

receive and congder information from the police concerning the extent to which parents or
appropriate adults were successfully notified by the police prior to assessment;

monitor the Situation of children in police custody pending the conclusion of the preliminary
inquiry, including the conditions under which children are held in police custody, and the length
of time that children spend in police custody prior to being brought for assessment;

receive and congder the reports from probation officersin relation to children below the age
of ten years,

receive and consder reportsfrom probation officers on the holding of family group conferences
where such conferences were held as a diversion option;

receive and congder reports from probation officers on the extent to which recommendations
for diversion have been made and the extent to which they were accepted by a court;
support the development of diversion options appropriate to the district, and ensure the
continued development of diversion and dternative sentencing opportunities,

identify persons, representatives from communities or organisations, or community police fora
who are not in the full-time employ of the State, who can act asindependent observers during
proceedings in terms of this Act and maintain aroster of such persons,

receive and consder reports from child justice magistrates on the extent to which children
appearing in a court were legally represented;

receive and condder the atistics referred to in section 110(5)(b) that are applicable to that
particular magisterid digtrict and facilitate the collection of such atistics;

promote locd public awareness regarding the application of this Act and issues involving
children in conflict with the law in any manner that is feesble, including the issuing of media
satements;

investigate and promote measures to reduce the involvement of children in crimind activities,
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and
(n) identify persons and places suitable for the temporary placement of children in conflict with the

law as dternatives to detention.

Power s of Child Justice Committees

106. (1) A Child Justice Committee may receive complaints concerning mettersrelating
to this Act from any person or organisation involved in or affected by theadminitration of child justice

within itsarea of jurisdiction, and must attempt to resolve such complaints.

2 A Child Justice Committee may, when gppropriate, refer a matter, complaint
or question to the Nationa Office for Child Justice referred to in section 110 for assistance.

(©)] Any member of a Child Justice Committee may notify the loca or provincid
divison of the High Court having jurisdiction or any judge of such court that the proceedings in which
a sentence wasimposed by acourt were not in accordance with justice as referred to in section 304(4)

of the Crimina Procedure Act, 1977 (Act No. 51 of 1977).

Report to Provincial Officefor Child Justice

107.  The Child Justice Committee must eect a chairperson on an annud bad's, who must
submit an annud report of thefunctioning of the child justice sysem inthedidtrict to the Provincid Office
for Child Justice referred to in section 109.

Remuneration

108.  No remuneration ispayablefor attending meetings or for the performance of services
for the Child Justice Committee, savefor aperson acting on behdf of or at the request of the committee
as an independent observer who may be entitled to payment of witness fees as referred to in section
191(1) and (3) of the Crimina Procedure Act, 1977 (Act No. 51 of 1977).

Establishment of Provincial Officefor Child Justice
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109. (1) A Provincid Office for Child Justice must be established for each province.

2 The Member of the Executive Council for Safety and Security of aprovinceand

the Member of the Executive Council for Welfare and Population Development of a province must

gppoint to the Provincid Office for Child Justice an officia from each of the respective provincia

departments under their control, whose functionitisto -

@

(b)

(©
(d)

C)
()

()

collect getigtical information on

0] the number of children arrested annually;

(i) the number of children in respect of whom dternatives to arrest were used;

(i)  thenumber of children diverted, and to which programmes,

(iv)  thenumber of children assessed;

V) the number of children in repect of whom a preliminary inquiry has been held,

(vi)  thenumber of children diverted a apreiminary inquiry;

(vii)  theextent of legal representation of children subject to the provisions of this Act;

(vii)  convictions and sentences,

(iX)  the number of warrants of arrest issued for children and their parentsfor not complying
with thisAct; and

) the number of children awaiting trid;

receive the minutes of the meetings of district Child Justice Committees for purposes of

reporting to the National Office for Child Justice;

attend to matters concerning provincid drategiesrelating to child justice;

maintain channels of communication with officials of the Department of Justice in the province,

the Director of Public Prosecutions of the province and the Provincid Commissioner of

Correctiona Services in the province in respect of children who are subject to the provisons

of thisAct;

fecilitate the establishment of One-Stop Child Justice Centres as contemplated in section 72;

assgt with the implementation of training of personnel charged with the adminigration of child

justice and police officias concerned with the application of the provisons of this Act; and

receive and congider the annua reports of child justice committees referred to in section 107.
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Establishment of the National Officefor Child Justice

110. (1) A Nationda Office for Child Justice must be established.

2 The Minigter of Jugtice and Condtitutiona Development must gppoint to the

Nationd Office for Child Justice a member of saff from the Department of Justice, who must-

@

(b)

(©
(d)

C)
()

()

)

monitor and assess the policies and practices of the Department of Justice regarding the
implementation of this Act;

inquire into, and report on, any matter, including any law or enactment or any procedure
regarding child justice;

keep under review and make recommendations on the operation of this Act;

assist with the implementation of training of personnd charged with the adminigtration of child
justice and police officias concerned with the gpplication of the provisons of this Act;
increase public awareness of matters reating to the administration of child justice;

encourage the development within the Department of Justice of policies and services designed
to ensure the effective goplication of this Act;

on own initiative or a the request of the Minister, advise the Minister on any matter relating to
the adminigtration of this Act; and

contribute to the annua report referred to in subsection (6).

(©)] The Miniger of Wefare and Population Development must  gppoint to the

Nationd Office for Child Justice a member of staff from the Department of Welfare and Population

Development, who must -

@

(b)

(©

monitor and assess the policies and practices of the Department of Welfare and Population
Development regarding the implementation of this Act, and in particular, in relation to the
development of probation services, diverson, and aternative sentencing programmes,

inquire into, and report on, any matter in which the Department of Welfare and Population
Development may have an interest, including any procedure regarding child justice;

keep under review and make recommendations on the operation of this Act, particularly in
relation to the development of diverson, victim satisfaction with the operation of this Act,
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restorative justice and the development of probation services,

increase public awareness of matters reating to the administration of child justice;

encourage the development within the nationd Depatment of Wefare and Population
Development and provincid Departments of Welfare of policiesand services designed to ensure
the effective gpplication of this Act;

on own initiative or a the request of the Minister of Welfare and Population Development,
advise the Minister on any matter relating to the adminidration of this Act; and

contribute to the annua report referred to in subsection (6).

(@) The Minister of Safety and Security must gppoint to the Nationa Office for

Child Jugtice apalice officid from the Department of Safety and Security, who must -

@

(b)

(©

(d)

(€

()

@

)

monitor and assess the policies and practices of the Department of Safety and Security
regarding the implementation of thisAct, and in particular, inrelation to the arrest procedure for
children;

inquire into and report on any matter in which the Department of Safety and Security may have
an interest, including any procedure regarding child judtice;

make recommendations to the National Commissioner of the South African Police Service
regarding police procedures as contemplated in this Act, and the training of police officids on
aspects of this Act and the Child Care Act, 1983 (Act No. 74 of 1983);

onown initiative or at the request of the Minister of Safety and Security, liaise with the Nationd
and Provincid Commissioners of Police in respect of any police procedures as contemplated
inthisAct;

vigt police cdls and promote the improvement of such cells where necessary to ensure the
appropriate accommodation of children in police custody;

onowninitiativeor a therequest of the Minister of Safety and Security, advisethe Minister and
the Nationd Commissioner of Police on any maiter relating to the adminigtration of this Act;
contribute to the annud report referred to in subsection (6) on matters concerning police
procedures, including the arrest procedure; and

collaborate with any reevant government department or non-governmenta organisation to

promote the prevention of crime or to develop preventative programmes.
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(5) The Minigter of Jugtice and Condtitutiona Development must gppoint to the

Nationa Office for Child Justice a researcher from the Department of Justice whaose functions must
include -

@

(b)

undertaking, commissioning or promoting research into any matter related to the administration
of thisAct; and
promoting the collection of adequate Satistical information, including -

0]

()
V)
(vi)
(vii)
(viii)
()

offences committed by children who are below the age of ten years as contemplated
in section 6(1);

the number of warrants of arrest issued for children and their parentsfor not complying
with any of the provisons of this Act;

offences committed by children between the ages of ten and 14 years as contempl ated
in section 6(2) in repect of whom a certificate by the Director of Public Prosecutions
as referred to in section 6(3) has not been issued;

the number of children diverted, and to which programmes;

the number of children assessed;

the number of children in repect of whom a preliminary inquiry has been held,

the number of children diverted a a preliminary inquiry; and

the extent of lega representation of children subject to the provisons of this Act;

convictions and sentences.

(6) The Nationd Office for Child Justice must produce an annua report on the

operation of thisAct, including qudlitative and Satistical information necessary for reviewing the progress

meade in implementation of the child justice system.

Other functions conferred on National Officefor Child Justice

111.

Q) The Nationd Officefor Child Justice has such other functionsas are conferred

onthe Office by this Act or by the Minister of Justice and Congtitutional Development and the Minister

of Welfare and Population Development.
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2 Nothing in this Act authorises the Nationa Office for Child Justice to reverse

or act contrary to any decision made by a court.

)] The Nationd Office for Child Justice must register and, if it is deemed

appropriate, rescind the regigtration of any diversion option pursuant to the provisions of section 49(5).

4 The Nationd Office for Child Justice must create and maintain the roster for

legal representatives referred to in section 101 and may invite applications for accreditation.

(5) The Nationd Office for Child Justice, together with the professond
associations, training indtitutions, universitiesand any other bodiesor persons consdered by such Office
to be appropriate, must ensure -

@ that rlevant information relaing to child judtice law and practice is conveyed regularly to the
accredited legal representatives; and

(b) the development and publication of minimum standards and practice guiddines for legd
representatives acting under the provisions of this Act.

(6) The Nationd Office for Child Justice may -

@ limit the number of legd representativesto beincluded inthe roster referred to in subsection (4)
to anumber sufficient for lega representation of children, in order to further the development
of specidisad legd representation of children; and

(b) remove any accredited lega representative from the rogter in consultation with the Legd Aid
Board and the corresponding professona controlling body if good reasons for such remova

exig.
7 The Nationd Officefor Child Justice, in consultation with the Legal Aid Board,
must ensure reasonable regiond and provincia accessto specidised legd representation intermsof this

Act.

8) The Nationd Officefor Child Justice must be provided with such support staff
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as are necessary to fulfil its functions.

Submisson of annual report

112. The Nationa Office for Child Justice must submit the annual report referred to in
section 110(6) to the Minister of Justice and Condtitutional Development, the Minister of Welfare and
Population Development and the Minister of Safety and Security as well as to the Parliamentary
Portfolio Committees on Justice, Welfare and Population Development and Safety and Security.

Establishment of National Committee for Child Justice

113. (1) A Nationa Committee for Child Justice must be established.

2 The following persons areto be members of the National Committeefor Child
Justice -
@ those referred to in section 110(2), (3), (4) and (5);
(b) representatives from the Departments of Education, Home Affairs and Correctiona Services,
and
(© six other persons who are not in the full-time or part-time employ of the State, and who have
an interest in and expertise related to the development of child justice, the development of

diverson programmes, or other issues relevant to the furtherance of this Act.

(©)] The personsreferred to in subsection (2)(c) areto be gppointed by the Minister
of Justice and Congtitutiond Development and the Minigter of Wefare and Population Devel opment
acting jointly.

4 The term of office of the persons referred to in subsection (1) must be two

years.

(5) Persons serving on the Nationa Committee for the purposes of subsection (1)
are not to be remunerated, save for afeeto be determined by the Minister of Justice and Congtitutional
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Development for attendance at meetings, and reasonable expenses incurred for the purposes of

attendance at mesetings.

(6) The Nationd Committee must meet at least four times annudly.

7 The Nationd Committee must elect a chairperson, and keep minutes of
mestings.

(8) The Minigter of Justice and Condtitutional Development must provide such
resources as may be required to enable the Nationa Committee for Child Justice to perform its

functions.

Functions of National Committee for Child Justice

114. (1) The Nationa Committee for Child Justice must -

@ receive and consider reports from the persons referred to in section 110(2), (3), (4) and (5);
and

(b) consder the annual report of the Nationa Officefor Child Justice referred to in section 110(6)
before it is presented.

2 The National Committee for Child Justice may -

@ receive a report or complaint from any other body, ingitution, organisation or individua
concerning the implementation of the provisons of this Act;

(b) require any person or representative who isamember of the committee to investigate, provide
further information or take steps to resolve any complaint, difficulty or problem affecting the
implementetion of thisAct;

(© provide information concerning the implementation of this Act to the Nationd Office for Child
Judtice;

(d) assist the Nationa Office for Child Justice in developing recommendations concerning any
review of the provisons of this Act;
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(e on request or on its own initiative, provide advice to any relevant Minister concerning the
implementetion of thisAct;

® refer any complaint, difficulty or matter that has been brought to the attention of the committee,
to the Child Justice Committee which has jurisdiction.

CHAPTER 13: RECORDS OF CONVICTION AND SENTENCE

Expungement of records

115. (1) Therecord of any conviction and sentence imposed uponachild convicted of
any offence included in Schedule 3 may not be expunged.

2 In respect of offences other than those referred to in Schedule 3, the presiding
officer inacourt must, at thetime of sentencing achild in respect of such offence and after consderation
of -

@ the nature and circumstances of the offence; and
(b) the child’s persond circumstances or any other relevant factor,
make an order regarding the expungement of the record of the child’ s conviction and sentence and must

note the reasons for the decision as to whether such record may be expunged or not.

(©)] Where apresiding officer decides that a record referred to in subsection (2)
may not be expunged, such decison is subject to review or gppea upon application by or on behalf of
the child.

4 If an order has been made in terms of subsection (2) that the record of the
conviction and sentence of a child may be expunged, the officer presiding in the court must set a date
upon which the record of conviction and sentence must be expunged, which date may not be lessthan
three months and may not exceed five years from the date of the imposition of the sentence.

5) Where adatefor expungement of therecord of the conviction and sentence has
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been sat in terms of subsection (4), the presiding officer must impose, as a condition of expungement,
a requirement that the child concerned must not be convicted of a Smilar or more serious offence

between the date of impogtion of the sentence and the date of expungement.

(6) The order contemplated in subsection (2) and the condition referred to in
subsection (5) must be noted on the record of the conviction and sentence of the child and must be
submitted to the South African Crimind Bureau as soon as is reasonably practicable, and that Bureau
must, upon the date set for expungement, cause such record of conviction and sentenceto be expunged:
Provided that no other conviction of a Smilar or more serious offence has been recorded during the

period of time referred to in subsection (5).

) Whenever a court makes a decision regarding the expungement of the record
of a conviction and sentence of a child as contemplated in this section, the court must explain such

decision and its reasons, aswell asany conditions relating to expungement of such record, to the child.

CHAPTER 14: GENERAL PROVISIONS

Liability for patrimonial loss arisng from performance of community service

116. (1) If patrimonid loss may be recovered from a child on the ground of a ddlict
committed by him or her in the performance of community servicein terms of Chapter 6 or Chapter 9,

that loss may, subject to subsection (3), be recovered from the State.

2 Subsection (1) may not be congtrued as precluding the State from obtaining
indemnification againg its liability in terms of subsection (1) by means of insurance or otherwise.

3 The patrimonia loss which may be recovered from the State in terms of
subsection (1) must be reduced by the amount from any other source to which the injured person is
entitled.
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4 In so far asthe State has made a payment by virtue of a right of recovery in
terms of subsection (1), dl the rdevant rights and legal remedies of the injured person againgt the child

concerned must passto the State.

(5) If any person as aresult of the performance of community servicein terms of
Chapter 6 or Chapter 9 has suffered patrimonia |osswhich cannot berecovered fromthe Statein terms
of subsection (1), the Director-Generd of Justice may, with the concurrence of the Treasury, asan act

of grace pay such amount as he or she may deem reasonable to that person.

Offences and penalties

117. (D) Any person who -

@ hinders an authorised person in the performance of hisor her functionsor thecarrying  out of
his or her duties under the provisons of this Act, or hinders the execution of any of the
processes established under this Act;

(b) falsto-

0] attend an assessment in terms of section 43(5);
(i) comply with awarning to attend proceedings as referred to in section 75(5);

(© publishes information or reveds the identity of personsin contravention of section 83;

isguilty of an offence.

(20  Any person convicted of an offence referred to in subsection (1), isliable

to afine or to imprisonment for a period not exceeding three months.
(©)] Any adult who incites, persuades, induces or encourages a child to commit an
offenceis, inaddition to any other offence for which such adult may be charged, guilty of an offenceand

is lidble upon conviction to afine or to imprisonment not exceeding two years.

Repeal
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118.  Sections 50(4) and (5), 71, 72(1)(b), 72(2)(b), 74, 153(4), 254, 290 and 291 of the
Criminal Procedure Act, 1977 (Act No. 51 of 1977), are hereby repesled.

Regulations

119. (1) The Minigter of Justice and Condlitutional Development, in consultation with the
Minigters of Welfare and Popul ation Development, Correctiond Services and Safety and Security may
meake regulations on -

@ any matter which isrequired or permitted in terms of this Act to be prescribed;
(b) the monitoring of this Act and the establishment of the Office for Child Justice;
(© any other matter which may be necessary for the gpplication of this Act; and

(d) the establishment of One-Stop Child Justice Centres as referred to in section 72.

2 The Minister of Justice may from time to time adjust any of the amounts
prescribed in Schedules 1, 2 and 3 by notice in the Gazette.

Short title and commencement

120. (1) This Act isthe Child Justice Act, 20.., which takes effect on adate fixed by the
President by notice in the Gazette.

2 Different dates may be fixed under subsection (1) in respect of different
provisgons of this Act or in repect of different magisterid digtricts.
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Schedule 1
(Sectionsl11(5), 23, 24, 29(1), 85(2), 92(2))

Assault where grievous bodily harm has not been inflicted.

Malicious injury to property where the damage does not exceed R500.

Trespass.

Any offence under any law relating to the illicit possession of dependence producing drugs
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10.
11.
12.
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where the quantity involved does not exceed R500 in vaue.

Theft, where the vaue of the property involved does not exceed R500.

Any gatutory offence where the maximum pendty determined by that datute is a fine of less
than R1 500 or three months imprisonment.

Congpiracy, incitement or attempt to commit any offence referred to in this Schedule.

Schedule 2
(Sections 24(2), 29(3))

Public violence.

Culpable homicide.

Assault, induding assault involving the infliction of grievous bodily harm.

Arson.

Any offence referred to in section 1 of 1A of the Intimidation Act, 1982 (Act No. 72 of 1982).
Housebreaking, whether under common law or astatutory provision, with intent to commit an
offence, if the amount involved in the offence does not exceed R20 000.

Robbery, other than robbery with aggravating circumstances, if the amount involved in the
offence does not exceed R20 000.

Theft, where the amount involved does not exceed R20 000.

Any offence under any law relaing to the llicit possession of dependence producing drugs.
Forgery, uttering or fraud, where the amount concerned does not exceed R20 000.

Any conspiracy, incitement or attempt to commit any offence referred to in this Schedule.
Any datutory offence where the penalty concerned does not exceed R20 000.

Schedule 3
(Sections 28, 31(m), 35(5), 36(4), 81(4), 115)

Murder.
Rape.
Robbery -
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@ where there are aggravating circumstances, or

(b) involving the taking of a motor-vehicle.

Indecent assaullt involving the infliction of grievous bodily harm.

Indecent assault on a child under the age of 16 years.

Any offencereferred to in section 13(f) of the Drugsand Drugs Trafficking Act, 1992 (Act No.

140 of 1992) if it is dleged thet -

@ the va ue of the dependence produci ng substance in question is more than R50 000; or

(b) the value of the dependence producing substance in question ismore than R10 000 and
that the offence was committed by a person, group of persons, syndicate or any other
enterprise acting in the execution or furtherance of a common purpose or congpiracy.

Any offence rdding to -

@ the dedling in or smuggling of ammunition, firearms, explosives or armament; or

(b) the possession of an automatic or semi-automatic firearm, explosives or armament.

Any offence relaing to exchange control, corruption, extortion, fraud, forgery, uttering or theft-

@ involving amounts of more than R50 000; or

(b) involving amounts of more than R10 000, if it isaleged that the offence was committed
by a person, group of persons, syndicate or any enterprise acting in the execution or
furtherance of a common purpose or conspirecy.

Any conspiracy or incitement to commit any offence referred to in this Schedule or an attempt

to commit any of the offences referred to in Items 1, 2 or 3 of the Schedule.

ANNEXURE B
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5. Natal Law Society
6. Department of Welfare and Population Development
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Ms Gerda Brown

Ms C Wagner
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9. MsAS Louw and Prof FFW van Oosten, University of Pretoria
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Estdle Appiah, Ministry of Justice, Ghana

Miched Corriero, Judge of the New Y ork State Court of Claims

Gerddine van Bueren, Director of the Programme on the Internationd Rights of the Child,
Queen Mary & Westfield College, London

Allison Morris, Indtitute of Criminology, Victoria Universty of Wellington

Daniel van Ness, Prison Fellowship Internationd, Washington

Bernadine Dorhn, Children and Family Justice Center, Chicago

Mary-Ann Kirvan, Senior Counsdl, National Crime Prevention Secretariat, Ottawa

Renate Winter, Judge of the Family Court, Vienna and consultant to the UN Centre for

Internationa Crime Prevention
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Director of Public Prosecutions, Richmond
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