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NOTICE 552 OF 2008 

DEPARTMENT OF TRADE AND INDUSTRY 

POLICY FRAMEWORK FOR THE PROTECTION OF INDIGENOUS TRADITIONAL 
KNOWLEDGE THROUGH THE INTELLECTUAL PROPERTY SYSTEM AND THE 
INTELLECTUAL PROPERTY LAWS AMENDMENT BILL, 2008 

I, Mandisa Mpahlwa, Minister of Trade and Industry, hereby publish the following draft 
Policy and Bill for public comments. 

(a) Policy framework for the protection of indigenous knowledge through the 
intellectual property system; and 

(b) Intellectual Property Laws Amendment Bill, 2008 

The Bill provides amongst others: 

that the law of trade markstgeographical indications may be able to 
provide protection of certain namestfeatures associated with traditional 
knowledge e.g. Rooibos and Honey bush tea; . that a National Council consisting of experts on traditional knowledge must 
advise the Minister and the Registrar of intellectual property on traditional 
intellectual property (TIP) rights; . that communities may form business enterprises such as collecting 
societies in order to administer their traditional intellectual property, as well 
as commercializing such TIP; 
that such business enterprises may enter into licensing agreements 
(commercialization of TIP) with third parties; 
that other rights in the copyright regime should preferably also be 
subjected to "collective management of copyright regime". 

The Policy uses the words "traditional knowledge" and "indigenous knowledge" 
interchangeably, but the two expressions have different meanings nationally and 
internationally. 

Interested persons may submit their comments on the Policy and the Bill to the 
following address: 

Department of Trade and Industry 
77 Meintjies Street, Sunnyside 
Pretoria, 0002 
Block B, I"' Floor (CCRD) 
Private Bag X I  4 
Pretoria, 0001 
Fax: (012) 394 2510 
E-mail: publiccomments@thedti.sov.za 

Attention: MacDonald Netshitenzhe 

The closing date for the submission of comments is 15 June 2008 
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INTELLECTUAL PROPERTY LAWS AMENDMENT BILL, 2007 

C:\My Files\Drafting Amendments for IP\Perforrners' Protection Act\Comprehensive IP Bill, 2006 -August 2006 
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GENERAL EXPLANATORY NOTICE 

[ ] Words in bold type in square brackets indicate deletions from existing 

provisions 

- Words underlined with solid lines indicate insertions into existing provisions 

BILL 

To amend the Performers' Protection Act, 1967, so as to amend certain 

definitions and insert new definitions; to provide for the recognition and 

protection of traditional performances having an indigenous origin and a 

traditional character; to provide for the payment of royalty in respect of such 

performances; to provide for the recordal of traditional performances; to 

amend thecopyright Act, 1978, so as to amend certain definitions and insert 

new definitions; to provide for the recognition and protection of copyright 

works of a traditional character; to provide for the establishment of a National 

Council in respect of traditional intellectual property; to provide for a national 

database for the recordal of traditional intellectual property; to provide for the 

establishment of a national trust and a trust fund in respect of traditional 

intellectual property; to amend the Trade Marks Act, 1993, so as to amend 

certain definitions and insert new definitions; to provide for further protection 

of geographical indications; to provide for the recognition of terms and 

expressions of indigenous origin and for the registration of such terms and 

expressions as trade marks; to provide for the recordal of traditional terms 

and expressions; to amend the Designs Act, 1993, so as to amend certain 

definitions and insert new definitions; to provide for the recognition and 

registration of traditional designs of indigenous origin; to create for this 

purpose a further part of the designs register; to provide for the recordal of 

traditional designs and to provide for matters incidental thereto. 
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SCHEDULE OF CONTENTS 

Sections 1 - 4 : Amendments to the Performers' Protection Act, 1967 

Sections 5 - 16 : Amendments to the Copyright Act, 1978 

Sections 17 - 26 : Amendments to the Trade Marks Act, 1993 

Sections 27 - 36 : Amendments to the Designs Act, 1993 

Section 37 Short title and commencement. 

BE IT ENACTED by the Parliament of the Republic of South Africa as follows:- 

Amendment of section 1 of Act 11 of 1967 

1. Section 1 of the Performers' Protection Act, 1967, is hereby amended- 

(a) by the insertion in subsection (1) after the definition of 'collecting 

society' of the following definitions: 

"'Council' means the National Council for Traditional Performances 

contemplated in section 13A; 

'database' means the database of traditional performances 

contemplated in section 13B; 

'film' means anv fixation of imaqes, or of imaaes and sounds, of a 

performance with or without other imaaes or sounds;" 

(b) by the substitution in subsection (1) for the definition of 'fixation' of the 

following definition: 

" 'fixation' includes storage of- 

(a) sounds or images or both sounds and images; or 

(b) data or signals representing sounds or images or both sounds and 

images, 
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in any manner or on anv medium so as to be capable of beinq 

reproduced or performed;" 

(c) by the insertion in subsection (1) after the definition of 'fixation' of the 

following definitions: 

"'fund' means the National Trust Fund for Traditional Intellectual 

Propertv contemplated in section 13C." 

'indiqenous community' means anv communitv of people currentlv 

livina within the borders of the Republic, or which historicallv lived in the 

geographic area currently located within the borders of the Republic;" 

(d) by the substitution in subsection (1) for the definition of 'literary and 

artistic works' of the following definition: 

"'literary, musical, [and] artistic and traditional works' [includes 

musical, dramatic and] respectivelv, have the meaninq assiqned to 

them in the Copyriqht Act, 1978 (Act No. 98 of 1978) insofar as such 

works are capable of beinq performed, and include dramatico-musical 

works and expressions of folklore;" 

(e) by the insertion in subsection (1) after the definition of 'literary, 

musical, artistic and traditional works' of the following definition: 

" 'performance' means any mode of visual or acoustic presentation of a 

literarv, musical, artistic or traditional work including bv actinq, singinql 

delivering, declaiming, playinq or otherwise performing such work, and 

includinq anv such presentation bv the operation of a loudspeaker, but 

not includina such performance bv the use of a phonoqram, a radio or 

television broadcast, or bv the exhibition of a film, and 'perform' has a 

correspondinq meaninq;" 
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(f) by the substitution in subsection (1) for the definition of 'performer' of 

the following definition: 

" 'performer' means an actor, singer, musician, dancer or other person 

who acts, sings, delivers, declaims, plays in or otherwise performs, 

literary, musical, [or] artistic or traditional works;" 

(g) by the addition to subsection (1) of the following definition: 

" 'traditional performance' means a performance which is recognised 

bv an indiqenous communitv as a performance havina an indiaenous 

oriqin and a traditional character; 

Amendment of section 6 of Act 11 of 1967 

2. Section 6 of the Performers' Protection Act, 1967 is hereby amended by the 

addition of the following subsection: 

"j3j(al Where the performance contemplated in subsection (2) is a 

traditional performance recorded in the database contemplated in 

section 13A and a commercial benefit is derived from such 

performance, a rovaltv shall be paid to the trust bv the person or 

persons receiving the commercial benefit. 

@J The amount of the rovaltv contemplated in paraqraph (a) shall be 

determined: 

(i) by aqreement between the performer or performers or the 

person or persons receivina the commercial benefit and the 

fund; 

(ii) bv one or more collecting societies representina either or both 

of these parties; or 

(iii) in the absence of aareement, bv: 

laa) the Copvrinht Tribunal contemplated in subsection 

(2); or 
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/bb) arbitration in terms of the Arbitration Act,1965 [Act 

No. 42 of 1965) contemplated in subsection (2)." 

Substitution of section 7 of Act 11 of 1967 

3. The following section is hereby substituted for Section 7 of the Performers' 

Protection Act, 1967: 

"Term of protection 

7. The prohibition against the use of a performance as provided for in section 

5, shall commence: 

on the date when the performance first took place; or 

if incorporated in a phonogram or film, when it was first fixed on 
- such phonogram or film; and 

continue for a period of 50 years calculated from the end of the calendar 

year in which the performance took place or was incorporated in a 

phonogram or film, as the case may be." 

Insertion of sections 13A, 136 and 13C in Act 11 of 1967 

4. The following sections are hereby inserted in the Performers' Protection Act, 

1967 after section 13: 

"National Council 

13A.(1) The National Council for Traditional Intellectual Property 

contemplated in section 40A of the Copvriaht Act, 1978 (Act No. 

98 of 1978) shall constitute and function as the Council for 

traditional performances under this Act. 

When a traditional performance is performed by several 

performers as a qroup, as contemplated in section 6, the Council 
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shall function as the Council contemplated in section 6, in the 

absence of another s~ecificallv desiqnated authoritv. 

National database 

13B.(1) The national database of traditional intellectual property 

contemplated in section 40C of the Copvriaht Act, 1978 (Act No. 

98 of 1978), shall constitute and function as the database of 

traditional performances under this Act. 

121 Anv indiaenous community, or any person actinq on behalf of an 

indiaenous communitv, mav submit to the Council a request 

toaether with the appropriate information for a traditional 

performance to be recorded in the database. 

National trust fund 

13C.(ll The National trust fund for traditional intellectual propertv 

established in terms of section 40D of the Copvriaht Act, 1978 

JAct No. 98 of 1978), shall constitute and function as a fund for 

traditional performances under this Act. 

121 Any pavment made in respect of traditional performances in terms 

of section 6(3) shall be paid into the fund contemplated in 

subsection (1) and shall be applied for the benefit of indigenous 

communities, in the prescribed manner." 

Amendment of section 1 of Act 98 of 1978 

5. Section 1 of the Copyright Act, 1978, is hereby amended: 

(a) by the addition in subsection (1) to the definition of 'author' of the 

following paragraph: 



STAATSKOERANT, 5 ME1 2008 No. 31026 33 

a traditional work, the indigenous community from which the work 

originated and acquired its traditional character;" 

by the insertion in subsection (1) after the definition of 'copyright' of the 

following definition: 

" 'Council' means the National Council for Traditional Intellectual 

Property contemplated in section 40A;" 

by the insertion in subsection (1) after the definition of 'country' of the 

following definition: 

" 'database' means the national database for traditional intellectual 

property contemplated in section 40B;" 

(d) - by the insertion in subsection (1) after the definition of 'exclusive 

licence' of the following definitions: 

"'fund' means the National trust fund for traditional intellectual property 

established by section 40D; 

'indiqenous community' means any community of people currently 

livinq within the borders of the Republic, or who historicallv lived in the 

qeoqraphic area currently located within the borders of the Republic;" 

(e) by the substitution in subsection (1) for paragraph (a) of the definition of 

'infringing copy' of the following paragraph: 

"(a) a literary, musical or artistic work or a published edition 

traditional work, means a copy thereof;" 

(f) by the substitution in subsection (1) for paragraphs (a) and (b), 

respectively, of the definition of 'reproduction' of the following 

paragraphs: 
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"(a) a literary or musical work or a broadcast or a traditional work, 

includes a reproduction in the form of a recordal or a 

cinematograph film; 

(b) an artistic work or a traditional work, includes a version produced 

by converting the work into a three-dimensional form or, if it is 

three-dimensions, by converting it into a two-dimensional form;" 

(g) by the insertion in subsection (1) after the definition of 'this Act' of the 

following definitions: 

"traditional intellectual ~ropertv' means an intellectual property that 

has an indigenous origin and is owned or could be owned by an 

indigenous community as determined by the Reqistrar. 

'traditional work' means a literary work, an artistic work or a musical 

work which is recoqnised by an indiaenous community as a work 

havinq an indiqenous oriqin and a traditional character; 

Amendment of section 2 of Act 98 of 1978 

6. Section 2 of the Copyright Act, 1978 is hereby amended: 

(a) by the addition to subsection (1) of the following paragraph: 

'Yi) traditional works"; 

(b) by the substitution for subsection (2), of the following subsection: 

"(2) A work, except a broadcast or programme-carrying signal a 
traditional work, shall not be eligible for copyright unless the 
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work has been written down, recorded, represented in digital 

data or signals or otherwise reduced to material form." 

(c) by the insertion after subsection (2A) of the following subsection: 

"0 A traditional work shall not be eligible for copyright unless it has 

been written down, recorded, represented in diqital data or 

siqnals, or otherwise reduced to material form or 

communicated to the public". 

Amendment of section 3 of Act 98 of 1978 

7. Section 3 of the Copyright Act, 1978, is hereby amended: 

(a) by  the insertion after subsection (1) of the following subsection: 

Copyright shall be conferred on a traditional work if: 

(a) the work was created 

(i) on or after the date of commencement of the 

Intellectual Property Laws Amendment Act, 2007; 

or - 

lii) within a period of fifty vears precedinq the date 

contemplated in subparaaraph (i); and 

(b) the community from which the work or a substantial part 

thereof originated is or was an indigenous community when 

the work was created." 

(b) by the addition in subsection (2) of the following paragraph: 

traditional works, fifty years from the end of the year in which: 

li) the Intellectual Property Laws Amendment Act, 2007 came into 

operation; or 
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Jii) the work was first communicated to the public with the consent 

of the authors, 

whichever term expires last." 

Amendment of section 9A of Act 98 of 1978 

8. Section 9A of the Copyright Act, 1978, is hereby amended by the substitution 

in subsection (1) for paragraph (b) of the following paragraph: 

"(b) The amount of any royalty contemplated in paragraph (a) shall be 

determined by an agreement between; 

the user of the sound recording, the performer and the owner of 

the copyright; 

lii) the user of literary works and the author of copvriqht ; 

fiii) the user of artistic works and the author of copvriaht; 

(iv) the user of cinematoaraphic films and the author of copvright; 

(v) the user of broadcasts and the author of copvright ; 

(vi) the user of proaramme-carrying siqnals and the author of 

copyriaht; 

Mi) the user of published editions, the author of the work, and the 

publisher of the work; 

(viiil the user of computer programs and the owner of the computer 

programs, and 

(ix) the user of traditional works and the owner of traditional work, or 

between their representative collecting societies. 

Insertion of section 11 C in Act 98 of 1978 

9. The following section is hereby inserted in the Copyright Act, 1978 after 

section 11 B: 

"Nature of copyright in traditional works 
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11C. (1) copvriaht in a traditional work vests the exclusive riaht to do or 

authorise the doing of anv of the following acts in the Republic: 

la) reproducing the work in anv manner or form; 

Jb) publishinq the work if it was hitherto unpublished; 

jc) in the case of a work of a literarv or musical nature, 

performinq the work in public; 

id) in the case of a work of a literarv or musical nature, 

broadcastinq the work; 

le) in the case of a work of a musical or artistic nature, or a 

literarv work in the form of a dramatic work, includina the 

work in a cinematonraph film or a television broadcast; 

Jf) causinq the work, or a television or other proqramme 

which incorporates the work, to be transmitted in a 

diffusion service, unless such service transmits a lawful 

broadcast includinq the work and is operated bv the 

original broadcaster; 

fcl) making an adaptation of the work; 

/h) doinq in relation to an adaptation of the work, anv of the 

acts specified in relation to the work in subparaqraphs ( i )  

to (vii) inclusive." 

(2) The exclusive right vested under subsection (1) shall be exercised 

subiect to: 

(a) any rights in respect of the traditional work acquired bv 

any person prior to the commencement of the Intellectual 

Property Laws Amendment Act, 2007, as provided for in 

section 23(4): and 

/b) the riahts of an indigenous communitv or any one of its 

members. 

Insertion of section 19C in Act 98 of 1978 

10. The following section is hereby inserted in the Copyright Act, 1978 after 

section 196: 
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"General exceptions regarding protection of traditional works 

19C. (1) The provisions of sections 12(1), (2), (31, (4), (5), (9), (1 1 ), (12) and - 
(13) shall, with the necessarv chanqes, apply with reference to 

traditional works, in so far as they can be applied to the specific 

work. 

/2) The indiqenous communitv from which the work oriainated, or any 

one of its members, shall be entitled to do any of the acts referred to 

in section 1 1 C. 

/3) If any commercial benefit is derived from any act contemplated in 

subsection (2). the person or persons who derived such benefit shall 

pav a rovaltv to the trust as the owner of the copyriqht. 

/4) The amount of the rovaltv contemplated in subsection (3) shall be 

determined: 

/a) bv aqreement between the communitv or person as the user of 

the traditional work and the fund as the owner of the co~vriaht; 

/b) bv one or more collecting societies representina either or both 

of these parties; or 

Ic) in the absence of aqreement by: 

li) the Copvriqht Tribunal referred to in section 29(1); or 

(ii) arbitration in terms of the Arbitration Act, 1965 (Act No. 

42 of 1965) ." 

Amendment of section 21 of Act 98 of 1978 

11. Section 21 of the Copyright Act, 1978 is hereby amended by the addition to 

subsection (1) of the following paragraph: 

"lfl If the work is a traditional work, the ownership of anv copvriqht conferred 

bv section 3, shall vest in the fund established in terms of section 40D. 



STAATSKOERANT, 5 ME1 2008 No.31026 39 

Amendment of section 22 of Act 98 of 1978 

12. Section 22 of the Copyright Act, 1978, is hereby amended by the insertion 

after subsection (2) of the following subsection: 

=The copvriqht in a traditional work shall not be transmissible by 

assiqnment, testamentarv disposition or operation of law, but the doinq 

of an act which is the subiect of the copyriqht mav be licensed." 

Amendment of section 23 of Act 98 of 1978 

13. Section 23 of the Copyright Act, 1978 is hereby amended by the addition of 

the following subsection: 

"/4)(a) The copyright in a traditional work shall not be infringed by the doinq of 

anv acts referred to in section 11 C bv the indiqenous communitv from 

which a traditional work oriqinated, or bv any one of its members, in the 

circumstances contemplated in subsections (2) and (3) of section 19C. 

The copvriaht in a traditional work shall not be infrinaed bv a person if 

that person - 

li) has acquired riqhts in respect of the work bv doinq anv of the 

acts referred to in section 11C prior to the commencement of the 

Intellectual Property Laws Amendment Act, 2007; and 

(ii) continues to do such act or acts, 

provided that, if anv commercial benefit is derived from any such act, a 

royaltv shall be paid bv that person to the trust as the owner of the 

copvriqht in respect of such continued act or acts. 

@ The amount of the rovaltv contemplated in paraaraph (b) shall be 

determined: 

bv aareement between the person as the user of the traditional 

work and the trust as the owner of the copvriqht; 
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(IIJ by one or more collectinq societies re~resentinq either or both of 

these parties; or 

(III) in the absence of aqreement, by: 

(aa) the Copyriqht Tribunal referred to in section 29(1); or 

(bb) arbitration in terms of the Arbitration Act, 1965 (Act No. 42 

of 1965) ." 

Amendment of section 39 of Act 98 of 1978 

14. Section 39 of the Copyright Act, 1978 is hereby amended by the substitution 

for paragraph (c) of the following paragraph: 

"(c) in consultation with the Minister of Finance, prescribe the remuneration 

and allowances of members of the advisory committee referred to in 

section 40, the national council referred to in section 40A, and of [its] 

- - their subcommittees, and the conditions upon which such members 

shall be appointed;" 

Amendment of section 40 of Act, 98 of 1978 
10 

15. Section 40 of the Copyright Act, 1978 is hereby amended by the substitution 

for subsection (6) of the following subsection: 

"(6) The registrar shall be responsible for the administration of the advisory 

committee referred to in section 40, the national council referred to in 

section 40A, and [the] their subcommittees." 

Insertion of sections 40A, 408,40C and 40D in Act 98 of 1978 

16. The following sections are hereby inserted in the Copyright Act, 1978 after 

section 40: 
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"National Council 

40A.(1) The Minister shall establish a National Council for Traditional 

Intellectual Property. 

12) The Council shall consist of not more than 12 members, appointed 

by the Minister. 

13) The Minister shall desiqnate a member of the Council to be the 

Chairperson of the Council 

14) In appointinq the members of the Council, the Minister may 

consult: 

fa) the ministers responsible for: 

aqriculture; 

arts and culture; 

environmental affairs; and 

Ilv) science and technoloqv; 

(b) organised local government; 

(c) association of traditional healers; or 

Id) any other relevant body or institution. 

The Council shall: 

be broadly representative of the different cultures of the 

Republic; and 

at all times have as members: 

li) at least two persons with extensive knowledge in and 

patronaqe of traditional cultures and values of 

indiqenous communities; 

(ii) at least two persons with extensive knowledqe in and 

patronaqe of traditional artistic, literary, musical and 

performinq arts; and 
... 

I r a )  at least two persons with extensive knowledge and 

ex~ertise in intellectual property law; 

A member of the Council shall hold office for a period of three 

years and may be reappointment, upon the expiration of the initial 

period of three years, for a further period of three years; 
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16) For the sake of continuity, at least, five members of the Council 

shall at all times, be former members of the Council; 

/7) The Minister may remove a member of the Council for - 

/a) non-performance; 

/b) serious misconduct; or 

Ic) conduct that undermines the integrity or obiective of the 

Council. 

Duties and functions of Council 

408.111 The Council shall: 

advise the Minister on any matter concernina traditional 

knowledqe; 

(b) advise the registrars of patents, copyriqht, trade marks and 

desiqns on any matter relatinq to the reaistration of 

intellectual property as aqainst traditional knowledae; 

advise on the integrity of a database of intellectual propertv in 

relation to traditional knowledqe; 

undertake such further functions as provided for in the: 

fi Patents Act, I978 (Act no. 57 of 1978); 

U Trade Marks Act, 1993 (Act no. 194 of 1993); 

(III) Desisns Act, 1993 (Act no. 195 of 1993); and 

(Iv) Performers' Protection Act, 1967 (Act no. 11 of 1967); 

and - 
carry out such tasks as assianed to it from time to time bv the 

Minister. 

The Council may: 

appoint any person to assist it with the performance of any 

specific act, task or assiqnment, or to investiqate any matter 

relatinq to its functions; 

constitute and maintain such committees as it may deem 

necessarv; 
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appoint as members of the committees anv of its members 

and anv other persons for such periods of time as the council 

mav determine; or 

refer to such committees any tasks or matters as mav be 

necessary to enable the council to carrv out its functions. 

The Minister mav, in consultation with the Minister of Finance, 

prescribe the tariff of fees pavable for: 

@ anv work performed or services rendered bv anv person at 

the specific request or instruction of the Council; 

& access bv anv person to the results of, or other information in 

connection with, any research performed or information 

collected by the council; or 

access bv anv person to the database established and 

maintained in terms of section 40C. 

(4) The Council mav recommend to the Minister appropriate measures 

to ensure the effective implementation of the Act in relation to all 

matters pertaininq to traditional knowledqe. 

National database 

40C.(1) There shall be kept at the offices of the reqistrars of patents, 

copyriqht, trade marks and designs a database for traditional 

intellectual property in the prescribed manner. 

12) The database contemplated in subsection (1) shall incorporate 

separate sections 

13) All information regarding: 

traditional innovations; 

traditional copvright works; 

traditional terms and expressions; 

traditional designs; and 

traditional performances 

shall be recorded in the database in the appropriate sections, in the 

prescribed manner. 
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a The database mav be kept in an electronic format, and shall be open 

to inspection by the public durinq office hours, upon pavment of the 

prescribed fee. 

(5) The registrars of patents, copvright, trade marks and desians mav 

request anv person, institution, bodv or aaencv to provide them with 

such information as thev may require in order to maintain the 

database. 

IS) Any 

(a) indigenous community; 

(b) person actina on behalf of an indiaenous communitv; or 

(c) other person, institution, body or agency, 

mav submit to the reqistrar of copvriaht a request toaether with 

the appropriate information for a traditional cooyriaht work to be 

recorded in the database. 

National trust fund 

40D. There is herebv established a fund to be known as the National 

Trust Fund for Traditional Intellectual Propertv. 

(2) The fund shall be made up of separate sub-funds which shall vest 

in and be administered by the reqistrars of patents, copyright, 

trade marks and desians, respectivelv. 

The reqistrars of patents, copyright, trade marks and designs shall 

be responsible for the promotion and preservation of the 

traditional intellectual property, includinq the commercialisation 

and exploitation of such traditional intellectual property for the 

purpose of aeneratinq income. 

Income derived from the use of the such traditional intellectual 

property , including all royalties pavable to the fund as provided 

for in - 

(a) this Act; and 

(b) the leqislation referred to in section 40B(l)(c), shall be paid 

into the fund, to be applied for the benefit of indiaenous 

communities, in the prescribed manner; 
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All monies paid into the fund shall be allocated to the respective 

sub-funds to be held in trust for the purposes contemplated in 

subsection (5); 

/6) The reqistrars of patents, copvriqht, trade marks and desiqns shall 

submit an annual report to be Minister in respect of the 

administration of the fund; 

Notwithstandinq the provisions of this section, anv indiqenous 

communitv mav establish a leaal entitv, business or anv other 

enterprise to promote or exploit traditional intellectual property. 

Amendment of section 1 of Act 194 of 1993 

17. Section 1 of the Trade Marks Act, 1993, is hereby amended by the insertion 

after the heading "Part XI1 Certification Trade Marks and Collective Trade 

Marks (section 42 and 43)" of the following heading: 

"Part XllA Gouncil, database and fund for traditional terms and 

expressions (sections 43A to 43C)". 

Amendment of section 2 of Act 194 of 1993 

18. Section 2 of the Trade Marks Act, 1993 is hereby amended: 

a) by the insertion in subsection (1) after the definition of 'certification 

trade mark' of the following definition: 

" 'collectinq society' means a collectinq society contemplated in 

section 34(2B); 

(b) by the insertion in subsection (1) after the definition of 'convention 

country' of the following definition: 
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" 'Council' means the National Council for Traditional Intellectual 

Property contemplated in section 43A; 

by the insertion in subsection (1) after the definition of 'court' of the 

following definitions: 

"'database' means the national database for traditional intellectual 

property contemplated in section 438; 

by the insertion in subsection (1) after the definition of 'device' of the 

following definitions: 

"'fund' means the National Trust Fund for Traditional Intellectual 

Property contemplated in section 43C;" 

'qeoqraphical indication' means an indication which identifies goods 

as originating in the territory of the Republic or in a reaion or locality in 

that territory, and where a particular quality, reputation or other 

characteristic of the qoods is essentially attributable to the aeoaraphical 

oriqin of the qoods, including natural and human factors; 

'indiaenous communitv' means any communitv of people currently 

livina within the borders of the Republic, or which historically lived in the 

geoara~hic area currently located within the borders of the Republic; 

by the insertion in subsection (1) after the definition of 'trade mark' of 

the following definition: 

" 'traditional term or expression' means a terms or expression which 

is recoanised by an indiaenous community as a term or expression 

having an indiqenous oriain and a traditional character and which is 

used to desianate, describe or refer to aoods or services;" 

by the addition of the following subsections: 
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Subiect to subsection (6) and section 9(3); and subiect to any 

riqhts in respect of a traditional term or expression acquired by 

anv person prior to the commencement of the Intellectual Property 

Laws Amendment Act. 2007, 

a traditional term or expression shall not be capable of 

constitutinq a trade mark. 

A traditional term or expression shall be capable of constituting : 

@J a certification trade mark or a collective trade mark; and 

a geoeraphical indication. 

Amendment of section 9 of Act 194 of 1993 

19. Section 9 of the Trade Marks Act, 1993, is hereby amended by the addition of 

the following subsection: 

"m(a)ln order to be reqistrable as a trade mark, a traditional term or 

expression shall be capable of distinquishinq the qoods or services of an 

indiqenous communitv in respect of which it is registered or proposed to 

be reqistered, from the qoods or services of another community or 

person, either generallv; or where the traditional term or expression is 

reqistered or proposed to be registered subject to limitations, in relation 

to use within those limitations, 

/b) The applicant for reqistration and the reqistered pro~rietor shall be 

the indiqenous community or a person or body authorised to act on 

its behalf. 

Amendment of section 10 of Act 194 of 1993 

20. Section 10 of the Trade Marks Act, 1993, is hereby amended: 

(a) by the substitution in subsection (2), for paragraph (b) of the following 

paragraph: 
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"(b) subiect to sections 42 and 43, consists exclusively of a sign or an 

indication which may serve, in trade, to designate the kind, quality, 

quantity, intended purpose, value, geographic origin or other 

characteristics of the goods or services, or mode or time of 

production of the goods or of rendering of the services; or" 

(b) by the addition to subsection (2)(c) of the word "or" and the addition of 

the following paragraph: 

subiect to section 9(3), consists exclusivelv of a traditional term or 

expression and which in the bona fide and established practices of 

the trade has become indicative of or is qenerallv associated with 

the qoods or services in respect of which the mark is sought to be 

reaistered." 

Amendment of section 16 of Act 194 of 1993 

21. Section 16 of the Trade Marks Act, 1993 is hereby amended: 

(a) by the insertion after subsection (2) of the following subsection: 

"f2A)(a) If it appears to the registrar that the mark sought to be 

reaistered: 

consists exclusivelv of, or the essential part thereof 

constitutes, a traditional term or expression as 

contemplated in section 10(2)(d); and 

(ii) is not reqistrable in terms of section 9(3), 42 or 43, 

he or she shall provisionally refuse the application and refer 

the application to the Council for its advice. 

Upon receipt of the advice of the Council, the reqistrar shall 

accept or refuse the application."; 

(b) by the substitution for subsection (3) of the following subsection: 
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"(3) The registrar shall advise an applicant for registration in writing 

within a reasonable period from the date of the application of his 

decision in terms of subsection (2) or subsection (2AZ." 

(c) by the substitution for subsection (4) of the following subsection: 

"(4) In the case of: 

&an acceptance in terms of section (2)(b) [or], 

&a refusal in terms of section (2)(d), 

lc) a provisional refusal; or refusal in terms of subsection (2A), 

the registrar shall, on application by the applicant in the prescribed 

manner and form, state in writing the grounds for his or her 

decision." 

(d) by the insertion after subsection (4) of the following subsection: 

"(4A) (a) In the case of an acceptance of a traditional term or 

expression for reqistration as a trade mark, the reqistrar shall 

notifv the Council in the prescribed manner; and 

/b) In the case of an acceptance of a geographical indication as: 

li) a certification trade mark in terms of section 42, or 

lii)a collective trade mark in terms of section 43, 

the reqistrar shall notify the Director-General for the Department 

of Agriculture in the prescribed manner." 

Amendment of section 34 of Act 194 of 1993 

22. Section 34 of the Trade Marks Act, 1993, is hereby amended by the insertion 

after subsection (2) of the following subsections: 

"(2A) Notwithstandinq the provisions of subsection (I), the registered 

proprietor of a trade mark reqistered in terms of section 9(3) in 
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respect of a traditional term or expression shall not be entitled to 

interfere with or restrain a person who- 

(a) commenced usina a mark in the course of trade in the manner 

contemplated in subsection (1) at a date prior to the 

commencement of the Intellectual Propertv Laws Amendment 

Act, 2007, and has continued to make bona fide use of such 

mark; provided that if anv commercial benefit is derived from 

any such use after the date of reaistration of the trade mark in 

terms of section 9(3), a licence fee shall be paid bv such person 

to the trust as provided for in subsection (2B); 

(b) is a member of the indiaenous communitv in whose name the 

trade mark was reaistered and uses a mark in the course of 

trade in the manner contemplated in subsection (1); provided 

that if any commercial benefit is derived from anv such use after 

the date of reaistration of the trade mark, a licence fee shall be 

paid bv such person to the trust as provided for in subsection 

(2B) 

(2B) The amount of the licence fee contemplated in subsection (214) shall 

be determined: 

la) bv aareement between the person who is the user of the mark 

and the fund; or 

Jb) bv one or more collectina societies representina either or both 

of these parties; or 

(c) in the absence of agreement, bv: 

(i) the Court; or 

Jii) arbitration in terms of the Arbitration Act, 1965 (Act No. 

42 of l965)." 

Amendment of section 42 of Act 194 of 1993 

23. Section 42 of the Trade Marks Act, 1993, is hereby amended by the insertion 

after subsection (1) of the following subsection 
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"0 Geoqraphical indications or other indications of qeoqraphical oriqin 

mav be reaistered as certification marks." 

Amendment of section 43 of Act 194 of 1993 

24. Section 43 of the Trade Marks Act, 1993 is hereby amended by the 

substitution for subsection (2) of the following section: 

"(2) Geographical [names] indications or other indications of geographical 

origin may be registered as collective trade marks." 

Insertion of Part XllA and sections 43A, 43B and 43C in Act 194 of 1993 

25. The following Part is hereby inserted in the Trade Marks Act, 1993 after 

Part XII: 

"Part XllA 

Council, database and fund for traditional terms and expressions 

National Council 

43A.(1) The National Council for Traditional Intellectual Propertv 

contemplated in section 40A of the Copvright Act, 1978 (Act no. 

98 of 1978) shall constitute and function as the Council for 

traditional terms and expressions under this Act. 

& The Council shall: 

[a) consider applications referred to it bv the Reqistrar in terms of 

section 16(2A), and 

(b) advise the Registrar within 3 months of receipt of the referral 

whether or not, in its opinion, the mark is registrable. 
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National database 

43B.(1) The national database for traditional intellectual property 

contemplated in section 40C of the Copvriqht Act, 1978 (Act No. 98 

of 1978) shall constitute and function as the database of traditional 

terms and expressions under this Act. 

@J Traditional terms and expressions: 

la) contained in applications referred to the council by the 

Re~istrar in terms of section 16(2A), and 

fb) accepted traditional terms and expressions notified to the 

Council in terms of section 16(4A), 

shall be recorded in the database. 

(3) Any 

la) indiqenous communitv; or 

Jb) person or body authorised to act on behalf of an indiqenous 

community, 

mav submit to the Council a request toqether with the 

appropriate information for a traditional term or expression to 

be recorded on the database. 

Section 22(4) shall applv, with necessarv chanqes, in relation to a 

database for traditional terms and expressions. 

National trust fund 

43C.(1) The National trust fund for traditional intellectual propertv 

contemplated in section 40D of the Copvriqht Act, 1978 (Act No. 98 

of 1978), shall constitute and function as a a fund for traditional 

terms and expressions under this Act. 

121 All monies pavable in respect of the use of traditional terms and 

expressions reaistered under this Act shall be paid into the fund 

contemplated in subsection (1) and shall be applied for the benefit 

of indiqenous communities in the prescribed manner." 
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Amendment of section 69 of Act 194 of 1993 

26. Section 69 of the Trade Marks Act, 1993 is hereby amended by the 

insertion after subsection (1) of the following subsection: 

"(1A) The Minister may, in consultation with the Minister of Finance, 

make requlations providing for the establishment, composition, 

fundinq and functions of collectins societies contemplated in 

section 34 (2B), and any other matter that it may be necessarv 

or expedient to requlate for the proper functioninq of such 

societies." 

Amendment of section 1 of Act 195 of 1993 

27. Section 1 of the Designs Act, 1993 is hereby amended: 

(a) by the insertion in subsection (1) after the definition of 'cessionary' of 

the following definition: 

" 'collecting society ' means a collecting society contemplated in 

section %(I 4);" 

(b) by the insertion in subsection (1) after the definition of 'convention 

country' of the following definition: 

" 'council' means the National Council for Traditional Intellectual 

Property contemplated in section 38A;" 

(c) by the insertion in subsection (1) after the definition of 'court' of the 

following definition: 
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" 'database' means the national database for traditional intellectual 

property contemplated in section 38B;" 

(d) by the substitution for the definition of 'design' of the following definition: 

" 'design' means an aesthetic design [or], a functional design ''s 
traditional desiqn;" 

(e) by the insertion in subsection (1) after the definition of 'functional 

design' of the following definitions: 

'fund' means the National trust fund for traditional intellectual property 

contemplated in section 38C." 

'indiqenous community' means any community of people currently 

living within the borders of the Republic, or who historically lived in the 

geoqraphic area currently located within the borders of the Republic;" 

(f) by the addition to paragraph (d) of the definition of 'proprietor' of the 

word "or" and the addition of the following paragraph: 

"& where the design is a traditional design, the indiqenous community 

from which the desiqn oriqinated." 

(g) by the insertion in subsection (1) after the definition of 'this Act' of the 

following definition: 

'traditional desiqn' means any desiqn applied to anv article, by 

whatever means it is appliedwhether for the pattern, shape, 

confiquration or ornamentation thereof; or for any two or more of the 

purposes contemplated in paragraph (a); andwhether or not it has 

features which are necessitated by the function which the article to 

which the desiqn is applied is to perform, which desiqn is 

recognised by an indigenous community as havinq an indi~enous 

origin and a traditional character; 
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Amendment of section 2 of Act 195 of 1993 

28. Section 2 of the Designs Act, 1993 is hereby amended by the addition to 

subsection (1) of the following proviso: 

"and provided further that a traditional desiqn shall not be revoked 

unless the Council has been notified as contemplated in section 31 (2A).11 

Amendment of section 7 of Act 195 of 1993 

29. Section 7 of the Designs Act, 1993 is hereby amended by the substitution for 

subsection (5) of the following subsection: 

"(5) The register shall consist of a Part A with regard to aesthetic designs 

[and]; a Part F with regard to functional designs and a Part T with reqard to 

traditional designs." 

Amendment of section 14 of Act 195 of 1993 

30. Section 14 of the Designs Act, 1993 is hereby amended: 

(a) by the insertion in subsection (1) after paragraph (b) of the following 

paragraph: 

"m in the case of a traditional desiqn, is- 

new; and 

has features which are based on or derived from the designs 

of an indigenous communitv and which have a traditional 

character:'. 

(b) by the substitution in subsection (2) for paragraph (b) of the following 

paragraph: 
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"(b) in the case of any other design excludina a traditional desiqn, 

within six months," 

(c) by the insertion after subsection (2) of the following subsection: 

"(2A) A traditional desiqn shall be deemed to be new if it s different 

from or does not form part of the state of the art immediatelv 

before: 

(a) the date of application for reqistration thereof; or 

(b) the release date thereof, 

whichever is the earlier: 

Provided that in the case of the release date beinq a date: 

(i) within a period of 10 vears precedinq the date of 

commencement of the Intellectual Propertv Laws 

Amendment Act, 2007, the application for the 

reaistration of the desiqn is lodaed within two vears 

after the said commencement date; or 

(ii) after the date of commencement of the Intellectual 

Propertv Laws Amendment Act, 2007, the 

application for the registration of the desiqn is 

lodqed within two vears of such release date." 

Amendment of section 15 of Act 195 of 1993 

31. Section 15 of the Designs Act, 1993 is hereby amended: 

(a) by the substitution for subsection (1) of the following subsection: 

"(1) The registrar shall examine in the prescribed manner any 

application for the registration of a design and, if it complies with the 

requirements of this Act, register the design in Part A of the register if it 

is an aestheticdesign [or], in Part F of the register if it is a functional 

design or in Part T if it is a traditional desiqn." 
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(b) by the insertion after subsection (1) of the following subsections: 

"I1A) In the case of a traditional design, the registrar shall refer the 

application to the Council for advice, if the registrar is in doubt 

as to whether or not the application complies with the 

requirements of the Act. 

(1 B) Upon receipt of the advice of the Council, the reqistrar shall 

either: 

la) register the desiqn in Part T of the reqister if it is found to 

complv with the requirements of the Act, or 

{b) refuse the application. 

11 C) In the case of the desiqn beinq reqistered as contemplated in 

subsection (1 B), the reqistrar shall notify the Council."; 

(c) b y  the addition to subsection (3) of the following proviso : 

"Provided that a traditional desiqn may be reqistered onlv in Part T of 

the register." 

Amendment of section 22 of Act 195 of 1993 

32. Section 22 of the Designs Act, 1993 is hereby amended by the insertion after 

subsection (1) of the following subsection: 

"(1A) The duration of the registration of - 

a traditional desian reqistered in terms of section 14(2A)(a) shall 

be ten vears from the date of commencement of the Intellectual 

Propertv Laws Amendment Act, 2006; 

a traditional desiqn reqistered in terms of section 14(2A)(b) shall 

be fifteen vears from the date of reqistration or from the release 

date, whichever date is earlier, 

subiect to the payment of the prescribed renewal fee." 
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Amendment of section 31 of Act 195 of 1993 

33. Section 31 of the Designs Act, 1993 is hereby amended by the insertion after 

subsection (2) of the following subsection: 

"0 In the case of a traditional design, an application for the 

revocation of a traditional desiqn shall also be served on the 

Council in the prescribed manner." 

Amendment of section 35 of Act 195 of 1993 

34. Section 35 of the Designs Act, 1993 is hereby amended by the addition of the 

following subsections: 

' I D  Notwithstandinq subsections (9) and (lo), the reqistered proprietor of a 

traditional desiqn shall not be entitled to interfere with or restrain a 

person - 

who commenced making, importinq, using or disposing of anv 

articles included in the class in which the traditional desiqn is 

reqistered and embodying: 

(i) the reaistered traditional design; or 

(ii) a design not substantiallv different from the reqistered 

traditional desiqn, 

within the period of 10 years contemplated in section 14(2A)(a), 

provided that if any commercial benefit is derived from any such act 

after the date of registration of the traditional design, a royalty shall 

be paid by such person to the trust as provided for in subsection 

& 
who is a member of the indigenous community from which the 

traditional desian oriqinated bv doinq any of the acts contemplated 

in paraqraph (a); provided that if any commercial benefit is derived 

from any such acts after the date of reqistration of the traditional 
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desiqn, a royalty shall be paid by such person to the trust as 

provided for in subsection (1 4). 

(14) The amount of royalty contemplated in subsection (13) shall be 

determined: 

& by aqreement between the person who is the user of the traditional 

desian and the fund; or 

bv one or more collectinq societies representinq either or both of 

these parties; or 

(c) in the absence of aqreement, by: 

(i) the Court; or 

(ii) arbitration in terms of the Arbitration Act, 1965 (Act No. 42 

of 1 9651 ." 

Insertion of sections 38A, 388 and 38C in Act 195 of 1993 

35. The following sections are hereby inserted in the Designs Act, 1993 after 

section 38: 

"National Council 

38A.(1) The National Council for Traditional Intellectual Propertv 

contemplated in section 40A of the Copyright Act, 1978 (Act No. 

98 of 1978) shall constitute and function as the Council for 

traditional desiqns under this Act. 

12) The Council shall consider applications referred to it by the 

Reqistrar in terms of section 15(1A), and shall advise the Reqistrar 

within three months of receipt of the referral whether or not, in its 

opinion, the desiqn is re~istrable. 

& If the Council is notified of an application for the revocation of a 

traditional desiqn, as contemplated in sections 2(1) and 31 (2A), it 

shall notify the Reqistrar within the prescribed period whether it 

intends to contest the revocation. 
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National database 

386.(1) The national database of traditional intellectual property 

contemplated in section 40B of the Copvriaht Act, 1978 (Act No. 

98 of 1978) shall constitute and function as the database of 

traditional desiqns under this Act. 

121 Traditional desiqns contained in applications referred to the 

Council bv the Reaistrar in terms of section 15(1A)(a) and 

registered traditional desiqns notified to the Council in terms of 

section 15(1A)(c), shall be recorded in the database. 

&Any: 

(a) indigenous community; or 

(b) person or bodv actinq on behalf of an indiqenous 

community, 

mav submit to the Council a request toqether with the appropriate 

information for a traditional desiqn to be recorded in the database. 

& Section 8 shall applv, with necessarv changes, in relation to the 

database for traditional desiqns 

National trust fund 

38C.(lL The National trust fund for traditional intellectual propertv 

contemplated in section 40C of the Copyriaht Act, 1978 (Act No. 

98 of 1978) shall constitute and function as a fund for traditional 

desiqns under this Act. 

EJ All monies payable in respect of the use of traditional designs as 

contemplated in section 35(13) and (14) shall be paid into the 

fund contemplated in subsection (3)(a), and shall be applied for 

the benefit of indiqenous communities in the prescribed manner." 

Amendment of section 54 of Act 195 of 1993 

36. Section 54 of the Designs Act, 1993 is hereby amended: 
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(a) by the substitution for paragraph (a) of the following paragraph: 

"(a) with the concurrence of the Minister of [State Expenditure] 

Finance, prescribing the matters in respect of which fees shall 

be payable, and the tariff of such fees;" 

(b) by the insertion after paragraph (a) of the following paragraph: 

"0 with the concurrence of the Minister of Finance, providing for the 

establishment, composition, fundinq and functions of collectinq 

societies contemplated in section 35(14), and anv other matter 

that it mav be necessarv or expedient to requlate for the proper 

functioninq of such societies;" 

Short title and commencement 

37. This Act is called the Intellectual Property Laws Amendment Act, 2007 and 

comes into operation on the date fixed by the President by proclamation in the 

Gazette. 




