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BILL
’10 provide for the establishment of a company that will provide information
technology, information systems and related services to, or on behalf of,
participating departments and in regard to these services, act as an agent of the
South African Government; and to provide for matters connected therewith.

BE IT 13 NAC’TED by the Parliament of the Republic of South Africti,  as
toilows:-”
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CHAPTER 1

STATE INFORMATION TECHNOLOGY AGENCY (PTY) LIMITED:
ESTABLISHMENT, INCORPORATION AND RELATED MATTERS Z()

Definitions

1. in this Act, unless the context otherwise indicates—
(i) “Agency” means State lnform~ition  Technology Agency (pry)  Lkl

contemplated in section 2( I ); (i)
(ii) “Board” means the Board of Directors ut’ the Agency contemplated in 25

section 8; (xi)
(iii) “Companies Act” means the Companies Act, 1973 (Act N{). 61 ot”

1973); (viii)
(iv) “department” metins a national clep:irtment.  provirrci:ii :idll]iilistt-:ltiol~

or organisational cnmponent  listed in Schedules I ancl 2 t)t’ [be Public 30
Service Act, 1994 (Procl:imiition N(). 103 of 1994). iiiKl ti)r the pilrp(~w
of this Act, the  ent i ty  known as Infoplan will be regwded  ;is a
depmlment:  (iv)

(v) “incorporation date” m e a n s  the d:ite on which [be Agency ii
ii]c(mp(mtted  as a company in acc(mlimce with sccti(m 3: ( vii ) 35

(vi) “information systems” means tipplic:ititms :md systelll\ to \ilpp(Il[  [he
business whilst utilising int’(mnation (echm)logy LIS aII eilahlcr CII [(1,11:( v )

(vii) “information technology” meails all aspec[s O( techn(~l~ jgy u hIL.11 :IIW
iised tt) manage tind supp(wt  the etlicient g:l[hering,  pr~)cc~sii~g.  M(mng
and disscnlinatitm  of” inf(wnliiti~)n  :is a strategic  rw)tir cc, ( \ I ) -lo

,..
(Vltl) “Mantiging Director” nwm [he Manitging Di[echw  01 [he AgenLy

c(mlenlpl:lkd  in secti(m 13: (ii)
(ix) “hliniskr” Ine:ms the Minister for the l’uhl Ic Sc[-vice ;Ind Adnlini\[r:l-

tit)n or :iny Minister  appointed by the f’i-esiden[ :Iml :l~signcd IIW poll cr
in lerms 01” sec[i{ms  9 I (2) ;md 92( I ) t)t the C(mstilutitm. I 996. It) tw Ihc 45
sbiwebolcler (m khalt’  ot” the St:ite; (ix)

(x) “participating department” imuns :iny departnwnt  nulhii~g  usc 01”
services provided  by the Agency; (iii) :Ind

(xi) “President” means the President 01 the Republic of Stmlh At’ric:i.  ( x )
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Establishment of Agency

2. ( I ) A juui[ic  person to he known as State Inl(wnmtitm  Technolt)gy Agency (l’(y)
Lld is es[:lbliihed,

(2) Tlw Agency will be inc(mp(nniled as ii private company in accordance  with wc-
lit)n .3. 5

incorporation of Agency

3. ( 1 ) The Minlstcr must etfecl the incorporation of the Agency :is tl priv;ite  c{)nlpany
in terms ofthe  C(mlpanies Act.

(2) Despite the provisi(ms of the Comptinies Act or any other I:iw, the St;iw wrli he [be
sole shareholder  ot’the cx)mp:iny. 10

(3) Despite the provisi(ms of the Comp:inies Act—
(i~) the Min i s t e r ,  tm beh:ilt’ of the S[tite. must  s ign the memi~r:lrdun]  (It’

~sso~llltion,” tlr[i~l~~ 1)1”  ;iss(~~i~iti(m  ~nd dll other do~~][]]~n[~  nC’L’L’\\.ir\  11)

connecti(m with the ftmn:i[[(m :tml inciqxmlti(m  t)f’[lw cot]]p:irl}.  .iiltl
(b) the Registrar  of Cornpaniesmust- IS

( i )  r-egistcr  the  mcrn(w:irld~lm  t)t’ tiss[)cr:i[[(m iind ilr-llclc~ 01 ds.(,cr.lrlt)rl  J.
signed hy the Minister-;

(11)  in~orpor~l[e”  the ~olnp~my ~i\ ii [Irrv:ite ~omp;~n~ \ln&’I’  (he n;liik’  “s[drL’

lrll[)l-rll;ltit)  rl’recl}rlolt)gy  /\gcllcy (1’tyl I.ld”. ilrld
(Irl) iS\llclt) llluc()rll[};irly :lcer-litic;ltc  l\ Jc{lrllr]lcl]cchl ]slr]c\\wr tl~~*ll~Lr Ilt)lll 20

(IIc d;itc 01 the c~lrl]p:iny’>  illctwpor:ttl[]n
(4) The Agenuy will  illi[i:tllyc(]tllllrisetlf

((I)  tlle(’enll-;ll C(]t]lllllter  Scr\icesollllc D~’p:il-llllcrJ[  [)1 Sltitc l;\lk’tdltlll~’.
(b) lnl~)pl:in; ;ind
([) :inyotl]er~iel];lrtr]letlt apprt)vedby[ht  Minister-. 25

(5) The scope  :md nature of p:trticiptitiim in the Agency by ckqmrtlnents  ;md (wgilns  (JI
Stiite will be determined from time to time by C~ibinet on the rec(~nlrl]cnd;ttior]  t)t[hc
Minister,

(6) Other departments ml org~iris of st:ite nmy. :i[ their request tind with the :ipprov~il
ot’ the Minister. join [he A.gency  later. 30

(7) The Agency must, tit incorporation,  be exempt from the provisions ot’ sections  63
and i 72 of the Companies Act.

Application of Companies Act to Agency

4. ( 1 ) The provisions of the Companies Act will apply to the Agency, except where
otherwise stuted  in this Act. 35

(2) The Companies Act will not apply to the Agency whert the Minister of Trwie iiml
Industry has issued a decltimtion under secti(m 5 of this Act.

Certain provisions of Companies Act not applicable to Agency

5. ( 1 ) The Minister, im the recotlltl]elld~ltioll” of the Agency. rn:iy, from time to tinw.
request [he Minister of Trade and industry to declare any particular provisi(]n  t)t’ the 40
Companies Act not applicable to the Agency.

(2) (a) The request must be fully motivated. and the necessary particulars :ibout the
request and the motivation be miide known  by the Registrar of Compunies  by notice in
the G~iwttt,.

(h) In that notice the Registr~ir  must- 45
(i) invite interested persons who may have :iny objections to such u decl:ir:ition to

submit their objections and representations ti) a persoil named in the notice: or
(ii) it’ sent by post, not later than 21 ckiys at’ter the date of the notice, pl:ice that

person in possession of their objections and representations.
(3) The Minister ot” Tr:ide tind Industry m:iy, by notice in the GK,etIe,  after having 50

c(msidered the objections and representati(ms  received, it’ s:itistied on retisonahle
grounds that the mm-:ipplication of that provision tn the Agency will—

(t[) cimtrihtite tt) (he efficiency of the Agency m will reduce its [)per:i(ing  costs:
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objective of Agency

6. The objective of the Agency is to provide inforn~u[i(m  technology, int’(muation
syste[])s  ~ind t-~l:ltd services tt). or t)n behtilf of. participating depar[men[s  ard t)rg:ins  Of I ()
st:i[e :ind in rcg:lrd [() these services, :ic[ as an agent of the S(m[h  African Ciovernment.

Powers and functions of Agency

7. ( 1 ) To iichieve its objective. the Agency may—
(u) provide data processing services;
(b) provide information technology and inf(mnation  systems training; 15
(c) provide application software development and maintenance services;
(d) promote the etiective utilisation of information technology [o enhance the

etfrciency at all levels of the Public Service;
(e) act as procurement agency in respect of infcmmition  technology requirements

in accorthrnce with State procurement policy; Z()
(/) prov]de techmcal,  functiomd and business  tidvice find supp<wt  r e g a r d i n g

information technology; and
(s) provide information technok)gy and information systems mtinagement

services.
(2) The Minister may amend [he tirncti(ms  of’ the Agency in terms of section 23. 25

CHAPTER 2

GOVERNANCE OF AGENCY

Board of Directors

8. ( 1 ) The Agency will be governed  and controlled. in accfmltmce with [his Act. by :1
Board of Directors appointed by the Minister after consultation with Cabinet, 30

(2) The Boar-d of Directors will represent the Agency.

Roles and responsibilities of Directors

9. A Director of the Agency must curry out his m her duties in accordance with the
provisicms  of this Act and the Conlp~inies Act.

Composition of Board Ji

10. ( 1 ) The Boar-d  must consist of’ not more [him ten nvernbers  appt)ln[cd  hy (I)c
Minister, consisting of—

(~[) :i mm-executive Chairperwm;
(h) not more than three executive  Directors,  one of whom  must be dcsIgnLIIcd  J.

[he M:maging  Director-; W
(() additiollill  mm-executive nlenlbeIs. c~nlsis[ing LII’–

(  i  )  ~me metnhcr  rqlrcsenli[]:  [be [)qwnlcnr of” t’tlb[lL’ S~l\ ILC .Itd
Adminisrru[i(m:

(ii ) one member representing [be Ikpartnwnt  of S[;ite Expend l[urc.
(iii) ,)ne member as N Iegd expert; isnd 45
(iv) other members on the grounds of their exper[ise.

(2) A nltllority  of the :ippointed Directors  forms ii qu(mrm.



1 ()

(3) The Chairperson has a casting vote in addition to a deliberative vote. tind on an
equality of vo[es he or she must exercise the casting vote.

Terms of office of members of Board

11, ( I ) A non-executive  member of the 130ard—
(a) holds of ice for a period of three years which can be extended, unless a sh(m[er 5

period is stipulated in the Ie[ter of’ appointment of the member;
(b) serves as member on the terms and conditions determined by the Minister and

specified in the letter of’ appointment  of the member; and
([) may resign by giving one month’s written notice to the Minister.

(2) An executive member of’ the Boiird may resign by giving notice as stipulated in his 10
or her employment contract.

Service conditions and remuneration

12. A member of the Board.  except the executive directors and tiny appointed member
who holds a post or otlice in a department, or any instituti(m. ~)rganisatitm or btxly
esttiblished by or under any other law and funded wholly or partly by the State. will be 15
remunerated, on a daily basis at J rate determined by the Minister. from time [{) time,
with the concurrence of’ the Minister of Fintince.

CHAPTER 3

MANAGING DIRECTOR

Appointment and functions of Managing Director Z()

13, ( 1 ) The organisation of tbe Agency and its day to day business and operations will
be under the charge and general management and control of the Managing Director,
subject to the general or special directions and instructions that the Boat-d may. from
time to time, issue to the Managing Director.

(2) The Managing Director is the accountant, chief administrtitive  and executive 25
otlicer of the Agency.

CHAPTER 4

STAFFING OF AGENCY

Staff of Agency

14. ( 1 ) The Managing Director may appoint staff to perform work for the Agency, 30
subject to any general or special direction of the Board,

(2) The remuneration, allowances tinci service benefits of the stdf of the Agency must
be determined by the Board,

(3) The normal rules of non-disclosure of information in the Public Service will apply
to personnel of the Agency. 35

Staff of participating departments

15. ( 1 ) All employees involved in the information technology function of the
participating departments contemplated in section 3(4) and (6) will be made an
employment offer by the Agency,

(2) The otfer will be subject to the following principles: 40
(a) the total remuneration package, including the comparable monetary value of

the service benefits due to them, offered by the Agency, may not be less [ban
those payable or due to them by the previous employer immediately prior to
their transfer to the Agency, but the remuneration package must be reviewed
within six months after the offer was made to employees contemplated in 45
section 3(4);
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((’)

((/)

.

((’)

12

all vested rights accrued to the employee must be acknowledged and
translerwd from the pl-evious employer and associated t’unds  to the Agency:
[ransl’er {1(  enlployces  who arc members 01 a pensi(m t’und  registered in tern~i
01” the l’en~itms Fund Ac[. 1956 ( Ac( N(), 24 ,)t’ 1956). must  be d(me in terms
of section 14 of [he said Act: 5
prior to the transfer (~t’ the personnel. an agreemen[  must have been reached
among the current employers. the Agency and the Minister. and wi[h tlw
c(mcurrcnce  of the Minister of Finance. where applicable. as to whctbcr
(i) cert:iin  benefits such as accrued leave and sick leave +(mld  he u ht~ll> {jr

partially carried over [(~ the Agency: (w 10
(ii ) the mfmetary  value of such benefits should he payable wholly or par[i:lll!

to an employee prim to tr,insfer.
and the agreement must turtberm{me stipula[e which portion oftbe  c(wts of the
transferred bene(ils are carried by the previ(m:, employ et- anct which ptII-[It)n  by

the Agency: 15
the agreement must also dc;il wittl––
(i) any shortfall that may exist in any fund which may preclude [he actual

actuarial value of the accrued benefit being transferred or paid to the
employee:

(ii) how the t’unding of such a shortfall will be addressed: and Z()

(iii) the handling of any contractual obligation between the employer and the
employee;

(/) the otier will only be made to employees who :ire in the service of the
respective employers at the time of the conclusion of the agreement:

(,s) personnel in the service of the State and to wh(ml an offer  is made and who 25
accept that otier. will not be entitled to voluntary severance package;

(h) an officer  who is a member of the Government  Employees”  I’ensi(m  Fund and
who is employed  by the Agency mtly-
(i) choose to become a dormant  member of such Fund. and from the date of

exercising such a choice, such an otlicer must, despite the provisi(ms of 30
any other law. be regarded to be a dormant member of the Fund; or

(ii) choose to remain a member of the Fund: or
(iii) request to bec(mle ii member of any other approved pension fund;  and

(i) in the case where such an otlicer becomes a member of a fund in accordance
with a request in terms of subparagraph (iii} of paragraph (h). the Fund of 35
which the otlicer was a member must transfer to the Fund of which the ofticer
becomes a member, an amount equal to the funding level of the tirst-
mentioned Fund multiplied by the actuaritil liability ot’ the fund in respect of
that otficer (m the date of the commencement (If the employment of that ofticer
by the Agency. increased by the amount of interest thereon calculated at the 40
bank rate from the date of the said commencement up to the date of transfer of
the mount.

(3) (a) Tbe Minister or any other Minister may, at the request of the Agency, second
an otlicer to the Agency in accordance with section 1 5(3) of the Public Service Act,
I 994. 45

(b) For as long as that otlicer is seconded to the Agerlcy. the Agency must reimburse
tbe relevant department for the remuneration and :il]owances ptiid by the department to
that officer, and for’ any other moneys spent by the department on the otlicer’s  other
service benefits and any other costs to the department arising from the secondmenr  of
that oflcer  to the Agency. 50

CHAPTER 5

FINANCIAL MATTERS

Funding of Agency

16. ( I ) The Agency is funded t’rorn  monies received t’or services  rendered that are
stip(llated in the service level agreements entered into with participating ciepartmcnts 55
and organs ot” state,
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(2) The rates used for determining the cost of service will be reasonably marker
related and periodically appr(~vecl  by the Department of State Expenditure.

(3) The Agency will focus on generating maximum efficiency and cost-effectiveness
for the State and the Board wil I recommend to the Minister on the basis of a strategic
plan what excess funds will be retained by the Agency and for which purpose.

(4) Funding and capital to start operating the Agency must be obtained from funds
isgreed to between the Minister and the Minister of Finance, after consultation with the
p~irticipating  departments.

(5) Payment for services provided by the Agency m a department or an organ of state
will be made according to the stipulations of the business agreement between the parties.

(6) (~~ ) Any special funding required or other special financial arrangement may be
negotiated by the Agency with the Minister, the Minister of Fin:ince and any other
interested party.

(h) The subsequent agreement will include all conditions to be met relating to such an
arrangement.

(7) The Department of Public Service and Administration will be responsible for all
transfer payments to the Agency approved by the Department of State Expenditure.

(8) The books and records of accounts and financial statements of the Agency will be
audited annually by the Auditor-General.

Shareholding

17. The rights attached to the shares of which the State is the holder will be exercised
by the Minister on behalf of the State.

Nature of financial interest of State

18. ( I ) The State will be issued with fully paid-up shares in the Agency as specified
in an agreement entered into between the Agency and lMinister, with the concurrence of
the Minister of Finance, in exchange for the assets and liabilities invested in the Agency
valued (m il method acceptable to [he Stilte, but if the State is issued with shiires which
:ire less than the nett value of the assets and liabilities invested in the Agency. the Agency
will he indebted to the State ftx the difference between the nett Viilue  01 the assets  so
invested and the value of the shares so issued.

(2) (c1) The debt contemplated in subsection ( I ) will be regarded as ii loan by ttw State
to the Agency, the ttrrms aml c{mditions  (J! such a l(~iln must be  set (wt in the agreement.

(b) The agreement must miilie provision that the agency may issue the State with
debentures for the whole or part of the amount of the loan.

(3) For the purpose of this section, any reference to the nett value of the assets and
liabilities invested in the Agency must be understood to mean the vidue of all the
tnovi~ble,  imrm~vable ilnd other property or assets transfemed to the Agency. minus the
liabilities,

Transfer of assets

19. ( 1 ) The Minister may transfer the assets to the Agency where an activity of the
Agency Wiis performed by a participating department and an asset was held or used by
any of the piirties  referred to in section 3(4) and (6) in connection with the performance
of that activity.

(2) The transfer of such assets to the Agency must t:.ke place by mutual agreement in
consultation with the Minister of Finance. and in the Ciise of a transfer from Denel ( Pty)
Ltd the provisions of the Companies Act will apply.

(.3) Despite subsections ( 1 ) iind (2), the State may transfer assets to the Agency in
{mier to further the objective. powers and functions o: the Agency.

(4) The Agency may sell tixed assets only with the approvid of the Boilrd in
consultati~m  with the Minister.
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CHAPTER 6

SERVICE DELIVERY

Business Agreement

20. (1) A business agreemen[  [(J re.gulale [he relati(mship between individual
participating departments or organs of state and the A<ency must be c(mcluded. 5

(2) The business agreement must be supported by selvice level agreements negotiated
hctwten  individual participating departments or (~rgans  01’ state and the Agency.

(.3) Contracts. rights and obliguti(ms existing at the time {~ ftrunsfer  oi’ assets  fr~)nl
participating departments or organs of state must be ceded to [he Agency.

CHAPTER 7 10

(; ENERALAND  MISCELI.ANEOU5 PROV1S1ONS

Intellectual property

21. ( I ) [)espite  any provision in any other law, [ill intellectual property rights. in any
prtxluct, service. item, method or any other thing ~)1 any nature vested in any
p:wticipating department (}r organ of state relating to information technology or 15
int’(mnati(m systems will vest in the Agency.

(2) The Btmrd of Directors  is empowered  to direct Iiow such product. service, item,
nwth~d t)r any other thing t)t’ any nature is to be utilised by the Agency in the
achievement of its objective.

Dissolution of Agency 20

22. The Agency will be diss(]lved  according to the terms and conditions determined
by the Minister in consultati(m  with the Cabinet.

Regulations

23. The Minister may make regulations regarding-
(a) the functions to be perf(mned  by the Agency; 25
(b) the appointment of Directors to the Board:
(c) the security requirements of the difierent  departments and organs of state;
((l) the security clearance 0( Statt  and
(e) any other matter which the Minister may consider necessary to prescribe in

order to achieve the objects of this Act. 30

Accountability

24. ( I ) The Agency is accountable to the Minister.
(~) The Agency  must c(~rnpile  an annual report and submit it to the Minister. who nlust

table that report in Parliament.

State bound by this Act

2S. “~his Act binds the Slate.

Short title and commencement

35

26. ( 1 ) This Act is called the State Inftmnati(m Tectmology Agency Act. 1998. and
c(lnws  into (]perati(m (m a date Iixed by the f)residrnt hy proclarnati~m in the G(i:cttc

(?) Ditl’erent dates may be fixed in respect (~t ciitferent pr(wisions of this Act. 40
( J } ,4 reference  in this Act [~) its conlnlencenlent must  be construed  as a rcterence to

the iipplicable dates so iixtxl.
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MEMORANDUM ON THE OBJECTS OF THE STATE .
INFORMATION TECHNOLOGY AGENCY BILL, 1998

1. After exhaustive investigatiim  and consultation into the problems surrounding the
inf(wma(ion  technology  function in the Public Service, it was decided to create, in terms
of’ the Companies Act, a fully State-owned Information Technology Agency outside the
Public Service. The establishment of SITA is prompted by the fact that the information
technology function within the Public Service has not been able to adequately address
the demands of economic, efficient and effective administration. Government has been
unable to recruit and retain appropriately skilled personnel, which has resulted in an
irmbi  lit y to manage information technology procurement and the effective utilisation of
expensive information technology resources. Two basic business principles are pursued
with the establishment of SITA, namely, the opportunities to increase efficiency by
pooling resources ~nd the opportunities to reduce costs and improve service delivery to
the public.

2. Such an Agency must be regulated by national legislation. Consequently, ways are
being proposed  in this Bill to—

((1) incorpor:tte the Agency, including shareholding  by the State;
(b) deal with the structure and appointment of a board  of Directors;
(() arrange the appointment of a Managing Director;
(d) provide for the statling of the Agency and financial matters;
(e) regulate service delivery; and
(j_) deal with general issues, like accountability to Parliament.

CONSULTATION

3. The following interested parties were consulted:
All nati(mal  departments and (~rgtinisati[mal  c(mlponents.

— All provincial  :id[ninistriitiol~s.
— Public service trade unions.
— Otlice of’ the Auditor-General.

PARLIAMENTARY PROCED~JRE

4, In the IJpini(m of the St;ltc Law Acl\iwr. the Bill nlust be dealt wi[h in acc(wdance
with (he pr(wcdure  prcwribed by secti(m 75 of’ [hc C(mstitution t~f the Rcpuhlic of S(wth
At’ric;i.  i 906 ( AL[ N(J. 108 of 1996).


