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GENERALEXPLANATORY NOTE:

[ | Words in bold type in square brackets indicate omissions from
existing enactments.
Words underlined with asolid line indicate insertions in
existing enuctinents.

BILL

To restate and amend certain laws relating to maintenance.
PREAMBLE

WHEREAS the Constitution of the Republic of South Africa, 1996, as the supreme law
of the Republic, was adopted so as to establish a society based on democratic values,
social and economic justice, equality and fundamental human rights and to improve the
quality of life of all citizens and to free the potential of all persons by every means
possible, including, amongst others, by the establishment of afair and equitable
maintenance system:

AND WHEREAS the Republic of South Africa is committed to give high priority to the
rights of children, to their survival and to their protection and development as evidenced
by its signing of the World Declaration on the Survival. Protection und Development of
Children, agreed to at New York on 30 September 1990, and its accession on 16 Junc
1995 to the Convention on the Rights of the Child, signed at New Y orh on 20 November
1989;

AND WHEREAS Article 27 of the said Convention specifically requires States Parties
to recognise the right of every child to a standard of living which is adequate for the
child's physical, mental, spiritual, metal uandsocial development und to take all
appropriate measures in order to secure the recovery of maintenancefor the childfrom
the parents or other persons having financial responsibility for the child:

AND WHEREAS the recovery of maintenance in South Africa possibly falls short of
the Republic’'s international obligations in terms of the said Convention;

AND WHEREAS the South African Law Commission is investigating, in addition to
the recovery of maintenance for children, the reform of the entire South African
maintenance system:

AND WHEREAS it is considered necessary that, pending the implementation of the
said Law Commission’s recommendations, certain amendments be eftected in the
interim to the existing laws relating to maintenance and that, as ii first step in the reform
of the entire South African maintenance system, certain of those laws be restated with a
view to emphasising the importance of a sensitive and fair approach to the determination
and recovery of maintenance:
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E IT THEREFORE ENACTED by the Parliament of the Republic of South Africa,

as follows:—
ARRANGEMENT OF SECTIONS
Sections
CHAPTER 1 5
Interpretation and Application of Act 1-2
CHAPTER 2
Maintenance Courts and Court Officers 35
CHAPTER 3
Maintenance Enquiries 6-14 10
CHAPTER 4
Maintenance and Other Orders 15-25
CHAPTERS
Civil Execution 26-30
CHAPTER 6 15
Offences and Pendlties 31-39
CHAPTER 7
Orders relating to Prosecutions 40-41
CHAPTER 8
General and Supplementary Provisions 42-47 20
CHAPTER 1

INTERPRETATION AND APPLICATION OF ACT
Definitions

1. (1) Inthis Act, unless the context indicates otherwise—
(i) *“court in the Republic” includes a High Court; (iv) 25

(i) “emoluments’ includes any salary, wages, allowances or any other form of
remuneration, whether expressed in money or not; (i)

(iii) “financial ingtitution” means any institution which carries on business as a
bank or mutual bank; (ii)

(iv) “maintenance court” means a maintenance court as contemplated in section 30
3: (viii)

(v) “maintenance investigator” means any person who is appointed as a
maintenance investigator of a maintenance court under section 5(1); (ix)

(vi) “maintenance officer” means any person who is deemed to have been
appointed as a maintenance officer in terms of section 4(1 )(a) or who is 35
appointed under section 4(2), as the case may be; (vi)

(vii) “maintenance order” means any order for the payment, including the
periodical payment, of sums of money towards the maintenance of any person
issued by any court in the Republic, and includes, except for the purposes of
section 31, any sentence suspended on condition that the convicted person 40
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make paymerts of sums of money towards the maintenance of any other
person: (vii)
(viii) “Minister” means the Minister of Justice; (V)
(ix) prescribed’ means prescribed by regulation made in terms ot section 44 (xi)
(x) “regulation” mieans a regulation made in terms of section 44; (X) 5
(xi) “this Act” includesa regulation, (iii)

Application of Act

2. (1 The provisions of this Act shallapply in respect of the legal duty of any person
tomaintain any other person. irrespective of the nature of the relationship between those
persons giving rise to that duly, 1()

{23 This Act shallnot be interpreted so as to derogate from the law relating to the
liability Of personsto maintain other persons.

CHAPTER 2
MAINTENANCE COURTS AND COURT OFFICERS
Maintenance courts 15

3. Every magistrate’ s court shall within its area of jurisdiction be a maintenance court
for the purposes of this Act.

Maintenance officers

4. (1) (a) Any public prosccutor to whom a Director of Public Prosecutions has
delegated the general power to institute and conduct prosecutions in criminal 20
proceedings in a particular magistrate’s court shall be deemied to have been appointed as
a maintenance ofticer of the corresponding maintenance court.

(b) The National Director of Public Prosecutions shall, in consultation with the
Minister, issue policy directions with a view to—

(i) establishing uniform norms and standards to be observed by public 25
prosecutors in the performance of their functions as maintenance officers
under this Act; and

(i) building amore dedicated and experienced pool ot trained and specialised
maintenance officers.

(¢) The Minister shallcausea copy of any policy directions issued in terms of paragraph 30
(b)to be tabled in Parliament as soonas possible afier the issue thereof.

(2) subject tothe laws governing the public service, the Minister, or any officer of the
Department of Justice authorised thereto in writing by the Minister. may appoint one or
more Persons as maintenance ofticers of a maintenance court—

(e)to appear in the maintenance court in proceedings under this Act; and 35

(b) to exercise or perform any power, duty or function conferred upon or assigned
to maintenance officers by or under this Act.

Maintenance investigator-s

5. (1) The Minister. or any ofticer of the Department of Justice authorised thereto in
writing by the Minister, may appoint in the prescribed manner and onthe prescribed 40
conditions one or more PErsons as maintenance investigators of a maintenance court to
exercise or perform anypower, duty or function conferred upon or assigned to
maintenance investigators by or under this Act.

(2) The Minister shall take all reasonable steps within the available resources of the
Department of Justice 1o achieve the progressive realisation of the appointment of at45
least one maintenance investigator for cach maintenance court.



CHAPTER 3
MAINTENANCE ENQUIRIES
Complaints and Investigations
Complaints relating to maintenance

6. (1) Whenever a complaint to the efféct—
(a) that any person legally liable to maintain any other person fails to maintain the
latter person; or
(h) that good cause exists for the substitution or discharge of a maintenance order.
has been made and islodged with a maintenance officer in the prescribed manner. the
maintenance ofticer shallinvestigate that complaint in the prescribed manner and as
provided in this Act.

(2) After investigating the complaint, the maintenance officer may institute an enquiry
in the maintenance court within the area of jurisdiction in which the person to be
maintained, or the person in whew care the personto be maintained is, resides with a
view to enquiring into the provision of maintenance for the person so to be maintained.

Investigation of complaints

7. (1) Inorder to investigate any complaint relating to maintenance, a maintenance
officer may -
(&) obtain statements under oath or atfirmation from persons who may be able to give
relevant information concerning the subject of such complaint;
(b) gather information concerning—

(i) the identification or whereabouts of irny person who is legally liable to
nuaintain the person mentioned in such complaint or who is allegedly so
liable;

(i) the financial position ot any person affected by such liability; or

(iii) any other matter which may be relevant concerning the subject of such
complaint;

{c) request a1 maintenance ofticer of any other maintenance court to obtain, within
the area of jurisdiction of the said maintenance ofticer, such information as
may be relevant concerning the subject of such complaint; or

{d) require a maintenance investigator of the maintenance court concerned to
perform such other functions as may be necessary or expedient 10 achieve the
objectsof thisAct,

(2) A maintenance investigator shun, subject to the directions and control of a
maintenance ofticer

(a)locate the whereabouts ot persons-

(i) required 1o appear before u magistrate under section 8(1):

(ii) who are to be subpoenaed or who have been subpoenaed to appear at a
maintenance enquiry:

(iii) who are to be subpoenaed or who have heen subpoenaed o appear at
criminal trialfor the failure to comply with a maintenance order: or
(iv) accused of the failure to comply with a maintenance order:

(h} serve or exccute the process of any maintenance court:

{¢) serve subpoenas or summonses in respectof crimina proceedings instituted
for the failure to comply with a maintenance order asif the maintenance
investigator had been duly appointed as a person who is authorised to serve
subpoenas or summonses in criminal proceedings:

(d)take statements under cuth or affirmation from persons who may be able to
give relevant information concerning the subjectof any complaint refating to
maintenance;

(e) gather information concerning-

10

15

25

30

35

40

45

50



10

(i} the identification or whereabouts of any person who is legally liable to
maintain the person mentioned in such complaint or who is allegedly so
liable;

(it} the financial position of any person affected by such liabitity: or

(i) any other matter which may be relevant concerning the subject of such 3
complaint; or
(fy gather such information as may be relevant concerning a request reterred to in
subsection (1) ¢).

Examination of personsby maintenance officer

8. (1) A magistrate may, priorto or during a maintenance enquiry and at the request | ()
of amaintenance officer, require the appearance before the magistrate or betore any
other magistrate, for examination by the maintenance officer. of any person whoislikely
to give relevant information concerning—

(«) the identification or the place of residence or cmploymentof any person w ho
islegally liable to maintain any other person or who is allegedly so liable; or 15
(h) the financia position of any person affected by such liability.

(2) {a) The provisions of sections 162, 163,164(1), 165.179 to 181, 187, 191and 204
of the Criminal Procedure Act, 1977 (Act No. 5 | of 1977), shall, with the necessary
changes. apply in respect of the examination of any person under this section.

(h) It' the person who is required to appear before a magistrate furnishes the 20
information in question to the satisfaction of the maintenance officer concerned in
advance of the duay on which he or sheis required so to appear, the maintenance officer
shall discharge him or her from the obligation so to appear.

(3) The examinition of any person under this section may be conducted in private at
a place designated by the magistrate. 25

The enquiry
M aintenance officer may cause witnesses to be subpoenaed

9. (1) (er) A maintenance officer who has ingtituted an enquiry in a maintenance court
may cause any person. including any person legally liable to maintain any other person,
to be subpoenaed- 30

(i) to appear betore the maintenance courtand give evidence: or

(i) to produce any book, document or statement.

(b) A book, document or statementreferred to in paragraph (e)(ii ) includes-

(i) any book, document or statement relating to the financial position ot any
person who is attected by the legal liability of a person to maintain any other 35
person; and

(i) inthe case where suchperson isin the service of an employer. a statement
which gives full particulars of his or her earnings and which is signed by the
employer.

(2) {a) Any person to be subpoenaed as 4 witness shall. subject o paragraph (). be 40
subpoenaed in the manner in which a person may be subpoenaed to appear before a
magistrate’s court in acriminal trial.

(b) The form of the subpoena shallbe as prescribed.

(¢) The provisionsof section | X 1ot the Criminal Procedure Act. 1977 (ActNo.S 1 of
1977), are, subject to section 11(2), not applicable to any person against whoma 45
maintenance order may be made under this Act,

Enquiry by maintenance court

10. (1) The maintenance court holding an enquiry may at any time during the enquiry
cause any Person to be subpoenaed as a Witness or examine any person who is present
at the enquiry, although he or she was not subpoenaed as a witness, and may recall and 50
re-examine any person already examined.
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(2) The maintenance court shall administer an oath to, or accept an affirmation from,
any witness appearing betore the maintenance court and record the evidence of that
Witness.

(3) Any party to proceedings under this Act shall have the right to be represented by
a legal representative.

(4) No person whose presence is not necessary shall be present at the enquiry, except
with the permission of the maintenance court.

(5) Save as is otherwise provided in this Act, the law of evidence, including the law
relating (o the competency, compellability. examination and cross-examination of
witnesses, as applicable in respect of civil proceedings in a magistrate’s court, shall
apply in respect of the enquiry.

Rights and privileges of witnesses

11. (1) Any person, other thana person against whom a maintenance order may be
macde under this Act, attending the enquiry as a witness shall be entitled to an allowance
asif he or she were attending criminal proceedings as a witness for the State.

(2) The maintenance court imay direct that any person against whom a maintenance
order may be made under this Act—

(u) shall be paid the prescribed allowances for subsistence and for travel to and
from the court; and

(b)shallbe paid such allowance as may be paidto a witness for the accused in
criminal proceedings.

(3) In connection with the giving of evidence or the production of any book,
document or statement at the enquiry, the law relating to privilege, as applicable to a
witness giving evidence or subpoenaed to produce a book, document or statement in
criminal proceedings in a magistrate’s court, shall apply.

Documentary evidence
Proof of statementsin writing by consent

12. (1) In the enquiry astatement in writing madein e prescribed manner by any
person, other than a person against whom a maintenance order may be made under [his
Act, shall, subject to subsection (2), be admissible as evidence to the same extentas oral
evidence to the same effect by the person concerned,

{2)(«) A copy 01’ the statement, together with a copy of every document referred to in
the statement asan exhibit, shallatleust 14 days betore the date on which the statement
isto be submitted as evidence, be served on the person against whom a maintenance
order may be made under this Act, and he or she may atleast seven days before the
commencement of the enquiry object to the statement being submitted as evidence
under this section,

(h) It the pcrson--

(i) objects in accordance with paragraph («)to the statementbeing submitted as
evidence, such statementshallnot, subject to subparagraph (i), be admissible
as evidenceunder twis section:or

{i1) does not object in uccordance with paragraph («) Or come to an arrangenient
with the maintenance officer before or during the enquiry that the statement
may be submitted as evidence, such statement may on its production at the
enquiry be admitted as evidence in the enquiry.

{¢) When the statement is served On the person, such statement shall be accompanied
by the prescribed notification in writing.

{3) Any person against whom a maintenance order may be made under this Act may
betore or during the enquiry come to an arrangement with the maintenance otticer that
anystatement referred to in subsection (1). notwithstanding the fact that it was not
served on him or her in terms of subsection (2), be submitted as evidence. whereupon
such statementmay on its production at the enquiry be admitted as evidence in the
enquiry.

{Hy Any document ret’ erred 10 as an exhibit and identified in a statement in writing
submitted s evidence under this section shall be treated as it it had been handed inas an
exhibit and identified in the maintenance court by the person who made the statement.
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Evidence and findings of fact recorded in respect of existing maintenance order

13. (1) Subjectio the provisions of subsection (2), the maintenance court holding an
enquiry may take into consideration any evidence in any proceedings in respect of an
existing maintenance order or accept as prima facie proof any finding of fact in any such
proceedings.

(2)For the purposes of subsection (1 )—

(a) [he record of any evidence or finding of factin any proceedings in respect of
the existing maintenance order; or
(h)any copy or transcription thereof or extract therefrom certified as a true copy.
transcription or extract by a person who purports to be the registrar or clerk of
the court or other officer having the custody of the records of the court in the
Republic where the order in question was issued.
shall on its production at the enquiry be admissible as evidence,

Proof of entriesin accounting records and documentation of’ banks

14. The provisions of section 236 of the Criminal Procedure Act, 1977 (Act No. 5| of
1977). shall, with the necessary changes, apply in respect of the enquiry.

CHAPTER 4
MAINTENANCE AND OTHER ORDERS
Duty of parentsto support their children

15. (1) Without derogating from the law relating to the liability of personsto support
children who are unable to support themselves, a maintenance order for the maintenance
of a child is directed atthe enforcement of the common law duty of the child’s parents
to support that child, as the duty in question exists at the time of the issue of the
maintenance order and isexpectedto continue.

(2) The duty extends to such support asachild reasonably requires for his or her
proper living and upbringing, and includes the provision of tood, clothing, accommo-
dation, medical care and education.

(3) (a) Without derogating from the law relating 1o the support of children, the
maintenance court shall, in determining the amount to be paid as maintenance in respect
of a child, take into consideration—

that the duty of supporting a childis anobligation which the parents have
incurred jointly;
(i) that the parents’ respective shares of such obligation are apportioned between
them according to their respective means; and
(iii) that the duty exists, irrespective of whether a child isborn in or out of wedlock
or isborn of a first or subsequent marriage.

(h) Any amount so determined shun he such amount as the maintenance court may
consider fair in all the circumstances of the case.

(4) As from the commencement of this Act, no provision of any taw to the effect that
any obligation incurred by a parent in respect of a child of a first marriage shalihave
priority over any obligation incurred hy that parent in respect of any other child shall be
of any force and effect.

Orders
Maintenance and ancillary orders

16. (1) After consideration of the evidence adduced at the enquiry, the maintenance

court may
(«}) in the case where no maintenance order is in force-

(1) make amaintenance order against any person proved to he legally liable

to maintain any other person for the payment during such period and at

such times andto such person, officer, organisation or ingtitution, or into
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such account at such tinancial institution, and in such manner, which
manner may include that an arrangement be made with any tinancial
institution forpayment by way of any stop-order or similar facility atthat
financialinstitution, as may be specified in the order, of sums ot moncy
so specified, towards the maintenance of such other person, which order
may include such order as the court may think fit relating to the payment
of medical expenses in respect of such other person. including an order
requiring such other person. if the said other person qualities therefor, to
be registered as a dependant of such person ata medical scheme of which
such personisa member;

(i) make anorder againstsuch person, it such other person is a child, for the
payment to the mother of the child, of such sum of money, together with
any interest thereon, as that mother is in the opinion of the maintenance
courtentitled to recover from such person inrespect of expeases incurred
by the mother in connection with the birth of the child and of expenditure
incurred by the mother in connectton with the maintenance of the child
from the date of the child’s birth to the date of the enquiry; or

(b) in the case where a maintenance order isin force—

(i) makea maintenance order contemplated in paragraph (aj(i) in substitu-
tion of such maintenance order; or

(ii) discharge such maintenance order; Or

{c) make no order.

(2)(a) Any court-

(i) that has at any time, whether before or after the commencement of this Act.

made a maintenance order under subsection (1)(a i) or (b)i):

(ii) that makessuch a mainten:nce order; or
(iii) that convicts any person ol an offence referred to in section 31(1),
shall, subject to paragraph (b)(i), make an order directing any person who is obliged
under any contract to pay any sums of money on a periodi cal basis to the person against
whom the maintenance order in question has been or is made, to make on behalf of the
latter person such periodical payments from moneys at present or in future owing or
accruing to the latter person as may be required to be made in accord ance with that
maintenance order it that court issatistied-—
{aa)in the case o f subparagraph (1), after hearing such evidence , either in writing
or orally, as that court may consider necessary;
(bb) in the case of subparagrap h (i1), after referring to the evidence adduced at the
enquiry or the application for an order by default, as the case may be; or
(ce)in the case o f subparagraph (iii), after referring to the evidence adduced at the
trial,
thatitisnot impracticable in the circumstances of the case.

(b) A court-

(i) contemplated in paragraph {«)(i)shall only make an order referred to in
paragraph {«) on application; and

(i) that convicts any person of an offence referred to in section 31 (1) shall make
such order whetheror not any penalty is imposed in respect Of that offence or

any order is made under section 40(1).

(:?) (a) Inorder to give effect to an order referred to insubsection (2), the maintenance
officer shall, within seven days after the day on which such order was made or whenever
it isafterwards required, in the prescribed manner cause anotice, together with a copy
of such order, to be served on any person who is obliged under any contract to pay any
sums of money on a periodical basis to the person against whom the maintenance order
hasbeenmade directing the former person to make the payments specified in the notice
atthe times and in the manner so specitied.

(b) Whenever the person on whom the notice has been served. is for any reason
di scharged from the obligation of paying any such sums of money, he or she shall.

within seven days after the day on which he or she is so discharged, give notice thereot

in the prescribed manner to the maintenance officer of the court where the maintenance
order in question was made.
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(¢) The person on whom the notice has been served shall give priority to the payments
specified in that notice over any order of court requiring payments to be made from any
other moneys due to the person against whom the maintenance order has been made.

(-h) It any person against whont a maintenance order has been made under subsection
(Iy(a)iy or (h)(i) changes his or her place of residence or employment during the

currency of the maintenance order, he or she shall. within seven days after the day of

such change, give notice thereof in writing to the maintenance officer of the court where
the maintenance order was made, and, if payment in terms of that order is to be made to
any person, officer, organisation or institution, then also to the person, officer,
organisation or institution to whom payment is to be made and shall state fully and
clearly where his or her new place of residence or employment is situated.

orders by consent

17. (1) Any order referred to in section 16(1 ) «) or (H) may be made aguinstany
person not present at the enquiry, it’ it is made in accordance with his or her consentin
writing handed in by the maintenance ofticer at the enquiry,

(2) A copy of anorder made against any person not present at the enquiry shallbe
delivered or tendered 1o him or her by any maintenance otficer. police ofticer. sheritt or
maintenance investigator, and the return of any such officer, sherift or investigator
showing that such copy wus delivered or tendered tothe particular person shallbe
deemed to be sufficient proot of the fact that he or she was aware of the terms t)l the order
in question.

orders by default

18. (1) It amaintenance court is satisfied on the grounds of sutficient proof or

otherwise—
(a) that any person against whom an order may be made under section 16¢1 ¥ «)or
(b)has knowledge of a subpoena issued under section 9; and
(h) that he or she has failed to appear before the maintenance court on the date and
at the time specified in such subpoena,
the maintenance court may, on the application of the maintenance otficer for an order by
default, call upon the person who has lodged the complaint to adduce such evidence.
either in writing or orally, in support of his or her complaint as the maintenance court
may consider necessary.

(2) After consideration of the evidence, the maintenance court ma -

(a) make any order by default which the maintenance court could have made
under section 1 6(1)(a)or (h):

{b) make such other order as the maintenance court may consider appropriate in
the circumstances of the case; or

(¢) make no order.

(3) A copy of an order made against any person not presentat the enquiry shallbe
delivered or tendered. assoonas may be practicable in the circumstances. to him or her
by any maintenance officer, police officer, sheriff or maintenance investigator, and the
return of any such officer, sheriff orinvestigator showing thatsuch copy was delivered
or tendered to the particu far person shall be deemed to be sufticient pr~x)t'01 the fact that
he or she was aware of the terms of the order in question.

(4)(«) The person against whoma maintenance court has made an order by default
may apply to the maintenance courtfor the variation or setting aside of the order.

(b) The application shall be made in the prescribed manner within 20 days atter the
day on which the person became aware of the order by default or within such further
period as the maintenance court may. on good cause shown, allow.

{¢) Any person who wishes to muke an application under paragraph («) shall give
notice of his or her intention to make the application to the person who lodged the
complaint, which notice shall be served atleast 14 days betore the dayon which the
application is to be heard.

{d) The maintenance court may callupon—
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(1) the person who has made the application 1o adduce such evidence, either in
writing or orally, in support of his or her application as the maintenance court
may consider necessary; or

(i) the person who has fodged the complaint 1o adduce such evidence, either in
writing or orally. in rebuttal of the application as the maintenance court may
consider necessary.

(5) Atter consideration of the evidence, the maintenance court may—

) make an order confirming the order by default referred to in subsection (2)(a);

{b) vary such order by detault, il it appears to the maintenance court that good
cause exists for such variation; or

(¢)  setaside such order by default, if 1t appears to the maintenance court that good
cause exists for such setting aside, and convert the proceedings into a
maintenance enyuiry.

(6) («) Any person in whose favour an order by detault has been made may consent
in writing to the variation or setting aside of the order.

(b) The consent in writing shall be handed in at the hearing of the application tor the
variation or setting aside of the order by default.

Variation or setting aside of certain orders

19. A maintenance court that hus made an order under section16( 1 )(aj( 1) or (3})(i)
may.atthe request of the maintenance ofticer-—

(«) vary such order by designating as the person, officer, organisation, institution
or account to whom, to which orinto which payment isto be made, any other
person, officer, organisation, ingtitution or account at a financialinstitution or
by determining any other manner in which payment isto be made; or

(H) it the maintenance court has made an order referred to in section 16(2), set
aside that order,

andthe maintenance officer shail, in the prescribed manner, inform the person required
to pay, the person in whew favour the maintenance order has been made or the person
on whom anotice referred to in section 16(3)(a)has been served, as the case may be, of
any variation or setting aside of the order in questi on.

orders asto costs of service

20. The maintenance court holding anenquiry may, having regard to the conductof
the persons involved in the enquiry so far as it may be relevant, make such order as the
maintenance court may consider just relating to the costs of the service of process,

orders relating to scientific tests regarding paternity

21. (1) 11 the maintenance ofticer is of” the opinion—

{a)that the paternity of any childis in dispute:

(b) that the mother of such child as well as the person who is allegedly the father
of such child are prepared to submit themselves as well as such child. it the
mother has parental authority over the said child, to the taking of’ blood
samples in order to carry out scientific tests regarding the paternity of that
child; and

(¢) that such mother or such person or both such mother and such person are
unable to pay the costsinvolved in the carrying out of such scientific tests,

the maintenance ofticer may atany time during the enquiry in question, but betore the
maintenance court makes any order under section | 6, request the maintenance court to
holdan enquiry reterred to in subsection (2).

(2) I the maintenance officer so requests, the maintenance court may in a summary
nanner enquire into—

(a)the means of the niother of the child as wellas the person who is allegedly the
father of the child; and

(b)the other circumstances which should in the opinion of the maintenance court
be taken into consideration.
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(3) Attheconclusionof theenquiry referredto in subsection (2). the maintenance
court may —
(a)ymake such provisional order as the maintenance court may think tit relating o
the payment of the costs involved in the carrying outof e scientific tests in
queston, M cluding a provisional order directing the State to pay the whole or 5
any part ol such costs: or
{H) mahe no order.
(+) W hen the maintenance court subseq uently makes any order under section 1 6, the
maintenance court may—-
{a) make an order confirming the prov isional order referred to in subsection 1 ()
(3)aior
(bh)setaside such provisional order or substitute therefor any order which the
maintenance court may consider’ justrelating to the payment of the costs
involved in the carrying out of the scientific tests in question.

Administrative provisions 15
Notice of substitution or discharge of maintenance orders

22. Whenever a maintenance court—
(«) makes an order under section 16(1)(h) in substitution of a maintenance order;
or

(b) discharges a maintenance order under section 16(1)(h), 20
the matntenance order shall cease to be of force and effect, and the maintenance officer
shall forthwith give notice 01" the decision to the registrar or clerk of the courtin the
Republic where the maintenance order was issued or where the sentence concerned was
tmposed, as the case may be, who shall deal with the relevant records or registersin the
prescribed manner.

19
i

Transfer of maintenance orders

23. (1) Subject to the directions prescribed in connection with the transfer of
maintenance orders, the mainten ance officer may, in writing, direct the ¢ lerk of the court
where a maintenance order was made (o transmit the maintenance order, together with
the prescribed records. to the clerk of the maintenance court within the area of 30
jurisdiction of which the person in whose tavour the maintenance order was made. or the
person in whose care that person is, resides.

(2)On receipt of the maintenance order, the clerk of the maintenance court shall
register such maintenance order in the prescribed manner.

(3) Any maintenance order registered in terms o f subsection (2) shall for the purposes 35
of this Act be deemed to be a maintenance order made under section 16 by the
maintenance court where the order has been so registered.

E ffect of orders, and appeals
Effect of ordersof’ maintenance court

24. (1) Saveas is otherwise provided in this Act. any order or direction made by a 40
maintenance court under this Actshall have the effect of an order or direction of the said
courtmade in a civil action.

(2) Any order made under -section 16(1)(«)(ii). 20 or 21(4) shall have the effectof a
civiljudgment ot the maintenance court concerned and shall he exec uted as provided in
Chapter 5. 45

Appeals against orders

25. (1) Any personaggrieved by any order made by a maintenance court under this
Actmay, within such period and in such manner as may be prescribed. appeal against
such order to the High Court having jurisdiction.

(2 Onappeal. the High Court or the Supreme Court o f Appeal, as the case may be, 50
may make such order in the matter as it may think tit.
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(3) Notwithstanding anything to the contrary contained in any law, an appeal under
this section shall notsuspend the payment of maintenance in accordance with the
maintenance order in question, unless the appeal is noted against a finding that the
appetlantis legaly liable to maintain the person in whose favour the order was made.

(4) For the purposes of subsection (1) “order” —

(a)does not include any order by consent referred to in section 17(1), any
provisional order referred to in section 21(3)(u)or any order by default
referred to in section 18(2)(a);

(b) includes any discharge of such order as well as any confirmation, setting
aside, substitution or variation of such provisional order or such order by
detault;

(¢) includes any refusal to make such order as well as any refusal—

(i) to make such provisional order;
(ii) to make such order by default; or
(ifi) to make any provisional maintenance order under section 16 by virtue of
the provisions of any other law.

CHAPTERS
CIVIL EXECUTION
Enfor cement of maintenance or other orders

26. (1) Whenever any person—
{u) against whom any maintenance order has been made under this Act has failed
to make any particular payment in accordance with that maintenance order; or
(b) against whom any order for the payment o f a specified sum of money has been
made under section lo, 20 or 21(4) has failed to make such a
payment,
such order shall be enforceable in respect ot any amount which that person has so failed
to pay, together with any interest thereon—
(i) by execution against property as contemplated in section 27;
(ii) by the attachment of emoluments as contemplated in section 28; or
(iii) by the attachment of any debt as contemplated in section 30.

(2) (a)lf any maintenance order made under this Act or any order made under section
161 )(a)(ii), 20 or ‘21 (4) hasremained unsatisfied for a period of ten days from the day
on which the relevant amount became payable or any such order was made, as the case
may be, the person in whose favour any such order was made may apply to the
maintenance court where any such order was made—

(i) for the authorisation of the issue of a warrant of execution referred to in
section 27(1);
(ii) for an order for the attachment o f emolument s referred to in section 28(1); or
(iii) for an order for the attachment of any debt referred to in section 30(1).
() The application shall be made in the prescribed manner and shall be accompanied
by—
(i) acopy of the maintenance or other order in question; and
(i) a statement under oath or affirmation setting forth theamount which the
person against whom such order was made has failed to pay.

(3) A maintenance court shali not authorise the issue of a warrant of execution or
make any order for the attachment of emoluments or any debt in order to satisfy a
maintenance order—

{a) if the payment of maintenance in accordance with that maintenance order has
been suspended by an appeal against the order under section 25; or
(b} if that maintenance court has made an order reterred to in section 16(2).

(4) Notwithstanding anything to the contrary contained in any law, any pension,
annuity, gratuity or compassionate allowance or other similar bene fitshallbe liable to be
attached or subjec ted to execution under any warrant of execution or any order issued or
made under this Chapter in order to satisfy a maintenance order.

Warrants of execution

27. (1) The maintenance court may, on the application ota person referred to in
section 26(2)(a ), authorise the issue of a warrant of execution against the movable
property of the person against whomthe maintenance or other orderin question was
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made and, if the movable property is insutficient to satisty such order, then against the
immovable property of the latter person to the amount necessary to cover the amount
which the latter person has failed to pay, together with any interest [hereon, as well as the
costs of the execution,

(2) () A warrant of execution authorised under this section shall be—

(i) preparedinthe prescribed manner by the person in whose favour the
maintenance or other order in question was made;

(i) issued in the prescribed manner by the clerk of the maintenan ce court; and
(iii) executed in the prescribed manner by the sheriff or maintenance investigator.

(h) The person in whose favour the maintenance or other order in question was made
shall be assisted by the maintenance investigator or, in the absence of a maintenance
investigator, by the maintenance officer in taking the prescribed steps to facilitate the
execution of the warrant.

(3) A maintenance court may, on application in the prescribed manner by a person
against whom a warrant of execution has been issued under this section, set aside the
warrant of execution if the maintenance court is satisfied that he or she has complied
with the maintenance or other order in question,

(4) A maintenance court may, on application in the prescribed manner by a4 person
against whom a warrant of execution has been issued under this section—

(a) in summary manner enquire into the circumstances mentioned in subsection
(5); and

(h) it’" the maintenance court so decides, suspend tbe warrant of execution and
make an or&r-
(i) for the attachmentof emoluments referred to in section 28(1); or
(i) for theattachment of any debt referred to in section 30(1).

(5) Atthe enquiry the maintenance court shun take into consideration—

{a) the existing and prospective means of tbe person against whom the warrant of
execution has been issued;

(b) the financial needs and obligations of, or in respect of. the person maintained
by the person against whom the warrant of execution has been issued:

(c¢)the conduct of the person against whom the warrant of execution has been
issued in sofar as itmay be relevant concerning his or her failure to satisty the
maintenance or other order in question; and

(d) the other circumstances which should, in the opinion of the court, be taken
into consideration.

(6) («) Any person who wishes to make an application under subsection (3) or (4)
shall give notice in the prescribed manuer of hisor her intention to make the application
to the person in whose favour the maintenance or other order in question was made,
which notice shall be served atleast 14 days before the day on which the application is
to be beard.

(/) The maintenance court may call upon—-

(i) the person whohas made the application to adduce such evidence, either in
writing or orally. insupportof his or her application as the maintenance court
may consider necessary; or

(i) the person in whose favour the maintenance or other order in questionwas
madetoadduce such evidence, either in writing or orally, in rebuttal of the
application as the maintenance court may consider necessary.

Attachment of emoluments

28. (1) A muintenance court may—

(er) onthe application of a person referred in section 26(2)(u); or

(h) when such court suspends the warrant of execution under section 27(4)(h),
make an order for the attachment of any  emoluments at present or in future owing or
accruing to the person against w hom the maintenance or other order in questionwas
niadetotheamountnecessaryto cover the amount which the latter person has failed to
pay. together with any interest [hereon, as well as the costs of the attachment or
execution. which order shallauthorise any employer of the latter person to make on
behalf of the latter person such payments as may be specified in the order from (be
emoluments of the latter personuntil such amount, interest and costs have been paid in
full.
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(2) ta) An order under this section may at any time, on good cause shown, be
suspended, amended or rescinded by the mamntenance court.

thy Any person who wishes to make an application for the suspension, amendmentor
rescission of an order under thissection shall give notice in the prescribed manner of his
or her intention to make the application to the person in whose favour that order was 5
made, which notice sn a1 be served at least | 4 days before tne day on which the
application is to be heard.

() The maintenance court may call LIpOn-

(i) the person who has made the application to adduce such evidence, either in
writing or orally, in support of his or her application as the maintenance court 10
may consider necessary; or

(i) the person in whose favour an order under this section was made to adduce
such evidence, either in writing or orally, in rebuttal of the application as the
naintenance court may consider necessary.

Notice relating to attachment of emoluments 15

29. (1)1 norder to giveeffectto an order for the attachment of’ emoluments referred
to in section 28( 1), the maintenance officer shall, within seven days ater the day on
which such order was made by the maintenance court or whenever it is afterwards
required, in the prescribed manner cause a notice, together with a copy of such order, to
be served on the employer concerned directing that employer to make the payments 20
specified in the notice at the times and in the manner so specified.

(2) Whenever any person to whom the notice relates leaves the service of’ the
employer, that employer shall, within seven days after the day on which he or she so
leaves the service, give notice (hereof’ in the prescribed manner to the maintenance
officer of the court where the order in question was made. 25

(3) Any employer On whom i notice has been served for the purposes of” satistying a
maintenance order shall give priority to the payments specified in that notice over any
order of court requiring payments to be made from the emoluments due to the person
against whom that maintenance order was made.

(4) If any employer on whom a notice has been served for the purposes o f satistying 30
a maintenance order has failed to make any particular payment in accordance with that
notice, that maintenance order may be enforced against that employer in respect of any
amount which that employer has so failed to pay, and the provisions of’ this Chapter
shall, with the necessary changes, apply in respect of that employer, subject to that
employer’s right or the right of the person against whom that maintenance order was 35
made to dispute the validity o f the order for the attachment of emoluments referred to in
section 28(1).

Attachment of debts

30. (1) A maintenance court may -
(a) on the application of a person referred to in section 26(2)(«); or 40
{h) when such courtsuspends the warrant ot execution under section 27(4)(b),
make an order for the attachment ot any debt at present or in future owing or accruing
to the person against whom the maintenance or other order in question was made to the
amount necessary to cover the amount which the latter person has failed to pay, together
with any interest thereon, as well as the costs of the attachment or execution. which 45
order shall direct the person who has incur-red the obligation to pay the debt to make such
paymentas may be specified in that order within the time and in the manner so specified.
(2) (¢} An order under this section may atanytime, on good cause shown. be
suspended, amended or rescinded by the maintenance court.
(h) Any person who wishes to make an application for the suspension, amendment or 50
rescission of an order under this section shall give notice of’ his or her intention to make
the application to the person in whose favour that order was made, which notice shall be
served atleast 14 days before the day on which the application is to be heard.
() The maintenance court may call upon—
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(i) the person who has made the application to adduce such evidence. either in
writing or orally. in support ot his or her application as the maintenance court
may consider necessary: or

(i) the person in whose favour an order under this section was made to adduce
such evidence, either in writing or oraly, in rebuttal of the application as the 5
maintenance courtmay consider necessary.

f(3JAnordcrnmdc under subsection (1) may be enforced asit’ it were a civil judgment
of thecourt.

CHAPTER 6
OFFENCES AND PENALTIES 1
Offences relating to maintenance orders

31. (1) Subject to the provisions of subsection (2), any person who tails to make any
particular payment in accordance with a maintenance order shall be guilty of an offence
and liable on conviction to a tine or to imprisonment for a period not exceeding one year
or to such imprisonment without the option of atine. 15

(2) It the defence is raised in any prosecution for an offence under this section that any
failure to pay maintenance in accordance with a maintenance order was due to lack of
means on the part of the person charged, he or she shall not merely on the grounds of
such defence be entitled to an acquittal if it is proved that the failure was due to his or
her unwillingness to work or misconduct. 20

(3) If the name of a person stated in a maintenance order as the person against whom
the maintenance order has been made corresponds substantially to the name of the
particular person prosecuted for an oftence under this section, any copy of the
maintenance order certified as a true copy by a person who purports to be the registrar
or clerk of the court or other officer having the custody of the records of the court in the 25
Republic where the maintenance order was made, shun on its production be prima fucie
proof of [he fact that the maintenance order was made against the person so prosecuted.

(-1) If a person has been convicted of an offence under this section, the maintenance
officer may, notwithstanding anything to the contrary contained in any law, furnish that
person’s personal particulars to any business which has as its object the granting of 30
credit or isinvolved in the credit rating of persons.

Offences relating to examination of persons by maintenance officer

32. (1) The provisions of sections 164(2), | 88and189 ot the Criminal Procedure Act,
1977 (Act No. 51 of 1977), shall, with the necessary changes, apply in respect of a
person required to appear before a magistrate under section 8, and the magistrate may. 35
subjectio subsection (2), exercise in respect of that person allthe powers conferred by
section 170(2) of the said Act and the said section 189 on the court referred to in those
sections.

(2) A person who is required to appear before a magistrate and who refuses 01- fails to
furnish the information in question shall not be sentenced to imprisonment as 40
contemplated in section 189 of the Criminal Procedure Act. 1977. unless the magistrate
is aso of the opinion that the furnishing of such information is necessary ftor the
administration of justice.

Offences relating to witnesses

33. (1) The provisions 01’ sections [88 and 189 of the Criminal Procedure Act, 1977 45
(ActNo. 5101 1977) shall. with the necessary changes, apply in respect of a person
subpoenaed under section9 or 10( 1) to appear before a maintenance court or who is
present ata maintenance enquiry. and the maintenance court holding the enquiry may
exercise in respect of that personall the powers conferred by section [70(2) of the said
Actand the said section | 89 on the court referred to in those sections. 50



32

(2) Any person who, after having been sworn or having affirmed as a witness, wiltully
gives false evidence before the maintenance court, knowing the evidence to be false or
not knowing or believing it to be true. shall be guilty of an offence and liable on
conviction to the penalties which may in law be imposed tor perjury.

Offences relating to false information 5

34. (1) Any person who makes a statement which is admitted as evidence under
section2and who in such statement wilfully anti falsely states anything which. it’
sworn, would have constituted perjury, shall be guilty of an of fence and liable on
conviction to the penalties which may in law be imposed for perjury.

(2) Any person who is requested by a maintenance investigator or a maintenance 10
officer to furnish information in the performance of the maintenance investigator's or
maintenance officer’s functions under this Act, and who wiltully furnishes information
which he or she knows to be false or does notknow or believe to be true, shall be guilty
of an offence and liable on conviction to the penalties which may in law be imposed tor
perjury. 15

O ffences relating to maintenance enquiries

35. Any person who wilfully interrupts the proceedings at a maintenance enquiry or
who wilfully hinders or obstructs the maintenance court in the performance of the
maintenance court’s functions at the enquiry shal be guilty of anoffence irnd liable on
conviction to a fine or to impriso nment for a period not exceeding six months or to both 20
such fine and such imprisonment.

of fencesrelating to publication of information in respect of children

36. (1) Saveasisotherwise provided in subsection (3), no person shall publish in any
manner whatsoever the name or address of any person under the age of 18 yearswho is
or was involved in irny proceedings at a maintenance enquiry or the name of his or her 25
school or irny other information likely to reveal the identity of that person.

(2) Any person who contravencs a provision of subsection (1) shall be guilty of an
offence and liable on conviction to atine or to imprisonment for a period not exceeding
two years or to both such tine and such imprisonnent.

(3) If the Minister or the officer presiding at the maintenance enquiry is of the opinion 30
that the publication of information in respect of a particular person under the age of 18
yearswould be just and in his or her interest, the Minister or such officer may in writing
dispense with the prohibition contained in subsection (1) to the extent so specitied.

Offences relating to disclosure

37. Any person who, except for the purposes of performing his or her functions under 35
this Act or when required to do so by any court or under any law, discloses to any other
person any information acquired by that person in the performance of that person’s
functions under this Act shall be guilty of an offence and liable on conviction to a tine
or to imprisonment for a period not exceeding twelve moaths or to both such tine and
such imprisonment. 40

Offences relating to certain notices

38. Any person who—
(a) without sufficient cause, refuses or fails to make any payment in accordance
witha notice under section | 6(3)(«),29(1 ) or 30( 1); or
(b) refuses or ftails to give notice to a maintenance officer as required by section 45
16(3)(b) or29(2),
shall be guilty of an offence and liable on conviction to atine or to imprisonment for a
period not exceeding six months.
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Offences relating to notice of change of address

39. Any personwho refuses or fails to give notice of any change of his or her place ol
residence or employmentas required by section 16(4) shallbe guilty of an oftence and
ligble on convictionto atine or to imprisonment for a period not exceeding six months.

CHAPTER 7 5
ORDERS RELATING TO PROSI?CUTIONS
Recovery of arrear maintenance

40. (1) A court with civil jurisdiction convicting any person of an offence under
section3 1 (1) may, on the application of the public prosecutor and in addition to or in lieu
of any penalty which the court may impose in respect of that Offence, grant an order fori0
the recovery from the convicted person of any amount he or she has failed to pay in
accordance with the maintenance order, together with any interest thereon, whereupon
the order so granted shall have the effect of a civil judgment of the court and shall,
subject to subsection (2), be executed in the prescribed manner.
(2) A court granting an order against a convicted person may— 15
(«) in asummary manner enquire into the circumstances mentioned in subsection
(3); and
(b) if the court so decides, authorise the issue ot a warrant of execution against the
movable or immovable property of the convicted person in order to satisfy
such order. 20
(3) At the enquiry, the court shall take into consideration—
{u) the existing and prospective means of the convicted person;
(b) the financial needs and obligations of, or in respect of, the person maintained
by the convicted person;
(¢) the conductof the convicted person in so far as it may be relevant concerning 25
his or her failure to pay in accordance with the maintenance order; and
(d) the other circumstances which should, in the opinion ot the court, be taken
into consideration,
(4) Notwithstanding anything to the contrary contained in any law, any pension,
annuity, gratuity or compassionate allowance or other similar benefit shall beliable to be 30
attached or subjected to execution under an order granted under this section.

Conversion of criminal proceedings inte maintenance enquiry

41. If during the course of any proceedings in amagistrate’s court in respect of —
{a ) an offence referred to in section31( 1); or
(b) the enforcement of any sentence suspended on condition that the convicted 35
person make periodical payments of sums of money towards the maintenance
of any other person.
itappears to the court thatitis desirable that @ maintenance enquiry be held, or when the
public prosecutor so requests, the court shall convert the proceedings into such enquiry.

CHAPTER 8 40
GENERAL AN1) SUPPLEMENTARY PROVISIONS
Record of proceedings at maintenance enquiries
42.( 1) The prescribed record of the proceedings at a maintenance enquiry shall be
kept and shallbe accessible to such persons on such conditions asto payment of fees or

otherwise as may be prescribed. 45
(2)Allfees shallbe prescribed in consultation with the Minister of Finance.
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Photographs of per-sons subject to maintenance orders

43. (1) A maintenance court may, at the request of the maintenance ofticer. direct that
two photographs be taken of the person against whom the maintenance court has made
a maintenance order.

(2) The photographs shall be dealt with by the mantenance otticer in the prescribed
nianner.

Regulations

4. (1) The Minister may make regulations—

() as 1o the powers, duties and functions of a maintenance officer, the clerk of the
maintenance court o a maintenance investigator:

(b) prescribing the procedure tobefollowed ator in connection witha
maintenance enquiry:

{c¢) prescribing guidelines for, or prescribing the factors to be taken into account
by, a maintenance court when making a maintenance order;

() as to the execution of maintenance or other orders of maintenance courts;

{e)asto any matter required or permitted to be prescribed by regulation under this
Act;

(fin general, @5 10 any matter which the Minister may consider necessary or
expedient to prescribe in order that the objects of this Act may be achieved.

(2) The Minister shall cause a copy of regulationsmade under this section (o be tubled
in Parliamentas soon as possible after the publication thereof.

(3) Regulations made under this scction may prescribe penalties for any contravention
thereof or failure to comply therewith not exceeding imprisonment for a period of three
years.

(4) Any regulation made under this section which may result in financial expenditure
for the State shell be made in consultation with the Minister of Finance.

Repeal or amendment of laws, and savings

45. (1) The laws mentioned in the Schedule are hereby repealed or amended o the
extent indicated in the third column thereof’.

(2) Nowwithstanding the repeal of any law by subsection ( 1). anything done under any
such law and which could be done under a provision of this Act. shallbe deemed o have
been done undersuch  provision.

(3) Notwithstanding the repeal of the Maintenance Act. 1963 (Act No. 23 01 1963), by
subsection (1)—

fa)section 5(6) ot the said Act stroll continue to apply in respect of maintenance
enq uiries as if such repeal had not been effected; and

(b) the rules which were made under the said Act and were in foree immediately
before the commencement of this Act and which are notinconsistent with this
Act shall continue in force until they are repealed. withdrawn or amended by
regulations made under section 44.

Transitional arrangementsin respect of execution of maintenance or other orders

46. Until such time asregulations relating to the execution of maintenance or other
orders of maintenance courts made under section 44( 1 )(d) or (¢) come into operation.
the provisions—

(a) of the Magistrates’ Courts Act, 1944 (Act No. 32 of 1944), relating o the
execution of any judgmentor order of a magistrate’s court: or
(h)of the rules made’ under section 6 of the Rules Board for Courtsof Law Act.
1985 (ActNo.1070f 1985), in respect thereof,
shall, in so far as those provisions are not inconsistent with this Act Or are not otherwise
clearly inappropriate. apply in respect of the execution of maintenance or other orders of
maintenance courts as if those provisions had been made under the said section 44( 1 )(d)
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or(e),und any execution of any maintenance or other order of a maintenance court
commencedunderthose provisionsimmediately before the coming into operation of the
said regulations shall continue and be disposed of under those provisions,

Short title and commencement

47. (1 ) This Actshall be called the Maintenance Act, 1998, and shall come into 5
operation on a date fixed by the President by proclamation in the Gazetre.
(2) Difterent datesmaybesofixedin respect of different provisions of this Act.
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SCHEDULE

LAWS REPEALED OR AMENDED (Section 45)

No. and year of law Short title Extent O repeal or amendment

Act No. 24 of 1956 Pension Funds Act, 1956 The amendment of section 37A by the
substitution 1msubsection (1) for the words
preceding the proviso of the following
words:
“Save In theextent permitted by this
Act, the Income Tax Act, 1962 (Act No.
58 of 1962), and the Maintenance Act.
[ 1963 (Act Nn. 23 of 1963)]1998.no
benefit provided for in the rules of a
registered fund (including an annuity
purchased orto be purchased by the
satd fund from an insurer for a mem-
ber), or right tosuchbenefit. or rightin
respect of contributions made by or on
behalf of 4 member. shall. notwithstand-
ing anything to the contrary contained
in the rules of suchafund. be capable
of being reduced, transferred or other-
wise ceded, or of being pledged or
hypothecated. or be hable to be attached
or subjected to any form of execu lion
under & judgment or order of acourtol
law, or to the extent of notmore than
three thousand rand per annum, be
capable of being taken into account In a
determination of' a judgment debtor’s
tfinancial position in terms of section 65
of the Magistrates” Courts Act, 1944
(Act No. 320f1944). and in the event
of the member or beneticiary concerned
attempting to transfer or otherwise cede,
or to pledge or hypothecate. such bene-
fit or right, the fund concerned may
withhold or suspend paymentthereof:™

Act No. 23 of 1963 Maintenance Act, 1963 The repealof the whole.

Act No_80 of 1963 Reciprocal Enforcement of 1. The amendmentof section 1—
Maintenance Orders Act. 1963
(ct) by the substitute fur the definitionof
“maintenance court” of the following
definition:
T Umatenance court” means any
mal ntenance court as defined in sec-
tion 1 of the Maintenance Act,
1998 and
{h) by the substitution for the definition of
“maintenance order” of the following

definition:

* *maintenance order’ means any
order. other than an order of affilia-
rim, for the [periodical] payment,
including the periodical payment,
hy any person of sums of money
towards the maintenance of any
other person whomhe or she is

liable to maintain in accordance
with the law of the country in
which the order ismade:™.




No. and year of law

Short title

Extent of repeal or amendment

ActNo. 19011907

Maintenance Amendment
Act, 1967

2. The amendment of secuon 4 by the sub-
stitu ion for subsection 6 1 ot the tollow
ing subsecti on:

“(5) The provisons of sections
[eight, nine and ten ] 1 1. 33 and 35 ot
the Maintenance Act. | 1963] 1998 shall
ma tates ntan do PP inrespect of
any enquiry held unde r this section.”

3. The substitution for section 6 of the
following secuon:
“Certain maintenance orders deemed
for certain purposes to have been
made under Maintenance Act, 1998

6. Any muantenance order registered
under section [three} 3 or confirmed
undersection{four]4 shall tor the pur-
poses of sections [eleven, twelve and
Jourteen] 16(2) to (4). 31. 38 and 40 of
the Maintenance Act. | 1963] 1998, be
deemed to be a maintenance order made

under that Act by the maintenance court
where {such] the order has been so reg-
istered or contirmed: Provided that in a

prosecution for a contravention of the
said section [eleven] 31 in respect of un
order registered -
under section [three] 3. the provisions
of section [thirteen) 41 of the said Act
shall not appty.™.

4. The amendment of section §—

(a) hy the substitution for subsection (1)

of the tollowing subsection:

“(1) Notwithstanding anything to
the contrary m any [other] law con-
tained, an enquiry may be held un-
der [section five of] the Mainte-
nance Act, [1963] jggy n the
absence ot any person resident i a
proclaimed country who may be
legally liable 1o mamtam any per-
son tn the Republic, provided the
evidence of allwitnes ses atthe en -
quiry is read over o and signed h\

cand

{h) by the substitution tor subsee tion (4

them,

of the following subsection:

“(4) Upon contirmation ol a pro-
\ostonalmaunte nance ordennterms
ot this section, i shall be deerned to
be an order made under paragraph
tarorihifof subsection (D] ot
sechion [five] 160 1) of the Maine
nance Act, [ 19631998, as the case
may he, by the courtw hichnmade
[such]the provisional order. ™

The repeal of the whole
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No. and year of law

Short title

Extent of repeal or amendment

Act No. 39 of 1970

Act No 79 of 1974

Act No. 86 of 1974

ActNo.S1of 1977

AcCtN0.29 011979

Maintenance Amendiment Act.
I 970

Menmbers of the Coloured Per
sons Representative Council
Pensions Act, 1974

Members of the South African
Indian Council Pensions Act,
1974

Criminal Procedure Act, 1977

General Pensions Act, 1979

‘1 herepeatot the whole.

The amendhient of section 14 by the sub-
stitution for subsection (1) ot the follow -
g subsection:

1) Nopetision arbenetit pay able
unde 1 this Act and noright In respect
of any such pension or benetit, shall be
capable of being assigned or transferied
or otherwise ceded or of being pledged
or hypothecated or. siave as is provided
in section [TH2)) 26 or 40 of the Main-
tenance Act. [1963 (Act No. 23 of
1963)] 1998, be liable 10 be attached or
subject to any form of eaccution under
4 judgment or order ot a court of faw.”.

The amendment of section 14 by the sub-
stitution tor subsection (1) of the follow -
ing subsection:

(1) No pension or benefit payable
under this Act.and no right in respect
of any such pension or benefit, shall be
capable of being asstened or transferred
or otherwise ceded or of being pledged
or hypothecated or, save as is provided
n section [HIE2)] 26 or 40 of the Main-
tenance Act. [1963 (Act No. 23 of
1963)] 1998, be liable to be attached or
subject to any form of execution under
@ Judgment or order of w court of taw.™.

The amendment of section 195 by the sub-
stitution for paragraph () of subsection
(1Y of the Tollowing paragraph:

Tre) any contravention of any provision
of section [11(H] 31l of the
Maintenance Act, [ 1963 (Act 23
of 1963)] 1998, or of such provi-
sion as applied by any other

law ™.

The amendment of section 2 by the substi-
ttion for subsection (1) ol the tollowing
subsection:

(1) No annuity or benefit or right in
respect of dan annuity or benetit payable
under a pension law shall be capable of
being assigned or transferred or other-
wise ceded or of being pledged or hypo-
thecated or save as is provided in see-
tion | 112)] 26 or 40 of the
Mantenance Act. [ 1963 (Act No, 23 of
1963)] 1998, be liable to be attached or
subjected to any torm of execution un-

der ajudgment or order of a court ot
law.™,
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No. UNet year of law

short title

Extent of repealor amendment

Act No. 34 ot 1986

Act No 6 of 1989

special Courts for Blacks Abo |-
1on Act, 1986

Reciprocal Enforcement of
Vaintenance Orders (Countries
n Africa) Act, 198°

The repeal of so much of the Schedule as
elates to the Maintenance Act. 1963

1. The amendment of section ] —

{at) by the substitution for the defini-
tion 0! “matntenance court” of the
tollowing definition:

" maintenance court’ means any
maintenance court as defined in
section | of the Maintenance Act,
1998;""; and

{h} by the substitution tor the detini
tron of “mamtenance order” of the
tollowing definition:

** ‘maintenance order’ mieansany
order for the [periodical] payment,
including the periodical payment,
by any person of sums of money
towards the maintenance of any
other person whom the first-

ment ioned person s liable to mai n-
tain in accordance with the law of
the country in which the orderis
made 7

1. The amendment of section 5 by the sub-
stitution for subsection (1) of the follow -
ng subsection:

“( 1) Notwithstanding anything to the
contrary in any law contained. an en-
quiry may be held under [section 5 of]
the Maintenance Act. [ 1963 (Act No. 23
of 1963)] 1998, in the absence of any
person resident in a designated country
who may be legally liable to maintain
any personin the Republic. provided
the evidence of all witnesses af the en-
quiryisread over toandsigned by
them.™.

3. The amendment of section 6 by the sub-
ititution tor subsection (6) of the tollow-
ng subsection:

*(6) The provisions of sections [8, 9
and 10111, 33and 35 of the Mainte-
nance Act. [1963] 1998, shall upply
mutatis mutandis i respect of any en
quiry held under this section.”.

4. The substitution for section 7 of the
following section:
“Certain maintenance orders deemed
for certain purposes tohave been
made under Maintenance Act, 1998
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No. and year of law

short title

Extent of repeal or amendment

7. Any maintenance order registered
under sectiond or confirmed under sec-
tion 6 shall for the purposes of sections
[11, 12 and 14]}16(2) to (4). 31,38
and 40 of the Maintenance Act, [ 1963]
1998, be deemed to beamaintenance
order made Under section[5(4)}16(1)
of the said Act by the maintenance court
where {such]the order has been so
registered or confirmed: Prov ided that
1n & prosecution for a contravention of
the suid section {11} 31tn respect of an
order registered under section 4 of this
Ac(. the provisions of section [13] 4]of
the said Act shaltnotapply.”.

5. The substitution for secuon § of the
ollowing section:
“Transmission to designated country
uf emoluments attachment order
made in the Republic

8. When 1tappears to any court in the
Republic that any personin respectof
whom it has, before or atter the com-
mencement of this Act, made an order
under section [12(1)] 16(2)of the Main-
tenance Act, [1963] 1998, 15 resident in
the Republic butisemployedoris in
receipt of a salary, wage or any other
formof remuneration or allowance 1na
designed country, thatcourtmay trans-
mit a certified copy of the record of the
proceedings in which the order was
made to the Director-Generul for trans-
mission o the administrative head of
the Departmentof Justice of such desig-
nated count ry."”

. The amendment of section 9 by the sub-
ttution for subsection ( 3) of the tollow-
ng subsection:

“(3) Any order registered under sub-
section (1) and any notice issued under
subsection ( 2), shell, for the purposes of
[subsections (2) and (3) nf section12]
sections 16(3)(h) and (¢} and 38 of the

Maintenance Act, [1963]1998, be
deemed to be an order made [or] under
subsec tion (2) of section 16 of that Act

and a notice issued under [section 12( 1)
uf that Act] subsection(3)(u)of the
said section | 6, respective ly.".

. The amendment of section| by the
ubstitution tor subsection (1) of the fol

Jwing subsection:




No. and year of law

Short title

Extent of repeal or amendment

Act No. 2 ot 1991

Act No. 204 of 1993

ActNo 1 X ot 1996

Proclamaton No. 21 of
1996

Maintenance Amendment Act,
1991

General Law Siath Amendment
Act. 1993

Justice Laws Rationalisation Act.

1996

Government Employees Pension
1aw | 996

(1) Subjectto the provisions ot this
Actandl any rules made thercunder. the
procedure and rule\ of evidence.includ -
mg the competency. compell ability.
CXAMINGTLION OF Cross-¢ xamination of
withess es. o be followed atorm con -
nection with an enquory under the Main-
tenance Act, [ 1963]199 8 shall.m so
far as they combe applied. apply o i
e utandis to enguirt es under section

(.(4).",

The repeal of the whole

The repeal of sections 3 and 4

The amendment of secton 10
() by the substituticyn for subsection (1)
ot the following subsection:

(1 Notwithstand ing the provi-
stons of the Reciprocal Enfor ce-
ment of Maintenance Orders (Coun-
trivs in Africi) Act. 1989 (Act No. 6
ol 1989). or the coming into opera-
tion of the Constitution, any nain-
tenance order registered in termis of
section 4 of the Reciprocal Enforee -
ment of Maintenance O rders (Coun-
tries in Africa) Act. 1989, or con-
firmed In terms of section 6 of that
Act or under any corresponding law
in toree inany of the affected terri-
tories. shall continue to be in toree,
and shall be deemed 1o be a mainie-
nance order made under section
[5G 160 Haiy or [SE D of
the Maintenance Act [1963 (Act
No. 23 of 1963)] 1998. as the case
may be. by the maimenance court

where such order has been so regis-
tered or confirmed. ™ and
{h) by the substitution tor subsection
(21 of the tollowing subsection:
T2 Any manntenance order.
or other order related thereto,
made inany attected territory
under any Taw repe ab ed by this
Act. shallcontinue to be m
torce. and shall be deemedto
have been made under a conre
spanding provision of the M ain
tenance ACt [ 1963] 1998

Fhe amendment @ 1 se cnon 21 by the sub
sttution tor subsection ¢ 1) ot the Tollow-

mg subsection:
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No. and year of law

Short title

Extent of repeal or amendment

Act No. 104 of 1996

JTudicial Matters Amendment
Act. 1990

“( 1) No benefit or right in respect of
a benefit payable under this Act shall be
capable of being assigned or translerred
or otherwise ceded or of being pledged
or hypothecated or, save as is provided
in section [112)] 26 or 40 of the Mamn-
tenance Act. [1963 (Act No. 23 of
1963)] 1998, and section 7(8) of the
Divorce Act, 1979 (Act No. 70 of
1979), be liable to be attached or sub-
jected to any form of exceution under a

judgment or order of a court of law.”.

The repeal of section 9.
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MEMORANDUM ON THE OBJECTS OF THE MAINTENANCE BILL,
1998

1. The considerations which gave rise to the introduction of the Bill are set out in the
Preamble.

2. The Bill, amaqngst others, makes provisionfor e following:

The appointment of maintenance investigators and the determination of’ the
powers and functions of’ these investigators.

*  The setting of core guidelines regarding the duty of parents to support their
children.
The payment of’ maintenance from money owed or accruing to Persons against
whom maintenance orders have been made.

*The making of maintenance orders in the absence of persons who have a duty
of support in appropriate cases, known as orders by default.

*  Thecivil execution of” arrears in terms of a maintenance order.

3. Since the Bill cannotbe regarded as a bill to which the procedure set out in section
74 or 76 of" the Constitution applies, the Bill must, in the opinion of’ the Department of
Justice and (be State Law Advisers, be dealt with in accordance with the procedure
prescribed by section 75 of’ the Constitution.



