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PART I 

COLLECTIVE  INVESTMENT  SCHEMES 

Definitions 

1. 111 this  Act,  unless  the  context  indicates otherwise- 
"administration"  means  any  function  performed in connection wit11 a coJIective 
investment  scheme  including- 
lal the  management or control of a  collective  investment scI1eme: 
( 1 7 )  the  receipt,  payment  or  investment of money  or  other  assets.  includi~lg  income 

accruals. in respect of a  collective  investment  scheme: 
f ( . J  the  sale.  repurchase,  issue or cancellation of a  participatory  interest in a 

co1lec:ive in\,estment  scheme  and  the  giving of advice or disclosure of 
information on any  of  those  matters to investors or potential  investors:  and 

( d l  the  buying  and  selling  of  assets or the  handing  over  thereof  to  a  trustee or 
custodian  for  safe custod!,: 

"ad\.isory  committee"  means  the  Collective  Investment  Schenles Ad\zisory 
Committee  referred to in section 8: 
"assets"  means the investments  comprising  or  constituting  a  portfolio of a 
collective  investment  scheme  and  includes  any  income  accruals  derived or 
rrultinz  from  the i n \  estments in the  portfolio  which  are  held for or  are  due  to  the 
in\,estor\ i n  that  portfolio; 
"xsociLltion" meuns an  association  licensed in terms of section 26: 
"auditor" means a pzrscm registred  under  the  Public  ,4ccountants'  and  Auditors' 
Act. 1391 (Act No. RO o f  199 I ). and  appointed by a  manager  in  term< o f  section  73; 
"authorised ayent" means a person authorised  by a manager  to  solicit  investmenls 
ill ;I portrolio :ronl member.\ o f -  the  public  or to perform a function  contemplated  in 
the definition of "administration": 
"Board"  means the Financial  Senices  Board  established by section 7- of the 
Financial  Ser\.iceh  Board  Act. 1990 (Act KO. 97 of 1990): 
"close corporation"  nleans a close  corporation  incorporated in accordance  with  the 
Close Corporations  .4ct.  1981  (Act No. 69 of 1983): 
"collective  investment  scheme"  means a scheme. in whatever  form.  inciuding  an 
open-ended  investment cornpan!', in pursuance of which  members  ofthe  public  are 
invited or permitted to invest  money or other  assets in ;I portfolio.  and in terms of 
u,hich- 
i l i i  two or more  injestor:;  contribute  money  or  other  assets to and  hold a 

participatory  interest in a portfolio of the  scheme  through  shares.  units or any 
other  form of participator! interest:  and 

( I , )  the in\zestors share  the risk 2nd the  benefit of investment in proportion  to  their 
participator! interest in a portfolio of a  scheme or on an)  other  basis 
determined i n  the  deed. 

b u t  not ;I collecti\,e  in\  estment  scheme  authorised by any  other  Act: 
"company" m e a n  ;I companj-  incorporated  or  registered  under  the  Companies 
Act.  1971 (Act No. 61 of 1973): 
"court"  means an! di\,ision of the  High  Court of South  Africa  ha\.ing  jurisdiction; 
"custodian"  means ;I custodian  appointed in terms of section 68: 
"deed"  means  the  agreement  between  a  manager  and  a  trustee  or  custodian,  or  the 
document of incorporation  whereby a collective  investment  scheme is established 
and in terms of which i t  is administered,  and  includes  the  deed  of a mana,  "enlent 
compan! which  immediately  prior to the  commencement of this  Act  was a 
management  compan). i n  terms of any  law  repealed  by  this Act: 
"exchange"  means an exchange  licensed  under  the  Stock  Exchanges  Control  Act, 
1985 (Act No. 1 of  1985).  the  Financial  Markets  Control  Act.  1989  (Act No. 55 of 
1989).  or an exchange  outside  the  Republic  referred to in section 45: 
"exchange  securities"  means  securities  which are listed  and  authorised to be  dealt 
in 011 an exchange.  and  the  prices of Lvhich are  quoted  in  a  list  issued  for  publication 
by such  exchange: 
"income  accruals"  means  any  dividends  or  interest or any  other  income  for 
distribution  received by the  trustee,  custodian  or  manager  on  behalf of investors in 
a portfolio in the  course of any  income  distribution  period or carried  forward  from 
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any  previous  income  distribution  period or due  to  such  investors in respect  of 
dividends or interest or any  other  income  declarations  made but not  yet  distributed: 
"investor"  means  the  holder  of  a  participatory  interest i n  a  portfolio in the 
Republic; 
"manager"  means  a  person  who is authorised in terms of this  Act to administer  a j 
collective  investment  scheme; 
"members of the  public" includes- 
(a) members of any  section of the  public.  whether  selected  as  clients,  members. 

shareholders.  employees or ex-employees of  the person  issuing an invitation 
to  acquire  a  participatory  interest in a  portfolio; and 10 

( 6 )  a  financial  institution  regulated  by  any law. 
but excludes  persons  contined to a  restricted  circle of individuals  with  a  common 
interest  who  receive the invitation in circumstances  which  can  properly  be  regarded 
as a domestic  or  private  business  \'emure  between  those  persons  and  the  person 
issuing  the  invitation: 15 
"Minister"  means  the  Minister  of  Finance: 
"open-ended  investxent  company"  mems a company  with a n  authorised  share 
capital.  which is structured in such a manner  that it provides for the  issuing  of 
different  classes of shares to investors.  each  class of share  representing  a  separate 
portfolio  \Qith 3 distinct  in\,estment  policy: 30 
"participatory  interest"  means  any  interest.  undivided  share or share  whether 
called  a  participatory  interest,  unit or by any  other  name,  and  whether  the  value of 
such  interest. unit. undivided  share or share  remains  constant or varies  from  time to 
time.  which  may  be  acquired by an investor in a portfolio: 
"portfolio"  means  a  group of assets  including  any  amount  of  cash in which 25 
members of the  public  are  invited or permitted  by  a  manager  to  acquire.  pursuant 
to a  collective  investment  scheme.  a  participatory  interest or a  participatory  interest 
of a specific  class  which  as  a  result  of its specific  characteristics  differs  from 
another  class of participatory  interests: 
"prescribed"  means  prescribed  by  regulation; 30 
"registrar"  means  the  registrar or the  deputy  registrar  of  collsctiw  investment 
schemes  referred to in section 7; 
"regulation"  means  a  regulation  made  under  this Act: 
"rule"  means a rule  referred  to in section 32: 
"sell" or "repurchase"  includes  exchange: 35 
"solicit"  means any act to promote  investment by members of the  public in a 
collective  investment  scheme; 
"this .Act" includes  a  regulation,  notice.  rule  and  any  other  measure  having  the 
force of law  made  under  this  Act; 
"trustee"  means  the  trustee  appointed  in  terms of section 68. 40 

Principles  for  administration of collective  investment  scheme 

2. ( 1 ) A manager  must  administer  a  collective  investment  scheme honesLly and  fairly, 
with  skill.  care  and  diligence  and in the  interest of investors  and  the  collective 
investment  scheme  industry. 

o f  segregation  and  identification. 
(2) The  assets o f  an investor  must  be  properly  protected by application of the  principle 45 

Disclosure of information 

3. Before enterin,. into  a  transaction  with  an investor- 
(a) information  about  the  investment  objectives of the  collective  investment 

scheme, the calculation of the  nett  asset  value  and  dealing  prices.  charges,  risk 50 
factors  and  distribution  of  income  accruals  must  be  disclosed to the  investor; 
and 

(0) information  that  is  necessary  to  enable  the  investor  to  make  an  informed 
decision  must  be  given to the  investor  timeously  and in a comprehensible 
manner. 55 





( 3 )  The  members of the  Unit  Trusts  Advisory  Committee  who  were in  office as such 
immediately  before  the  commencement of this  Act  remain in office for the  relnainder  of 
their  term of office or  until  their  membership is terminated in terms  of  this  Act. 

Appointment of members of advisory  committee  and  termination of appointment 

9. ( 1 )  The  ad\.isory  committee  consists of the chairperson  and at least  nine  other j 

( 7 )  The  Minister  must  appoint  as  members  of  the  advisory conjn1ittee- 
members  appointed by the  Minister. 

( a )  one  person  with  knowledge of collective  investment  schemes in securities; 
( h )  one  person  with  knowledge of collective  investment  schemes in property: 
(L.) one  person  with  knowledge  of  collective  investment  schemes in participation 10 

id,  one person  with  knowledge of other  collective  investment scheme.;: and 
I c )  one  person to represent the interests of inwstors. 

bonds: 

(3) A member  ofthe  advisory  committee  holds  office for three  years  and is eligible  for 
reappointment upon the expiration of his or  her  term of office: Provided that if on the 15 
expiry of the  term of office of a member  reappointment is not made or a new  member is 
not appointed. the former  member  must  remain in oftice  until an  appointment h;Is been 
made. 

(4) The  hiinister may terminate the membership of a member of the advisory 
committee  with Food reason  after  having  given  the  member  sufficient  opportunity [o 20 
show  why  his  or  her  membership  should  not  be  terminated. 

Functions of advisory  committee 

10. ( 1 ) The  advisory  committee may on its own  initiative  and m u t  at the request o f  
the 1Minister or the  registrar  inwstigate  and  report  or  advise on any policy. 
administrative.  technical  or supervi.;ory matter  concerning  collective  investment 25 
schemes. 

referred to it by the Minister  or  the  registrar. 

possession  which is relevant IO any matter  being  investigated  or  considered b!. the .?O 
advisory  committee. 

(4) The  Commissions  Act. 1947 (.Act No. S of 1947). applies to any  investigation b y  
the  advisory  committee  and  witnesses  and  their  evidence  as if the  advisory  committee 
were a commission  to  which  the  said  Act  applied  and  the  chairperson of the  advisory 
committee  were the secretary of such a commission. 35 

( 5 )  The  advisory  committee  may  call  upon  any  person  to  assist it or to investigate  a 
matter  relating  to  collective  investment  schemes. 

(6) Oficers or employees in the office  of the  registrar  designated by the  registrar must 
perform  the  administrative  work  incidental to the  performance of the  functions of the 
advisory  committee  and its subcommittees. 40 

( 2 )  The advisor!, committee  must  advise  the  Minister o r  the  registrar  on m y  matter 

( 3 )  The  registrar  may .submit to  the  advisory  committee  any  information in hi.;  or  her 

Meetings of advisory  committee 

11. ( 1 )  The  advisory  committee  must  determine  the  date  and  place of its meetings. 
( 7 )  The  chairperson  may at any  time  convene an extraordinary  meeting of the 

(3) The  advisory  committee  determines  its  own  procedure  for  its  meetings. 45 
(4) The  quorum for a  meeting of the  advisory  committee is a  majority of its  members. 
( 5 )  The  decision of a  majority of the  members of the  advisory  committee  present at 

any  meeting  thereof is the  decision of the  advisory  committee,  and in the  case of an 
equality of votes.  the  chairperson  has  a  casting  vote  in  addition to his or her  deliberative 
vote. 50 

advisory  committee  to  be held at  a  time  and  place  determined  by  him or her. 

Subcommittees of advisory  committee 

12. ( 1 )  The  advisory  committee  may  appoint  one  or  more  subcommittees,  which  may 
perform  such  functions of  the advisory  committee  as  the  advisory  committee may 
determine. 
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(2)  A  subcommittee  consists of as  many  members of the  advisory  committee or as 
many  other  persons as the  advisory  committee  considers  necessary,  and  the  advisory 
committee  may at any  time  dissolve or reconstitute  a  subcommittee. 

(3) The  advisory  committee  must  designate  one of the  members  of  the  subcommittee 
as chairperson.  and if the  chairperson is absent  from  a  meeting of the  subcommittee,  the 5 
members  present  must  from  among  themselves  elect  a  person  to  preside  at  the  meeting. 

(4) The  advisory  committee  may  make  rules  regarding  the  manner  in  which  meetings 
of a subcommittee  are  to  be  convened.  the  procedure  at,  the  functions of, and  the 
quorums  for  such  meetings  and  the  manner  in  which  minutes of such  meetings  must  be 
kept.  10 

Remuneration and expenses of members of advisory  committee 

13. ( 1 ) A  member of the  ad\isor),  committee who is not in the  full-time  employn~ent 
of the State  or  the  Board  must  be  paid  such  remuneration  and  allowances in respect  of 
any  expenses  incurred in the  performance of the  functions of the  advisory  committee. as 
may be detcrmined  by  the  Board. 15 

( 2 )  The  expenditure  connected  with  the  functions of the  advisory  committee  must  be 
paid out of the funds of the  Board.  whose  approval  must  be  obtained  for all expenditure 
proposed t o  be incurred.  or  actually  incurred.  bl,  the  advisory  committee. 

PART I1 

FCTNCTIONS OF REGISTRAR 20 

Special provision  concerning  powers of registrar 

14. ( 1  ) The  registrar nx! conduct an in\,estigstion  into  the  business  of  a  person, 
\?hetner  registered  or  authorised in terms of this  Act or not.  who is involved  in  the 
administration of a  collecti\,e  investment  scheme or the  soliciting of investment  in  a 
coliecti\.e  in\,estment  scheme.  25 

12) For the  purposes of an investigation in terms of subsection ( 1  1 the  registrar  may in 
ivriting direct  such  pb  -rson to- 

i n )  provide  him or her  with  any  information.  document or record  about  such 
business: 

(11) appear  before  him or her  at  a  specified  time  and  place if the  registrar  has  30 
reason  to  belie\  e  that  such  person  is  contravening or failing  to  comply  with 
this  Act. 

(3)  In addition to the  powers  and  duties  conferred or imposed  upon  him or her  by  this 
,4ct. the  registrar  has. in respect of a person  referred  to in subsection (1). all  the  powers 
and  duties  conferred or imposed  upon  him or her by the  Inspection of Financial 35 
Institutions  Act. 19% (Act No. 80 of 1998). 
(1) A  reference in this  Act  to a directive. an investigation or an  inspection  made  under 

this  section is construed  as a reference to a directive.  an  investigation or an inspection 
under  the  Inspection of Financial  Institutions  Act. 1998. 

Powers of registrar  after  investigation 40 

15. ( 1 )  If the  registrar. after.  an investigation or inspection  under  section 14. considers 
that the  interests of the  investors of a collective  investment  scheme or of members of the 
public so require,  he or she may- 

( a )  apply  to  the  court  under  section  346 of the  Companies  Act,  1973  (Act No. 61 
of 1973).  for  the  winding-up of a  manager or of a  collective  investment  45 
schcme as if he or she  were a creditor  thereof; 

(17 )  apply  to  the  court  under  section  427(2) of the  Companies  Act,  1973,  for  a 
judicial  management  order in respect of a manager or of a collective 
investment  scheme  as if he or she  were a creditor  thereof; 

( c )  apply  to  the  court  under  section 5 of  the  Financial  Institutions  (Protection of 50 
Funds)  Act.  2001  (Act No. 28 of 2001), for the  appointment of a  curator  for 
the  business of the  manager or for  the  business  of a portfolio: 

(d) require  a  manager  to  appoint, in accordance  with  the  registrar's  directions, in 
place of the  serving  trustee  or  custodian. a competent  person  nominated  by  the 
registrar: 55 
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require a manager  to  take  steps.  in  accordance  with  the  registrar’s  directions 
and  the  provisions of section 102, for  the  winding-up of a  portfolio of its 
collective  investment  scheme.  and for the  realisation of the  assets  and  the 
distribution  of  the  net  proceeds  thereof,  together  with  any  income  accruals or 
other  moneys  available  for  distribution  among  the  investors in proportion  to 5 
their  respective  participatory  interests: 
direct  a  manager or a  trustee or custodian  to  take  any  steps, or to  refrain  from 
performing  or  continuing  to  perform  any act. in order to terminate or remedy 
any  irregularity or undesirable  practice or state of aifairs  disclosed by an 
investigation or inspection; IO 
direct a manager to withdraw  from  the  administration  of  a  collecti\e 
investment  scheme,  whereupon  the  trustee or custodian  must in accordance 
with  the  registrar’s  directions but subject to this  Act  arrange  for  another 
manager to take  over  the  administration of the  collective  investment  scheme: 
or 15 
if a person  administers  a  collective  investment  schcme in contravention  of this 
Act. apply  to  the  court  to  have  the  collective  investment  scheme  wound up. in 
which  case the court may make  any ordsr it considers  appropriate  for  the 
winding-up of the collective  investment  scheme. 

( 2 )  The  registrar  may  oppose  any  application in terms oi the Companies  Act.  1973 
(Act No. 61 of 1973). for- 

ill) the  winding-up of a manager; 
( b ,  a judicial  management  order in respect of a  manager: or 
( c )  the winding-urn of a  portfolio of a collective  investment  scheme in terms of 

( 3 )  Any  person  who  intends to make  an  application  contemplated in subsection ( 2 )  
must  five  timeous  notice of such  application  to  the  registrar. 

( 4 )  A person  who  ref~~ses or fails to comply  with a reql~est or direction  referred to in 
paragraphs ((1). ( r ) .  (,f) or ( g )  of subsection ( 1 ) is guilty of an offence  and on conviction 
liable to a fine o r  to  imprisonment  for  a  period not exceeding  one  year or to  both a fine 
and such  imprisonment. 

section 102. 

Cancellation or suspension of registration of manager 

16. ( 1 )  The  registrar may. subject  to  subsection ( 2 ) .  cancel  the  rezistration of a 

( a )  he or she is satisfied  that  the  manager  has  contravened  or  failed to comply  with 
any  provision of this  Act.  or  any  direction or requirement  given or imposed 
under  this  Act.  and  that  such  contravention  or  failure  has  resulted or may 
result in serious  prejudice  to  the  interests of the  public or of  investors: 

( h i  he  or  she is satisfied,  upon  completion of an in\tstigation or inspection in 
terms of section 14. that  the  manner  in  which a manager  curries on the 
business of a collective  investment  scheme is unsatisfactory or undesirable or 
not  calculated to serve  the best interests of  its investors; 

( c )  i t  is apparent  that  the  registration of the  manager  was  obtained  through 
misrepresentation; or 

i d )  a m a n a p  is wound up. either  voluntarily or by the court. 

manager  under t1li.s Act if- 

or may. on  any  ground  referred to in paragraph (a),  ( b )  or (( ; suspend  the  registration of 
a manager  for ;I period  not  exceeding 12. months  at  a  time  subject  to  such  conditions as 
the  resistrur  may  determine. 

( 2 )  The  registrar  may  not  cancel or suspend  the  registration of a  manager on any 
ground  contemplated in subsection ( I ) ( a ) ,  (b )  or (c,) unless  he or she has- 

( a )  notified the  manager of his or her  intention  and of the  grounds  upon  which  he 

(D) allowed  the  manager  to  make  representations  to  him or her in connection  with 

( c )  afforded  the  manager  a  reasonable  opportunity  to  rectify or eliminate  the 

(3)  An application  for  reregistration as a  manager by a  company  whose  registration 
has  been  cancelled  under  this  section  must  be  dealt  with  as if it were  its first application 
for  registration. 

(4) If the  registration of a  manager is cancelled in terms  of  subsection ( l)(a), (6 )  or (c).  
the  provisions of this  Act  with  regard  to  the  continuance or the  winding-up of the 

or  \he  proposes to do so: 

the  proposed  cancellation or suspension:  and 

defect.  irregularity or undesirable  practice. 
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portfolio of a collective  investment  scheme  or the winding-up of the  manager  apply: 
Proiided  that  the  registrx  may in  any  such  case  direct  the  former  manager to defray in 
whole  or in  part  the  expenses  incurred i n  continuing  the  administration of the  collective 
investment  scheme. or in  realising any of  its assets.  and :~lso any  remuneration to which 
;I trustee or custodian  may be entitled. 5 
(51 I f  the  registration of a manager  has been suspended  under  subsection ( I ) .  the 

manager  may not. during  the  period of suspension.  issue  any  fresh  participatory 
interests. but must. in respect of  participator): interests  issued.  continue  the  administra- 
tlon ofthe  collective  investment  scheme  and  deal  nith  such  interests in  all respects  as it 
would  have been bound t u  do had its registration not  been suspended. 10 

Registrar  may object to certain  documents 

17. The  registrar ma! object to  the  ttxms of an! price list.  advertisen.:nt. brochure or 
similar  document  relating to a collective  in\estment  schenle  published o r  proposed  to  be 
published b), a manager or any of it.; autborised  agent$ if the registrar  considers the terms 
 re calculated  to  mislead or are.  for an! other  good  and sufficient rcason.  ob,jectionable 15 
01- undesirable.  and  the  registrar IXI), di: X I  the  manager t o  discontinue or refrain from 
publishing o r  distributing  any  such  docutnent. or to m e n d  its terms. 

Power of registrar to impose penalties for failure or inability  to comply with 
requirements 

Power of registrar  to  request audit 

19. [ 1 ) The  registrar  may  direct a manager to have  all books of accounts  and  financial 50 
statements  audited and to  submit  the  results of such an audit to the  registrar  within  the 
time  specified by the  re?' " ~ s t r x .  

( 3 )  Any  person who. in respect of an audit  contemplated in  subsection (1). gives 
information. an explanation or access to records  which  he or she knows to  be  false or 
misleading is guilty of an offence. 55 
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Attendance of meetings OF association  and  furnishing of certain  documents to 
registrar 

20. ( 1 ) The registrar or a person  nominated by him or her may xftencl any  meeting of 
a n  association or the executive  committee of an association o r  a subcommittee of that 
committw. and take part in all the non-voting  proceedings at such meeting. 3 

( 7 )  A n  executiw officer ofan association  must on request furnish the registrar  with a l l  
notices.  minutes  and  documents  which are furnished to the members of the association 
and thc nwmbers of  the executive  committee or ;I subcnrnrnittee of t h a t  committee. 

Declaration of certain  practices  as  irregular or undesirable 

Exemptions 

Annual  report by registrar 45 

23. ( 1 ) The registrar must  submit to the Minister an :Innual report concernin:- 
f t r j  his  or her activities in relation to this Act; 
i 0 )  the  acti\.ities of a l l  managers and associations:  and 
(c,) a l l  matters  relating to the administration of collective  investment  schemes  and 

(1) A report  contemplated in subsection ( 1 )  must be tabled in Parliament L\ ithin 1-I 
days of publication  thereof. if Parliament is then in session or, if Parliament is not then 
i n  session. within I 4  days of the  commencement of its next  ensuing  session. 

:malog)us  schemes. 50 
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Board of Appeal 

24. A  person  aggrieved  by a decision  of  the  registrar  under  a  power  conferred  or  a 
duty  imposed  upon  him or her  by or under  this  Act.  may  appeal  to  the  board  of  appeal 
referred to in section 26 of the  Financial  Services  Board  Act. 1990 (Act No. 97 of 1990), 
on the  terms  and  conditions  determined in that  Act. 5 

PART 111 

ASSOCIATION OF COLLECTIVE INVESTMENT SCHEhlES 

Application for association licence 

15. ( 1  ) An  association  of  persons  carrying  on  the  business of a collective  investment 
scheme  may  appl)  to  the  registrar  for an association  licence. 1 1) 

(2)  An application  for  the issue o r   r enend  of  an association  licence  must  be  made  on 
the  form  determined by the  registrar  and  be  accompanied by the  documents  and  the  fee 
determined b! the  registrar:  Provided  that if a licence is issued  after 30 June o f  a 
particuiar !'ear one half of the  annual  fee is payable. 

( 3 )  A licence  expires on 3 1 December  of  each  year. 15 

Issue or renen.al of association licence 

16. The  registrar  ma)'  on  such  conditions as i x  or  she  may  determine issue or  reneu. 

( ( r  J the  association  is  reasonably  representati1.c of the  interests of the  industry: 
i h !  thc  association  has  sufficient  financial  resources for performing  its  functions: 7-0 
( c )  the proposed rules of the  association compl!, ui th  the  requirements  ofthis  Act: 
i d )  the  interests of the  public ntll be  served by the issue or r e n e ~ , a l  of the  licence: 

( ( ' I  the  members o f  the  ahsociation  carry  on  the  business of a collective 

an association  licence if the  registrar  is  satisfied that- 

311 d 

inwstment  scheme  independently  and in competition  with  one  another. 25 

Refusal of renewal of' association licence 

17. ( 1 ) The  resistr'ar ma!' refuse  to  renen' a licence if he  or  she is satisfied  that  during 
the prelious !ear- 

( a )  the  rules of the  association  were  not  properly  enforced: 
( / I )  the  association  did not comply  with  any of the  requirements  referred  to in 30 

( c )  the  association  did not camp!!, with  any  direction.  request.  condition  or 

( d )  the  association  failed  to Fi\ e effect to a decision of the  board of appeal  referred 

( c )  the  association  did  not  comply  with  any  other  provision of this  Act. 

section ?( , io) .  i b ) .  (cli or ( e ) :  

requirement of the  registrar i n  terms o f  this Act: 

to i n  section 24: or ?5 

( 2 )  A refusal  under  subsection ( I ) is of no  force unless the  registrar  has by notice in 
w i t i n s  given  the  association  concerned  his or her  reasons  for the intended rcfusal and 
an opportunity to slmu cause  within  a  period  specified in the  notice  why  renewal  should 
not be refused. 40 

Cancellation or suspension of association licence 

28. ( 1  The  registrar  may  cancel  or  suspend  the  licence of  an association on such 
conditions as he or  she  may  determine it' he  or  she  is satisfied- 

( u )  that  the association  has failed- 

( e )  and 27( 1Yu): 

registrar in terms of this  Act:  or 

( i )  to comply u.ith the  requirements  referred  to in sections 26(cr). ( l 7 ) .  (c) or 45 

( i i )  to  comply  with  any  direction,  request.  condition or requirement of the 

(iii)  to  comply  with  any  other  provision of this  Act. 
and  that  such  failure  has  resulted  or  could  result in prejudice of a material 50 
extent  to  the  interests of the  public or investors; 
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(b)  after an investigation or inspection  in  terms  of  section 1-4. that  the  manner in 
which  the  functions of an  association  are  performed  is  unsatisfactory or not 
calculated  to  serve  the  best  interests of the  public or investors; 

( c )  that  the  association  has  ceased  to  perform  its  functions: 
(ti) that  the  association  failed to start  performing  its  functions  within  a  reasonable 5 

( e )  that  the  licence  was  obtained  through  misrepresentation. 
period  after its licensing;  or 

( 2 )  Cancellation  or  suspension of a licence  under  subsection ( 1 j is of no force  unless 
the  registrar  has by notice in writing  given  the  association  concerned his or her  reasons 
for the  intended  cancellation or suspension  and an opportunity to show cause  within a I O  
period  specified in  the notice  why  its  licence  should  not  be  cancelled  or  suspended. 

Restriction on use of name or description  implying  connection with association 

29. A person  may not use a name o r  description  signifying  or  implying  some 
connection  between a company.  close  corporation,  body,  firm,  business,  undertaking  and 
a n  association  which has been  licensed in terms of section 26 unless  such  person is a 15 
member of that  association. 

Delegation of functions of executive committee 

30. An  executive  committee of an association may. subject to such  conditions as it 
may  determine.  delesate  or  assign  any  power or duty  conferred  upon or imposed  upon 
i t  under  this  Act  to a subcommittee or a person  designated by it but is not  divested  or 20 
relieved  of a power or duty so delegated  or  assigned. 

Suspension of administration of collective  investment  scheme 

31. ( I )  Subject to the  other  provisions of this  section and despite  any  arrangement 
whereby  a  collective  investment  scheme  may  be  administered by another  member  of an 
association- 25 

( ( I )  an executive  committee  may in accordance  with  the  rules stop or suspend  the 
administration of a collective  investment  scheme  or part thereof  by a member 
of an association: 

i b j  an executive officer  of an association  may,  for  a  period not exceeding 30 days. 
suspend  the  administration of a collective  investment  scheme or part  thereof 30 
by a member of an association  with  the  approval  of 75 per  cent of the  members 
of an executive  committee, if it is desirable or for the  purposes of compliance 
with  and  enforcement of the  rules  and  the  other  requirements of an 
association.  without  prior  notice to any  person m d  without  hearing  any 
person. 35 

( 3 )  Stoppage or suspension  referred  to  in  subsection ( l ) ( c ~ J  may not be  effected by the 
executive  committee  wherc the member  concerned  has  not  had  the  opportunity to make 
representations to the  executive  committee in support of the  continued  performance of 
an  activity. 

(.:) In the  case of- 40 
( ( I )  a stoppage  or  suspension of a particular  activity by an ixecutive  committee in 

( h ,  a suspension of a particular  activity by an executive officer in terms of 

the  executive  committee or executive officer, as  the  case  may be. may  permit  other 45 
members  of  the  association  to  continue  the  activity in question  for  the  sole  purpose of 
fulfilling  any  obligations  entered  into  before  the  stoppage or suspension. 

(4) ( ( 1 )  Wheneler  the  registrar  considers it desirable in the  public  interest  he  or  she 
may,  after  consultation- 

terms of subsection ( 1  ) f a ) ;  or 

subsection ( 1 )(hi. 

(i)  with  the  executive  committee of an association.  exercise  any  power  referred  to 50 

(i i)  with  the  executive  officer of an association.  exercise  any  power  referred to in 

(iii)  with  the  executive  committees  of two associations,  in a case  contemplated in 

in subsection ( 1 ) ( a ) :  

subsection ( l ) ( b i :  or 

subparagraph  (i),  transfer  the  performance  of a particular  activity  from one 55 
association to another; or 
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32. The rules of an association  must  provide  for  the  matters  specified in Schedule 4. 

Power of' court to declare  member disqualified 

\ .ohtar!  dissolution of association 

\\.inding-up of' association by court 

35. ( I ) An order for the \\ inding-up of an association may  be  granted  by  the court on 
the application of- 

( O J  the association or the  executi\,e  committee of an association: 45 
( / I /  one o r  more of i t \  creditors: 
i c j  one or more of its members: 
i d )  jointly. any of o r  all the  parties  mentioned in parayraphs i n ) .  (0) and (c): 
i c i  the  provisional  judicial  manager or final judicial  manager of  the association: 

i,jJ the re,' wtrar .  
or 50 

( 2  ) i a  i Subject to the pro\ isions of subsection (1 ). the  provisions of the  Companies 
Act, 197.3 (Act No. 61 of 1973). relating to the  windinz-up of companies by the  court 
apply rvith the  necessary  changes to an association. 

ihj  I n  the application of the provisions of that Act- 55 
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section 346(3) of that  Act is construed  as if after  the  words  "except an 
application by" there  were  inserted  the  words  "the  registrar  defined in section 
1 of the CollectiL e  Investment  Schemes  Control  Act. 2002, or"; 
section 346(4)(n) of  that Act is construed as if after  the  words  "lodged with 
the  Master"  there  were  inserted  the  words "and registrar  defined in section 1 
of the  Financial  Institutions  (Protection of Funds)  Act.  2001  (Act No. 28 of 
2001)": 
section 346(4)(h) of that  Act is construed  as if  after  the  word  "Master"  there 
were  inserted the words "or registrar  detined in section I of  the  Financial 
Institutions  (Protection of Funds) Act. 3001 (Act No. 25 of 2001 )": and 
section 357 of that  Act is construed as if the  registrar  were  included  among the 
persons  to  whom  notice is required  to be given  under  subsection ( I ) ( h )  ofthat 
section. 

(3) An order for thc  winding-up of an mociat ion by the court  may  only be made i f  the 
court is satisfied that i t  i x  unclcsirahlc that an x,ociation  be  placed  under  judicial 
management. 

.Judicial management of association 

36. ( I )  A judicial n m q e m e n t  order  may  be  granted in  respect of  an association by 
the court  on  the  application of  the persons  who  are entitlecl under  section 35( 1 )  to makc 
an application to the  court  for  the  winding-up of an  association.  and  section  35(2)(h)(i) 
and ( i i )  apply  with  the  necessary  changes  to  an  application  for a judicial  management 
order. 

(2)  Subject to section 27. the  provisions of the  Companies Act. 1973 ( 4 c t  No. 61 of 
1973). relating  to  the  judicial  management of companies  apply  with  the  necessary 
changes to an association. 

Appointment of judicial  manager  or  liquidator 

37. Despite  the  provisions of the Companies  Act. 1973 (.Act No. 61 of 1973). a 
judicial  manager  or  liquidator in respect of  an association  must  be  appointed by the 
blaster of the  High  Court in consultation  with  the  registrar. 

Report by association to registrar 

35. An association  must  within  two  months  after  the  end of e w r p  calendar  year 
submit  a  report  to  the  registrar  concerning  the  activities of  its members  and of its own 
activities in relation to this  Act  and.  within  three  months  after the end of the financial 
year. submit  to  the  registrar  audited  tinancial  statements  which fairly present  the 
tinancial afairs  of the  asaociation. 

PART IV 

COLLECTIVE INVESTMENT SCHEMES IN SECURITIES 

Definition 

39. In this P x t .  unless  the  context  indicates  otherwise.  "collective  investment  scheme 
in securities"  means  a  scheme  the  portfolio of which  consists.  subject  to  this Act. mainly 
of securities. 

Determination of securities  or  classes of securities 

40. The  registrar  may  determine  securities or classes of securities  that  may be 
included in a  portfolio of a  collective  investment  scheme in securities. 

Restrictions  on  administration of collective  investment  scheme  in  securities 

41. ( 1 )  No person  other  than a company  which  has  been  registered as a  manager  under 
section 42 and  its  authorised  agent  may  administer  any  collective  investment  scheme in 
securities. 

( 2 )  Only  a  company which- 
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( a )  is a  company  under  the  Companies  Act. 1973 (Act No. 61 of 1973): and 
( h i  has  capital  and  reserves  as  determined in terms of section 88 available  for 

employment  in  its  collecti\,e  investment  scheme, 
ma!' be or  may  remain  registered as a manager  under  section  42. 

con\iction to a fine or to imprisonmenL for  a  period  not  exceeding  five  years or to both 
a fine and  such  imprisonment. 

( 3 )  A person  who  contra\mes  subsection ( 1 )  is guilty of  an offence  and  liable on 5 

Procedure  for  registration of manager of collective  investment  scheme  in  securities 

12. ( 1 )  A company \t.hich desires  to  be  registered as a manager  of  a  collective 
investment  scheme i n  securities  must  lodge  with  the  registrar an application  for 10 
registration in the  manner  and  iorm  determined  by  the  registrar.  disclose  the  particulars 
determined by the  rezistrar  and  pay  the  application  fee  determined by the  registrar. 

12) The  registrar  may cali upon  any  applicant  which  has  applied  for  registration  under 
sub~ection ( 1 j to furnish  him or her  with an!' further  information \vhich is relevant  to  the 
application. 15 

i o ]  deed  which the applicant  proposes  to  prepare  for  the  purposes of the  collective 
investnient  scheme i n  securities  does  not  contain  anything  inconsistent  with 
this  Act:  and 

ii)) proposed d x c t o r s .  management.  trustee  or  custodian  and  auditors  are 70 
qualificd  as  requirrd  by  or  under  this  Act. 

(31 If' the registrar is satisfied that the- 

he o r  she must.  subject t o  xabsection (4) and o n  such  conditions  as he or she  may 
determinz.  register  the  applicant as a manager  and issue to it a certificate of registration 
i n  the  iorm  determined b! thc  registrar. 

hc o r  she is satisfied that- 
(4) Th,: regi>,trar ma!. not register  any  company as a manager  under  this  section  unless 75 

such compan! complies  with  subsection (3 j :  
f i i ,  such  company i h  t i t  to  assume  the  duties  and  responsibilities of a manager;  and 
(c . j  ths  rrgistration of such  company  as  a  manager will be i n  the  public  interest. 

Change of' name of manager.  portfolio or collective inyestmen1 scheme in securities 30 
and change of shareholding or directors  and  removal of appointees 

43. ( 1 I A manager  ma).  not  without  the  prior  approid  in  writing of the registrar- 
frri change  the  name  under  which i t  is registered  under  this  Act or change its 

0 1 )  use  or  refer t o  irssi:' bb, a name  other  than  the  name  under  n.hich i t  is so 35 

( C J  use or refer t o  i t v l i '  b!. an abbre\,iation or a  derivatij'e of such  name: 01- 

( d J  change rhe name (:E it> collective investment s c h m e  in  securities  or an)' 

shareholding or directors: 

registered or a  literal  translation  thereof: 

portfolio administered by it  as approved by the  registrar. 
( 2 )  The  registrar ma! b! notice  require  a  manager  to  terminate  the  appointment of a 40 

director o r  officer of  that nxuuger. i f  the director or officer is  not fit and  proper to hold 
the ofiice i n  question. 

( 3 )  L i ' l m  the registrar  intend\ t o  :Ict as contemplated i n  subsection (2). the  rezistrar 
must g i w  notice  to the n1nna~t.r.  and. unless I[ is impracticable to do so. the  director or 
oti5ccr concerned. of the  registrar's  intention  and  the  reasons  therefor.  and  the  director or 45 
ofijier must thereupon  cease t o  perform  the  functions of the oflice i n  question  pending 
the iinal outcome of any  appeal  under  section 33. 

Determination of market  price of securities 

44. ( 1  1 A security  must be \,slued at  its fair  market  price. 
( 9 )  Vl'hen a  manager is unable  to  determine  a  market  price  for  a  security,  whether  50 

listed  on an exchange  or  not.  for the purposes of a  collective  investment  scheme in 
securities. a fair  market  price for such  security  must,  at the request of such  manager,  be 
determined  by  a  stockbroker  who is a member  of a licensed  exchange. 

( 3 )  If such  manager  does  not  agrec  with  the  price  determined  by  the  stockbroker.  it 
must  refer  the  matter to the  committee of the  exchange  concerned.  which  thereupon 55 
must  determine  the  fair  market  price  for  such  security. 
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Foreign  securities in  which collective  investment  scheme  in  securities  may  invest 

45. A manager  may,  subject  to  the  provisions  of  this  Act  and  any  other law, invest 
assets of a  portfolio of a collective  investment  scheme  in  foreign  equity or non-equity 
securities if such foreign- 

( a )  ( i )  non-equity  securities  are  from  issuers  located in a  country  which  has  a 5 
foreign  currency  sovereign  rating,  and  the  issuer  has  a  long-term  issuer 
credit  rating on the  international  scale.  by  a  rating  agency.  which  ratings 
and  rating  agency  must  be  determined by the  registrar:  Provided  that if 
the country or the  issuer  has  been  rated by more  than  one  agency  the 
lower of the  ratings  applies;  and I O  

(ii)  non-equity  securities  are  securities  to  which  the  manager  has  applied  the 
due  diligence  guidelines for issuers determined  by  the  registrar: 

( b )  ( i )  equity  securities  are  traded on an  exchange  which  has  been  granted full 
membership by the World Federation o f  Exchanges:  or 

( i i )  equit),  securities  are  securities  listed on an cxchange  to  which  the 15 
manager  has  applied the due  diligence  guidelines  determinxl by the 
resistrar. 

Limitation on investment  in  portfolio 

46. ( I ) The  rzgistrar  may,  after Lonsultation with  the  advisory  committee.  determine 
the  manner in Lbhich and  the  limits  and  conditions  subject  to  which  securities or classes 20 
of securities  may  be  included in a  portfolio of a  collective  investment  scheme in 
securities. 
(3) The  registrar may. after  consultation  with  the  advisory  committee.  determine 

different  manners.  limits  and  conditions for different  securities or classes of securities or 
different  portfolios of a collective  investment  scheme in securities. 25 

PART V 

COLLECTIVE  INVESTMENT SCHEMES IN PROPERTY 

Definitions 

47. ( 1 ) In  this  Part  unless  the  context  indicates  otherwise- 
“collective  investment  scheme in property“  includes  a  scheme ;he portfolio  of 30 
which  consists o f  property  shares.  immovable  proputy, assets determined under 
subsection (3) or any  investment  permitted  under  szction 49: 
“fixed  property  company”  means  a  company a11 the  issued  shares of which  are 
included in a portfolio.  and  the  principal  business of which  consists in the 
acquisition  and  holding of- 
(a) urban  immovable  property or any  undivided  share or interest  therein or 

( 0 ,  such  other  immovable  property  or  any  undivided  share or interest  therein or 

“property  shares“  means  shares in and of- 4 0 
( o i  a fixed property  company: o r  
( 0 )  2 holding  company  which  has no subsidiaries  other  than fixed property 

companies  which  are  wholly  owned  subsidiaries as referred  to in section l ( 5 )  
of the  Companies  Act, 1973 (Act No. 61 of 1973): and 

“urban  immovable  property”  means  any  piece of land  registered  as  an erf.  lot or 45 
stand in a  deeds registry, including  the office of  the  Rand  Townships  Registrar, 
which  erf.  lot or stand  is  situated  in  a  township  as  defined  in  section 1 of the 
Advertising on Roads  and  Ribbon  Development  Act.  1940  (Act No. 21 of 1940). 
and. for the  purposes of section 49, any  piece of land registered  as  an  erf. lot or 
stand  in  a  foreign  deeds  registry. 50 

(2 )  The  registrar  may for the  purposes of this  Part  determine  assets.  other  than  those 
referred  to  in  the  definition of “collective  investment  scheme in property”.  which  may 
be  included in a  portfolio of a  collective  investment  scheme in property. 

7 -  
3 3 

leasehold in respect  thereof:  and 

leasehold : n  respect  thereof  as the registrar  may  have  approved: 
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Restrictions  on  administration of collective  investment  scheme  in  property 

Foreign countr!.  in  which  collective  in\.estment  scheme  in  property ma!' invest 

Certain  provisions of Par t  I\' to  apply  in  respect of manager  of collective 
inwstment  scheme in property 

1)efinitions 
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Xestrictions on business of coilective investmest rci~emt. in parricipation bonds 

Capacity of manager 

55.  ( 1 )  The manager o f  ;I co l ic t i \  e  investment  scheme in  participation  bonds may i n  

( 2 )  When xcting as :I principni in  respect o f  a tranwction  which is sthject  to  the 55 
respect of a n y  business  conducted by such manager  act  as LI principal or as an agent. 

provisions o f  any other law the ~nanager is entitled to charge such  tinance  charges as 
may be charged in t e r m  ofthe said law in connection with a money-lending  transaction. 



Registration of participation  bonds in name of nominee  company 

56. ( 1 )  Despite  any  contrary  law,  a  participation  bond  clearly  described  as  such  must 
be  registered  as  such in a  deeds  registry  in  the  name of a  nominee  company  as  nominee 
for  or  representative  of  the  participants. 

( 2 )  The  names  of  the  participants  need  not  be  listed in a  participation  bond. 3 

Rights of participant 

57. The  debt  secured  by  a  participation  bond  is, to the  extent of the  participatory 
interest  granted to any  participant, a debt  owing by the  mortgagor  to  such  participant  and 
not to  the  nominee  company,  and  the  rights  conferred by the  registration of any  such 
bond  are  regarded.  despite  the  regismtion of the  bond in the  name of the  nominee 10 
company. to be  held  by  the  participants. 

Riinimum investment  period 

58. .4n agreement in terms of which  a  manager  accepts  money  for  investment  in a 
collective  investment  scheme in porticipation bonds must  provide  that  such  money  is 
invested in such  scheme  for  a  period of not  less  than fi\.e years. 15 

Participatory  interests  rank in preference  concurrently 

59. All participator).  interests  granted in any  partiipation  bond.  wheneve?  granted. 
shall rank in  preference  concurrently Lvith one  another LIS from  the  date  of  registration of 
:he bond. 

Restrictions on rignts of nominee  company 20 

60. A nominee  compan)' ma! not  transfer.  cede or in   an!^ lvay encumber  any  of  its 
rights  under a participation'bond  without  the  a,ritten  consent of the  registrar. 

ColiateraI securit!, in respect of participation bonds 

61. ( 1  1 An!, collateral  security,  including  a  surety  mortsage  bond.  collateral  mortgage 
bond.  notarial  bond.  suretyship.  guarantee.  cession.  pledge  or  lien  accepted by a 25 
manager in addition  to a participation  bond  in  order  to sLc z-ure- 

( a )  the  debt  secured  by a participation  bond: 
(11) the  due  performance  by a mortgagor of his  or  her  obligations  under  a 

( c )  the  due  performance by a  suret)' of his or her  obligations  under a contract of 30 
participation  bond: 

suretyship  relating to such  debt  or to the  obligations of the  mortgagor. 
must be  registered ~n the  name of the  nominee  company ah nominee  for  or  representatil-e 
of  the participants.  and  any  contract  relating to such  security  must  be  drawn  and 
executed  in  favour of the  nominee  cornpan)'  as  nominee  for  or  representative of the 
participants. 35 

( 2 )  Despite  any  contrary  lau..  a  contract of suret! ship  relating to a  debt  secured by a 
participation  hond  and  accepted b!, a  manager  subject  to  subsection ( I  ). is enforceable 
by the  nominee  company in  its own  name  against the suret!- on hehulf ofthe  participants. 

( 3 )  Sections 56(2). 57, 58 and 59 apply  with  the  necessary c h a q e s  to  the  extent to 
which the!, can  be  applied. ir. respect of collateral  security  accepted by a manager  for  the 40 
purposes  referred to in subsection (1) .  and  a  reference to a  participation  bond  is 
construed so as to include a reference  to a participation  bond  and  collateral  security.  and 
a reference to a mortgagor  is  construed so as to include a reference  to a mortgagor  and 
the  grantor of collateral  security. 

txfore 21 June 1978 by  the  manager toi- the  purposes  referred to in subsection (1)  and  in 
respect of which  the  contract or arrangement  or  other  document  containing  the terms and 
conditions  thereof  was in force at that date. 

(4)  This  section  applies  with  the  necessary  changes  to  an)  collateral  security  accepted 45 
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PART VI1 

DECLARED  COLLECTIVE  INVESTMENT  SCHEMES 

Definition 

62. In this  Part.  unless  the  context  indicates  otherwise- 
“declared  collective  investment  scheme”  means a collective  investment  scheme 5 
other  than a collective  investment  scheme in securities,  property or participation 
bonds.  which  has been declared  to  be a collective  investment  scheme  under  section 
63.  

Declaration  of specific type of  business as collective  investment  scheme  for 
purposes of Act 10 

63. ( I )  The  Minister  may by notice in the Gtrzerte declare a specific  type  of  business 
to  be a collective  investment  scheme  to  which  this  Act  or  any  part or provision  thereof 
applies. 

(2) The  Minister  may for the  purposes of subsection (1)- 
(cr) define  the  business  activity of  a declared  collective  investment  scheme: 15 
(0) spccify  the  matters  that  must be inc!uded  in the  deed of a declared  collective 

I C )  issue  different  notices  for  different  types of declared  collective  investment 
investment  scheme: 

schemes. 

Certain  provisions to appll- in respect of declared  collective  investment  scheme 20 

64. Sections 41, 32, 43, 45 and 46 apply, to the  extent to which  they  can  be  applied 
with  the  necessary  changes. in respect of a manager of a declared  collective  investment 
scheme. 

PART VIII 

FOREIGN  COLLECTIVE  INVESTMENT  SCHEMES -- 35 

Restrictions  on  foreign  collective  investment scheme to carry  on  business in 
Republic 

6s’. (1) The registrar  may  approve  an  application by the  manager  or  operator of a 
foreign  collective  investment  scheme to solicit  investments in such  scheme  from 
members of the  public in the  Republic if- 30 

(a) the  application is in the  form  determined by the  registrar; 
(bj a copy of the  approval or registration by the  relevant  foreign  jurisdiction 

authorising  the  foreign  collective  investment  scheme to act as such is 
submitted: 

( c )  the  foreign  collective  investment  scheme  can  comply  with  the  conditions 35 
determined by the  registrar:  and 

(d )  the  fee  determined by the  registrar  has  been  paid. 
(2) A scheme  approved in terms of subsection (1)  must,  for  the  purposes of section 

15.4 of the  Financial  Services  Board  Act.  1990  (Act No. 97 of 1990),  be  regarded  as a 
financial  institution  and  the  provisions of that  section  apply,  with  the  necessary  changes 40 
required by the  context,  to  such a scheme. 

(3) A person  who  solicits  investments  in a foreign  collective  investment  scheme 
which is not  approved in terms of subsection ( 1 )  is guilty of an  offence  and  liable on 
conviction to a fine  or  imprisonment  for a period  not  exceeding five years or to  both a 
fine and  such  imprisonment. 45 

Reciprocity 

66. (1) If in terms of any- 
(a )  law of a foreign  country;  or 
(b)  regulatory or supervisory  action  taken  by  an  authority  or  body in a foreign 

country, a manager  connected  with  the  Republic is suspended,  disqualified  or 50 
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\Vithdrawal of appro\.al of foreign collective inyestment scheme 
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PART IX 

TRUSTEE OR CUSTODIAN 

Appointment and termination of appointment of trustee or custodian 

68. i I )  A m:~nager  must appoint  either a trustce  or a custodian  for its collecti\,e 
investment  scheme  depending on the  structure of the  collective  inwstment  scheme. 

(2 )  A person  may not bccome  or act as a trustee  or  custodian  unless that person is 
registered a 5  such  under  hxtion 69. 

( 3 )  When  the  appointmcnt of a trustee  or  custodian is terminated.  otherwise  than ;~s 
contemplated in  scction 6%-3). that trustee  or  custodian  must ;IS soon a s  possible  submit 
a [report to  the  rcgistrx stating- 

( t r i  whether an! irregularity  or  undesirable  practice is contemplated. has  tuken 
p l ; ; ~ ~  o r  i \  taking place in  the conduct of the  afhirs of  the collective 
in\cstment  scheme  which  has caused or is likely  to CLILISS tinanci:~] loss t o  
i n \  estors in  a  portfolio of the collective  investment  scheme: 

the re;Ison. if  hnmtn.  for  the  termination of the  appointment. 
( / I )  particulars of any  such  irregularity o r  undesirable  practice:  and 

(4) A trustee  or  custodian  intendins to retire  from  an  appointment in  terms of this 
scction.  must g ~ \ e  to  the mana_rer and  to  the  registrar not less  than h i x  months'  notice o f  
such  intention. m c l  during the said  period of six months  the  manager  concerned  must 
take  steps  to  appoint :I$ trustee  or  custodian  some  other  person  competent to act as such 
in terms of section 69. 

(5) If a manager fails to take the steps  mentioned in subsection (4) within [he said 
period of six months. the rqis t rar  may. after  consultation  with  the  manager.  direct the 
manager to Llppoint :IS trustee  or  custodian a competent  person  nominated b! the 
rezistrar. 

(6) (tr)  \.\.'hen i t  is impracticable  for  a  trustee  or  custodian  to  perform  any  or all its 
duties  under  section TO. tile trustee  or  custodian may appoint a representative hich is 
independent  from the manager  and  any of its agents.  to  perform  such  duties. 

( 1 7 )  A trustee  or  custodinn of ;I collective  investment  scheme  a.ho has nppointed LI 

representati\e  under p:1ragraph (trj.  is not divested of the  functions  referred to in  that 
paragraph. 

Qualifications and registration of trustee or custodian 

69. ( I )  The  following  types of company  or  institution  may  become or act ;IS a truswr 

( ( 1 1  a public  company  under  the  Companies  Act. 1973 (Act So. 61 of 1973): 
( / I )  company  or  institution  incorporated  under a special  Act.  excluding a close 

corporation  referred to i n  the  Close  Corporations  Act. I984 (Act No. 69 of 
I 984): 

( c )  a n  institution or branch ot'a foreign  institution  which is entitled  to  carry on the 
business o f  LI bank  under the Banks Act. 1990  (Act No. 91 of I990): or 

(ti) an institution \\ hich is regihtereci LIS an  insurer  under  the  Long-term  Insurance 
Act. 199s (Act so. 52 of 1998). 

( 2 )  A company or institution  referred to i n  subsection ( I )  may not become  or  act as ;I 

( r r i  maintains  capital  and  reserves  together  amounting  to  not l e s  than I O  million 

( b j  has  been  registered by the  registrar as a trustee  or  custodian. 

or as ;I custodian.  nmely- 

trustee  or  custodian  unless it- 

rand;  and 

(3) ( t r )  The  registrar  may not register any company  or  institution as ;I trustee  or 
custodian  under  this  section  unless  he or she is satisfied that- 

( i )  

( i i )  

the compan!. or institution is  not.  in relation  to  the  manager.  either a holding 
company  or a subsidiary  or  fellow  subsidiary  company  within  the  meaning of 
those  terms as defined in the  Companies  Act, 1973 (Act No. 61 of 1973): and 
the  general financial and  commercial  standing  and  indspendence of the 
company or institution is such  that it is fi t  for  performing  the  functions of a 
trustee or custodian  and  that  the  company  or  institution is by reason of the 
nature of its business  su%ciently  experienced  and  equipped  to  perform  such 
functions. 

3 

I i) 

15 
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(b )  The  registrar  may  revoke or suspend  any  such  registration  already  granted if at  any 
time  thereafter  he or she  ceases  to  be  satisfied  that  the  requirements  contained in 
paragraph (a) are  met  by  the  trustee or custodian. 

(4) Any  person  who  contravenes  subsection (1) or (2) is  guilty of  an offence  and  liable 
on  conviction  to a fine or to  imprisonment for a period  not  exceeding  one  year or to both 5 
a fine and  such  imprisonment. 

(5) The  registrar  must,  before  revoking or suspending a registration in terms of 
subsection (3)(0) .  notify  the  trustee  or  custodian  concerned  of  the  grounds  upon  which 
such  action is contemplated  against it. and  must  give it a reasonable  opportunity of 
showing  cause  why  the  proposed  action  should  not  be  taken. 10 

(6) The  trustee or custodian  has  the  right  to  present its case  verbally  to  the  registrar 
and  in  doing so to  be  represented  by  any  other  person. 

Duties of trustee or custodian 

70. ( 1 ) A trustee or custodian must- 
ensure that the  basis on m,hich the  sale.  issue,  repurchase or cancellation. as 15 
the  case  may be. of  participatory  interests  effected by or on  behalf  of a 
collecti\ e in\,estment  scheme is carried  out is  in accordance  with  this  Act  and 
the  deed: 
ensure  that  the  selling or repurchase  price of participatory  interests  is 
calculated in accordance  with  this  Act  and  the  deed: 20 
carry our the  instructions of the  manager  unless  they  are  inconsistent  u'ith  this 
Act or the deed; 
\.erify  that in  transactions  involving  the  assets of a collective  investment 
scheme an!' consideration  is  remitted  to it within  time  limits  which  are 
acceptable  market  practice in the  context of  a particular  transaction: 15 
\ erify that th- income  accruals of a portfolio  are  applied in accordance  with 
thix Act and  the  deed: 
enquire  into  and  prepare a report  on  the  administration of the  collective 
investment  scheme  by  the  manager  during  each  annual  accounting  period.  in 
M.hich i t  must  be  stated  whether  the  collective  investment  scheme  has  been 30 
administered in accordance with- 
( i )  thz  limitations  imposed on the  investment  and  borrowing  powers  of  the 

manager  by  this  Act;  and 
( i i )  the  provisions of this  Act  and  the  deed; 
i f  the  manazer  does  not  comply  with  the  limitations  and  provisions  referred  to 35 
in paragraph  (f)(i) or ( i i ) .  state  the  reason  for  the  non-compliance  and  outline 
the steps  taken  by  the  manager  to  rectify  the  situation: 
send  the  report  referred  to  in  paragraph If) to the  registrar  and to ths  manazer 
in  good  time to enable  the  manager  to  include a copy of the  report in its  annual 
report: 
ensure that- 
( i )  there is a legal  separation of assets held under  custody  and  that  the  legal 

entitlement of investors  to  such  assets  is  assured: 
( i i )  appropriate  internal  control  systems  are  maintained  and  that  records 

clearly  identify  the  nature  and  value of all assets  under  custody.  the 45 
ownershiD of each  asset  and  the d a c e  \\,here  documents  of  title 

40 

pertaining  to  each  asset  are  kept. 
12) A trustee or custodian  must  report  to  the  manager  any  irregularity or undesirable 

practice,  whether  declared in terms of section 21 or not,  concerning  the  collective 
investment  scheme of which  it is aware  and if steps  to  rectify  the  irregularity or practice 50 
in question are not  taken  to  the  satisfaction of the  trustee or custodian. it must  as soon as 
possible  report  such  irregularity  or  undesirable  practice  to  the  registrar. 

( 3 )  The  trustee or custodian  must  satisfy  itself  that  every  income  statement,  balance 
sheet or other  return  prepared by the  manager  in  terms of section 90 fairly  represents  the 
assets  and liabilitizs. as well as  the  income  and  distribution of income. of every  portfolio 55 
of the  collective  investment  scheme  administered  by  the  manager. 

(4) At  the  request of the  trustee or custodian.  every  director or employee  of  the 
manager  must  submit to the  trustee or custodian  any  book or document or information 
relating  to  the  administration  by  the  manager of its  collective  investment  scheme  which 
is in his or her  possession or at his or her  disposal.  and  which  the  trustee or custodian 60 
may  consider  necessar),  to  perfolm it5 functions. 



( 5 )  A person  may  not  interfere  with  the  performance  by a trustee  or  custodian of its 

(6) A trustee or custodian of  a collective  investment  scheme  which  fails to per fom 
functions. 

any of its  duties  referred  to in this  section,  is  guilty of an  offence. 

Status of assets 

71. For purposes of this Act any- 
( a )  money  or  other  assets  received  from  an  investor:  and 
(17) an  asset of a portfolio. 

are  regarded ;ts bein? t r u t  property  for  the  purposes of the  Financial  Institutions 
(Protection  of  Funds) Act. 2001 (Act No. 28 of 2001), and a manager,  its  authorised 10 
agent.  trustee  or  custodian  must  deal  with  such  money or other  assets in terms  of  this  Act 
and  the  deed  :~nd i n  the  best  interests of investors. 

Liability OF trustee or custodian in respect of loss of assets 

72. The  trustee or custodian  must  indemnify  the  manager  and  investors  against  any 
loss or damage  suKered in respect of money or other  assets in the  custody of the  trustee 15 
or custodian  and  which  loss or damage is caused  by a wilful or negligent  act or omission 
by the  trustee cr  custodian. 

PART X 

AUDITOR 

Appointment  and  approval of auditor 20 

73. ( 1) A manaser  must  appoint an auditor  for  the  purpose of auditing  the  whole of the 
business of the  coilective  investment  scheme  administered by it .  

( 3 )  No director  or  employee of  a manager.  trustee or custodian m d  no tirm of which 
any  such  director or employee is a member  may  be  appointed as an  auditor of a 
collective  investment  scheme. 15 

(3) A manager  must  within 30 days  from  the  date o f  appointment of an auditor  apply 
to the  registrar for approLal  of such  appointment. 

(4) The  regiwar  may  withdraw a prior  approval of the  appointment of an  auditor. 
(5)  An  audiwr  who  has  been  removed by a manager  from  his or her  ofice as auditor. 

must  inform  the  registrar  thereof. 30 

Accounting  records  and  audit 

74. ( I )  A manager must in respect of itself and  every  collective  investment  scheme 
administered  by it- 

( 0 )  maintain  the  accounting  records  and  prepare  annual  financial  statements in 
conformity  with  generally  accepted  accounting  practice: 35 

( b )  preserve  such  records in a safe  place  for a period of at least  five  years  as  from 
the  date o f  the  late\t  entry  therein;  and 

( c )  caase  such  records  and  annual  financial  statements to be  audited,  not  later  than 
three  months  after  the financial year  end of the  manager  or  collective 
in\.estrnent  scheme.  as  the  case  may be. or  such  later  date as the  registrar  may  40 
allow. by an auditor  whose  appointment  has  been  approved  by  the  regislrar in 
terms o f  section 73. 

(2) The  auditor must- 
( a )  examine  the  xcounting  records  and  annual  financial  statements: 
( b )  satisfy  himself or herself  that  the  accounting  records  comply  with  the 45 

requirements of this  Act;  and 
(c) ensure  that the financial  statements  are  properly  drown  up so as to  fairly 

represent  the  financial  position.  and  that  the  results of the  operations of the 
manager  and  every  portfolio of its collective  investment  scheme  are  in 
accordance  with  generally  accepted  accounting  practice and in the  manner 50 
required  by  this Act. 

(3) When  the  auditor of a collective  investment  scheme  has  conducted an audit  in 
terms  of  subsection ( 2 ) .  he or she  must  report to the  manager  that  the  accounting  records 



and  the  annual  financial  statements  have  been  examined in accordance  u,ith  generail), 
accepted  auditing  standards  and i n  the  manner  required b!. this Act  and  state  whether in 
his or  her  considered opinioll they  fairly  present  the fin:tncial position  and  the  results of 
the operations o f  the  manaser  and its collective  in\.estl;)ent  scheme. 

he or  she  must  include i n  his o r  her report  a  statemcnt  explaining  the  facts o r  
circumstances \vhich pre\  ented him or her  from  making his or  her  report or from making 
i t  uithout  qualification. 

( 5 )  The  auditor'\ repor! under  subsection ( 3 )  must. unless a11 the members  present 
agree t o  ;he contrary. be read  out at the  annual  general  meeting of  the manager. 1 0 

16) An auditor  u.ho  fails to perform  an)' of the  duties  referred  to in  this  section. is 
guilty of an ofence.  

(1) If'lhe  auditor i5 unable  to  nlahe  such a report or t o  make i t  u.ithout  qualification. 5 

Duty of auditor  to  disclose  irregularity  or undesirable practice 

CON\TRSION OF COLLECTIVE IN\7ESTRIEKT SCHERIE 

Definitions 

76. I I 111 this Part.  unless the context  indicates  other\\~i~e-- 
"applicable  date". i n  relation  to a conversion of ;I collecti\.e  in\~estment  scheme. 3 0  
means  the date of the con\,ersion: 
"coliecti\,e  in\-estment  scheme"  includes  one 01- more  poflfolios  under  such 
\che.ne  and ma!. depending on the  structure of the scheme.  include a manager: 
"conversion" means ;I con\.er\ion of a collecti1e  inwstment  scheme  to  any  other 
iormat of a collecti\.e in\estment  scheme  permissible  under thib Act: 35 
"cor version  hchcn~c"  means a scheme r e ~ u l a t i n ~  :I conveniol:  and  governing  the 
reciprocal  right\ and  obligations of the  part~es l o  the con\  crsion: 
"qualif!;ing interst". in  relation  to 21 collecti\ t' i n \  estnlent  scheme  which is 
conwrted. mean\ an!' participator! interest i n  ~ u c h  schemc  which \vas issued 
belore the  applicable  date. 30 

( ( / )  specif),  the basis. terms.  conditions and cost of the con\  ersion; 
( I , )  provide  for  the  issue of participatory  interests i n  a  collective  investment 

scheme  established b!, the  con\wsion: 
( C I  provide  for an ofter.  either to persons  who  immediately  before  the  applicable 35 

date were in\,estors  with a qualifying intt'rcst i n  the  collective  investment 
~ c h e m e  and  to  members of the public. to take up participatory  interests in the 
collecti\  e  investment  scheme  established b) the con\  ersion:  Provided  that 
participatory  interests may be  offered to members of the  public  to  the  extent  to 
urhich they  are not taken  up b! persons  holding  a  qualifyins  interest in the 50 
collective  investment  scheme  concerned  immediatel!~  before  the  applicable 
date: 

(clj provide  for  payment of the \,slue of the  participatory  interest  of  any  investor 
who  chooses  not  to  take up B participatory  interest  in  the  collective  investment 
scheme  established by the  conversion  or  who  holds  a  qualifying  interest of a 55 
lesser value than  the value determined in the  conversion  scheme as the 
minimum  for  a  qualifyin,  Interest. ' 

( 2 )  A conversion  scheme must- 
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Conversion of collective investment scheme 

77. 4 manaser may not  convert a collective  investment scheme- 
i l l )  without  the  approval of the registrar:  and 
(11) unless  uuthorised by ;I resolution adopted by a majority in  value of investors 

in the  nlanner  determined by the reL' m t r x  5 

Application  for registrar's  approval 

Consideration of application 23 

79. ( 1 The  registrar m:!. not appro\ e a con\ tx-sion if- 
1 0 )  m y  o f  the doctinents referred to in xection 7 S ( 2 )  is incon5ixtent lvith this .\c~ 

or  contains a pro\ ision \\hich is undesirnble: 
/ / I ,  the basis o r  conditions on  \vhich :I participatory intereht in  the proposeci 

collective  invewnent  xchenx is offered to  investors 01' t o  investors and -3) 
members of the pubiic referred to i n  .section 76(7 ) ( ( , )  arc !lot re:lsonable or fair 
or might have the  effect that ~1 p;u~icip;~tory  interest in  :he proposed scheme 
may be acquired contrary 10 this  Act o r  any other la\\: o r  

f c ' )  the applicution does not comply  with 11 requirement o f  [his Act o r  any  other 
law. 35 

( 2 )  For the purposzs o f  considering  the basis and conditions  on  which ;I 

participatory  interest i n  any proposed collective  investment  scheme is oufefered t o  
investors o r  to investors m ~ l  nmnbers of the puhlic referrcrl to in section 7612)(c) the 
registrar may. aftcr  consult:~tion Lcith the m a n a p .  designale n person to investigate  and 
x lk ise  him or her on  thc reusonableness  and fairness o f  the  proposed basis and 40 
conditions. 

i h ,  The  costs o f  an in \eLt ip ion  i n  terms 01' pnragraph ( u )  must be paid by the 

(-7) The  registrar may nor r e fu \ i  an application  \\ithout  having  afforded  the manager 
manager. 

;I reasonable  opportunity t o  m e n d  the relevant  document in accordance  with the 15  
rezistrar.5  requirements. 

Resolution by investors 

80. ( I ) A S  soon a s  the rezistrar  has  approved a conversion.  the  manager  must  obtain 

(2)  If the  investors  pass a resolution  authorising  the  conversion, the registrar  must. at 5 0  
:I rcsolution passed by investors  allthorising  the  conversion. 

the request of the  manager. issue a certificate to the  manager  confirming the registrar's 
approval of the  conversion. 
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Registration of memorandum  and  articles of association 

81. (1 )  If a collective  investment  scheme  is  not a company  incorporated  in  terms of 
the  Companies  Act.  1973  (Act No. 61 of 1973).  and  is  converted  into a collective 
investment  scheme in the  format  of a company, it must  be  incorporated  as a company in 
terms of the  Companies  Act,  1973,  with  its  memorandum  and  articles  of  association 5 
complying  with  that  Act:  Provided  that,  subject to the  requirements of the  Companies 
Act,  1973,  and  any  requirement  of  the  registrar  or any other  authority,  the  conversion 
must  be  regarded  as  having  taken  place upon the  registration of the  memorandum  and 
articles of association  under  that  Act. 

association  of a company  contemplated in this  section  unless  the  application is 
accompanied by a certificate  issued in terms  of  section 82(1). 

(3) For  the  purposes of the  registration of the  memorandum  and  articles  of  association 
of any such cornpan!' in  terms  of  the  Companies  Act.  1973  (Act No. 61  of  1973).  the 
persons  referred  to i n  section 78(2) (~1  must. if the!, accept  their  appointment as the first 15 
directors of the  cornpan)'.  sign  the  memorandum  and  articles of association  as i f  they 
were  the  subscribers of such  company  as  contemplated in section 5412) of the 
Companies  Act.  1973. 

( 2 )  The  Registrar of Companies  may no1 register  the  memorandum  and  articles of 10 

Certificate of registration of conversion and notice  in Gazette 

82. ( 1 )  Within 11 days  after  the  applicable  date  the  manager  must  forward  four 20 
certified copies of its  deed  to  the  registrar,  whereafter  the  registrar  must  issue  the 
manager  with a certificate of registration  as a manager of the  converted  collective 
investmen1 scheme  upon  payment of the  registration  fee  determined by the  registrar. 

( 2 )  The  registrar  must  zive  notice in the GarettE of any  conversion  and  the  applicable 
date of a conizrsion in terms of this  Part. 25 

Efi'ects of conversion 

83. ( 1 )  The  business of ;I converted  collective  investment  scheme  which  existed 
before  the  conversion.  continues  thereafter but  in the  converted format and  from  the 
applicable dale- 

( a )  the  relevant  provisions of this  Act  apply to it;  30 
( h i  2 reference in any  document  to  the  former  collective  investment  scheme  is 

construed.  unless  inconsistent  with  the  context  or  otherwise  clearly  inappro- 
priate. as a reference to the  collective  investment  scheme  in  its  new  format: 

( C I  i f  applicable.  the  persons \vho immediately  before  the  conversion  were 
directors of the  manager  must  vacate  their  ofices  and  the  persons  referred to 35 
in section 7 S ( 2 ) ( ~ )  become  the  directors of the  manager of the  converted 
collective  inyestment  scheme: 

( d l  the  investors  hoiding a qualifying  interest  become  investors in the  converted 
collec~ive  in\restment  schemc;  and 

( e )  all participator! interests  issued  by  the  former  collective  investment  scheme 40 
and  nhich \yere not repurchased  or  cancelled  before  the  conversion,  become 
participator! interests in the  converted  collective  inwstment  scheme. 

( 2 )  Except in so far  as  this  section  provides  otherwise. a conversion  does  not  derogate 
from  the  ohligations o f  the  collective  investment  scheme  or  the  rights of any  creditor of 
the  collective  investment  scheme  before  the  conversion. 45 

Issue of participatory  interests to persons who were investors  in  former  collective 
investment  scheme 

84. (1) An  offer  to  investors  holding a qualifying  interest to take up a participatory 
interest in a collective  investment  scheme  established by a conversion in terms of this 
Part must  be  made in writing to  each  individual  investor.  and  such  offer  must  be 50 
accompanied  by a statement  issued by the  manager  and  must  contain  such  particulars in 
connection u,ith- 

(a )  the offer. the  conversion  and  the  collective  investment  scheme's  profit; 
Ib) the  scheme's  business  prospects; 
(c) the  scheme's  general  state of affairs: and 
fd)  such  other  affairs  of  the  scheme as the  registrar  may  require. 

55 



(2) The  provisions of  the Companies  Act, 1973 (Act No. 61 of 19731, with  respect  to 
the  issue  of a prospectus or an offer of shares.  do  not  apply to an offer  referred  to in 
subsection (1) .  

( 3 )  Upon  a  request  made in writing by an  investor  holding  a  qualifying  interest  to  a 
manager  (except a manager of a collective  investment  scheme in property)  to  apply  the j 
proceeds  of  such  interest  for  the  payment of a  participatory  interest in a converted 
collective  investment scheme- 

( c l )  such  qualifying  interest  may be redeemed  immediately  despite  the  conditions 

(hi such  proceeds  may be applied  for  the  payment  of  such  participatory  interest. 10 
attached  thereto:  and 

55. ( 1 ) A manager  may not sell  or offer for .;ale any  participatory  interest in a portfolio 1 j 
of a collective  investment  scheme  unless ;it the time of such  offer  thz  portfolio  included 
assets in  the  manner.  within the limits or on the  conditions  determilled by :he  registrar. 

( 2 )  A manager may. subject  to  section 95. lend or offer to lend m e t s  included in a 
portfolio in the  manner.  within  the  limits o r  on the  conditions  determined in the  deed. 

( 3 )  Different  manners.  limits  and  conditio:^^.; for different assets or portfolios  may  be 20 
determined or provided  for  under  subsectim I 1 )  or ( 2 ) .  

Business  capacity of manager 

56. ( I X manager  may  conduct  business  other  than  administration  subject to the  prior 

( 2 )  The  registrar may on such  conditions ;IS he o r  she  may  determine  approve thz 25 
approval o f  the  re='  (wtrar. 

application of a manager to conduct  other  business. if the  investors in the  collectiLe 
investment  ccheme  administered by the manager  are  not  likely to he prejudiced. 

Delinition 

57. For  the  purpose or' sections YS and 89. "liquid  form" meacb any asset Lbhich is 
capable  of  being  liquidated  within  seven  days. 30 

Capital  requirement which manager  must  maintain 

SS. ( 1 ) A  manager  must on an ongoing  basis  maintain in liquid  form  the  capital  for thz 

( 2 )  The  registrar may exempt  the  managers of a particular  category of collecti\z 
matters and risks  determined by the  registrar. 

investment  schemes  from  any  or all the requirements  referred  to i n  subsection ( 1 and 35 
determine  capital  requirements  for  such  managers. 

( 3 )  The  regihtrar may exempt a rnanaller i'rom compliance  with  the  requirements o f  
this  section  for  such  period. not exceeding six months.  and on such  conditions  as he or 
she  may  lay  down. 

exempted  under  subsection ( 3 ) ,  must  within 30 days  notify  the  registrar in writing to that 
effect. 

(4) A manager  who  ceases :o comply  with  subsection (1). and  who  has not been 40 

Obligation of manager to maintain  capital  requirement  and  failure to  comply 

89. ( 1) A  manager  may  not  be  registered or allowed to continue as a  manager. unless 
at the  time  of  registration  and  at all times  thereafter  the  manager  has  nett  assets in liquid 45 
form  which  exceed  the  minimum  capital  requirement  determined  under  section 88. 

(2) A manager  who,  immediately  before  the  commencement of this  Act,  was  a 
management  company  registered  under  any  law  repealed by this Act, must within 60 
days  after  such  commencement  comply  with  the  capital  requiretnent  determined  under 
section 58. 50 
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Financial statements  and  other  information to be  furnished  by manager 

90. ( I ) A manager n1ust~- 
( 0 )  not  later  than 90 days  after  the close of its financial year. send  to  the  registrar 

a copy of the  manager's duly audited  financial  statelnents  and  those  of  every 
portfolio of the collecti1.e investment  scheme  administered b>* the  manager: 5 
and 

( 0 )  on or  before a date  specified by the  registrar,  lodge \\%h the  registrar  such 
further  information and explanations i n  connection \<,it11 the  financial  and 
other  statements  referred  to as the registrar  may  request. 

( 2 )  A nunager m w t .  not later  than 90 days  after  the  close of the  financial  year  of  every I O  
pol-tfolio o f  the collecti\e  in\atment  scheme  administered b! the  manager. send to 
c\er! i n \  :stor i n  such po;'tl'olio a report  relating to the  portfolio  containing  the 
infornlatic-~n determined by the regi51rar. ( 3 ,  Copies of the financial  statement^. other s ta temcm or information  referred to i n  
subsection ( I )  and 12) must he kept :I\ ailable at e\'ery office of  thc manager or of its 15 
authoriscci agents lor inspection cluring ordinar! oftice hours b!. an!' in\  estor in  the 
collecti\c invebtment  scheme  concel-ned or other  person  interested in in\,esting  in  a 
partlcipatcr! interest i n  such  scheme. 
(41 A nxtnager  must. in the manner determined b>, the  registrar. lodyc a%h  the 

registrar- 

91. An-ianayr  or i h  norninee  cxercising  the Loting power conferred on i t  b!. the  assets 
held in ;I pxtfolio.  must  exerciw  such  pou'er in the best interest of the  investors. 

Linauthorised gain derived from acquisition of assets 

93. ( I 1 The amounts njhich ma! be deducted  from a portfolio are- 
i u )  charges p a p b l e  on the buying or selling of assets  for  the  portfolio such as 

,hi auditor's  fees.  bank charges. trustcc  and  custodian  fees  and  other le\.iex or 

( ( ' 1  snare  creation fees paynble to the Registrar o f  Companies  for  the  creation of 
authorised  capital  or. in the case of a collective  investment  scheme in property. 
the  costs  incurred in the  creation and issue of participatory  interests: SO 

krolwage. ma~-hetahlt  sccurities  tax. \.alu:-added tax or stamp  duties: 45 

t;lXeS: 

i d )  the  agreed  and disclosed ser\.ice  charges of the  manaser:  and 
i c , )  any costs incurred  as a result  of a collective  investment  scheme in property 

( 2 )  Amounts  other  than  those  referred  to in subsection ( 1  ) may  not  be  deducted by a 
being listed on an exchange. 

manager from a portfolio  unless  determined by the  registrar. 55 
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Calculation of price  and  limitation of amount of rounding-off  accrual 

Sale of participatory interests  only  on  payment o f  full purchase  price  and 
restriction on lending or hor:.owing of money 

Power of manager to borrow money to bridge insufficient  liquidity  in a portfolio 

Matters  which must be  provided for in deed and  exemption from and  suspension of 
provision of deed 

97. ( 1 j EL er! deed must set o u t  the  requirements for the aclminixtration ut' LI portfolio 40 
and i t  must contain.  m1ongst others and as far ;IS the) can be applicd.  pro\.isions t o  
regulate  the  lnatters  detailed in Schcdule 1 in respect o f  a coll;cti\.e in\zstment scheme 
i n  securities  and thow detailed in Schedule 2 i n  respect o t  ;I collectiir invejtment 
scheme in property. 

collective  iniestment  whrmes from the  provisions of subsection ( I )  and determine the 
matters to be complied with o r  to be provided for in :I deed by such type o r  categor!' o f  
collective  investment schemes. 

( 3 )  The registrar Inah' by notice in the Gtrxtrc suspend a provision of any  deed  and 
determine the matters to be complied  with  or  suspend such a provision  and  determine 50 
matters in  respect of which any deed must be  amended. 

Void provisions of deed  and  amendment of deed 

( 3 )  The  registrar m a y  by notice in the Gccetfe exempt a particular  type  or  category of 45 

98. ( I  ) A provision in a deed  which is inconsistent  with  this Act is void. 
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( 2 )  ( a )  The  parties to a deed  may  by  supplemental  deed  amend a deed but no amendment 
of a deed is valid  unless  the  consent  thereto of a majority in value  of  investors  has  been 
obtained in the  manner  prescribed  in  the  deed. 
IbJ If the  registrar is satisfied  that  any  such  amendment- 

( i )  is required  only to enable  the  provisions  of  this  Act or of  the  deed  to  be  given 5 

(ii) will benefit  the  investors: 
iiii) will not prejudice  the  interests  of  investors: 
(iv)  does not amend  the  fundamental  pro\isions or objects of the  deed:  and 
( v )  does  not  release  the  trustee.  custodian or the  manager  from  any  responsibility 10 

effect 10 more  conveniently or economically; 

to  the  investors. 
he or she  may  direct  that  such  consent  be  dispensed  with. 

1'3) Subject to subsection ( 2 ) -  a deed  which  immediately  prior to the  date of 
commencement of this  Act  was a deed in ternls of any  law  repealed  by  this  Act, must 
within 1 Z months  from  the  date of commencement of this  Act  be  amended.  15 
supplemented  or  replaced in ordel-  to comply fully  with  the  requirements of this  Act. 

Amalgamation of business of collective  investment  schemes or portfolios  and 
cession. t ransfer  or take-over of rights of  investors 

99. [ 1 )  The  business of two  or  more  collective  investment  schemes or two or more 
portfolios of a collective  investment  scheme ma!' not  be  amalgamated,  and  the  rights of 
the  in\estors in a portfolio  ma)'  not be ceded  or  transferred  to or be  taken  over  by  any 
other  poflfolio  or  collective  investment  scheme.  except  with  the  prior  consent of- 

( a !  inizestors holding a majorit).  in  value  of  participatory  interests  in  each 
collective  investment  scheme or portfolio  (hereinafter  referred to as  an 
original  schemt or ponfolio) to which a proposed  amalgamation,  cession. 
transfer 0:- r:Ae-over refers:  and 

iij,  the registrar.  granted  on  such  conditions  as  he  or  she in writing  may 
determine. 

12)  A co;'! of the tr:ulsaction (hcreinaftcr  referred to as  the  proposed  transaction) 
\vherebb the proposed amaigan7::tion. cession.  transfer  or  take-o\.er is to be  effected  and 
such othe.  particulars  a> ma! h: necessary  to  enable  the  registrar  to  exercise  his or her 
poners u"1der this section.  must  be  submitted  to  the  registrar b!. the  parties  to  the 
proposed  transaction. 

(3) The  registrar  may  grant  his  or  her  consent  under  subsection ( 1  )(O) only if he  or  she 
is satisfied that- 

( U J  every  in\.estor.  of  whose  address  the  manager is aware. in an  original  scheme 
or  portfolio  has  been  furnished in writing.  within a reasonable  period  before 
the  date  dctermined by the  registrar.  with  particulars  of  the  proposed 
transaction  and of the  procedure  which  the  parties  concerned  intend  to  follou,. 
$0 as to ei1surc that  c\.er)  such  investor  shall. on the  date on which  the 
proposed transaction heconles ei'iecti\.e.  hold  in the  neu'  scheme  or  portfolio 
buch participatory  interests a i t h  an aggregate  money \ , due  which is not less 
than the lo\ver of the  nett  asset value or market  value. as may  be  fair  and 
reasonable i n  the  circumstances, of the participator!, interests  which  such 
investor.  immediately  before  the  date  on  which  the  proposed  transaction 
becomes  eKecri\,e. held i n  an original  scheme or portfolio: 

l h  J [he proposed transaction u i l l  not  be  detrimental to any  investor in an original 
scheme  or  portfolio:  and 

( c )  m\aestors holding a majorit! in value of participatory  interests in an  original 
;cheme or portfolio  have not  notified the  manager in writing on or before a 
(date determined by the  registrar  and  disclosed by the  manager in writing  to 
e\'er! inLestor. that  they  refused  consent  to  the  proposed  transaction. 

(4) Whcn a proposed  transaction  becomes effective- 
i c i )  Ihe provisions of the  deed of the ne\\' scheme  or  portfolio or of  the  scheme or 

portfolio  which  acquired  rights by amalgamation.  cession.  transfer or 
rake-over  bind  the  investors  in  an  original  scheme or portfolio: 

( 1 2 )  a11 the  assets of an  original  scheme or portfolio  vest in and  form  part  of  the 
new  scheme or portfolio or. as the  case  may  be.  the  scheme or portfolio  which 
acquired  such  assets  by  amalgamation,  cession.  transfer or take-over; 

I C )  the provisions of the  deed of the  new  scheme or portfolio or of  the  scheme or 
portfolio  which  acquired  rights by amalgamation,  cession,  transfer or 

20 

25 

30 

35 

40 

45 

50 

55 

60 



( 5 )  If ;I proposed  transaction  becomes  effective.  every  Rtgistrar of Deeds in whose 
deeds  registry  property or other  rights are resistered in the  name of or  in favour of  an 
original scheme or portfolio- 

( a i  on  production  to him or her o f a  certificate in which  the  registrar  states that- 
( i )  he or she in terms of subsection (1)(6) has  granted  consent  to  the 

( i i )  the  arnalgamation.  cession. tranhfer or  take-over in question has heen 

0 1 )  on production  to  him o r  her of the  title  deed or other  deed or docun~ent in 

mus1. on  such  title  deed  or  other  deed  or  document  and in  his or  her  registers or other 
b o o k  make  such  sndorsements  and  entries as may be necessary as a result of the  said 
amalgamation.  cession.  transfer  or Lake-over to effect  or  record  the  transfer  I!ithe said 
property or other  rights  to the new  scheme o r  portfolio or, as the  case  may be. to the 
sche ne or portfolio  acquiring  rights by means of the  amalgamation.  cession.  transfer  or 
take-over in question. 
(6) Except in so far as this  section  provides  otherwise. an amalgamation.  cession. 

transfer or take-oler in terms of this  section  does  not  derogate  from  the riFhts of any 
creditor or any  obligation  relating to an original  scheme or portfolio. 

(7  I No transfer or stamp  duty  or  registration or other fees are  payable  in  respect of any 
endorsement or entry  made in terms  of  subsection (51, and  no  stamp  duty or other  fees 
are payable in respect of the issue of a  substirutins  participatory  interest or the  transfer 
of asjets as a result of any  amalgamation,  cession.  transfer o r  take-over i n  terms of  this 
section. 

proposed  transaction:  and 

carried  out  properly;  and 

qwstion. 

Contents of price list. advertisement, brochure and similar document 

100. ( 1) If in any  price list. advertisement.  brochure or similar  document  published b y  
a manager or by  any of its authorised  asents for the  purpose of soliciting  the sale o f  
participatory  interests in a  collective  investment  scheme,  the  price of any  participatory 
interest is mentioned or a particular  portfolio is referred  to,  the  undermentioned 
particulars  must be clearly  wt  out  therein  with  reference to each  such  participatory 
interest or portfolio. namely- 

( C L J  the c h a r p  that may be levied by the  manager.  the  method of calculation  and 
the  quantum of those  charges  and  the  time  when  they  may  be  levied:  and 

1/71 the basis on  which the manager  undertakes to repurchase  participatory 
interests offered to i t  and  the  basis  on  which  selling  and  repurchase  prices will 
be calculated in accordance  with this Act  and  the  terms  and  conditions o f  the 
deed. 

( 7 )  Any  reference in any  price list. advertisement,  brochure or similar  document 
pl1bli:jhed by a manager or by any of its authorised  agents,  to  the  yield to be derived  from 
any  participatory  interest  offered  for  sale by the  manager.  must  be confined- 

( l l j  in the case  of  any  such  document  published  after  the  expiry of a period of 12 
months  following the date of the  first offer of participatory  interests  to  the 
public.  to  particulnrs of the  yield.  calculated in the  manner  specified in the 
deed.  for  the  last  preceding  period of 12 months for which a distribution  has 
been declared, and a statement as to  any  facts  likely  to  influence  future  yield: 
and 

( h )  in the  case of any huch document  published  within  the  first-mentioned  period, 
to  information as IO the  probable  yield  calculated in a  manner  clearly set out 
in  such  document. 

13) If, in any  price list. advertisement,  brochure or similar  document  published by a 
manalger or by any of its  authorised  agents, it  is stated  that  investors in  a portfolio of the 
collective  investment  scheme  are  entitled  to  participate in its  profits,  there  must also be 
stated  what  amount  was so distributed  during  the  previous  financial  year,  expressed as 
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a percentage  of  the  aggregate  market  value.  as at the  close  of  that  year,  of all assets  then 
held  on  behalf of investors in that  portfolio. 

( I )  There  must  be  included in every  price  list,  advertisement.  brochure  or  similar 
document  published by a manager  or by any of its  authorised  agents in which 
participatory  interests  are  commended  to  the  public,  a  statement in clear  and 
unambiguous  terms.  to  the effect that  the  value of participatory  interests in a portfolio is 
sub,ject to  fluctuation  from  time  to  time  relative  to  the  market  value of the  assets 
comprised in the  portfolio:  Pro\.ided  that  the  registrar  may,  subject to such  conditions as 
he or she  may  deem tit. exempt  a  manager  or  any  such  agent  from  the  provisions  of  this 
subsection in relation to any  advertisement  or  any  particular  type  of  advertisement 
utlich is of such  a  nature that i t  would  be  unreasonable  to  require  the  manager  or  such 
agent  to  comply Lvith this  subsection. 

Principal office and public officer in  Republic 

101. ( I  1 A  nunager must maintain  a  principal office in the  Republic.  must  appoint  a 
public officer i n  the Republic and must  notify  the  registrar in  nrriting. within 30 days 
after the  commencement o f  this  Act. of the  location  and  address of that  office  and  of  the 
name of its public ofiicer. 

( 2 )  Whenever 21 m a n a y  has changed its principal office or  has  appointed a new 
public officer. i t  must  uithin 30 days front such  change  or  appointment  give  notice in 
\vriting thereof t o  the r tz '  '<'I strar. 

( 3  1 Process in an! legal proceedings  against a manager  may be served at the  principal 
ofi7c.e of the  nunagsr.  and if such office  is no  longer in existence,  service  upon  the 
rt.zi.;tral- is deemed  to be sen ice  upon  the mana_cer. 

\$'inding-up o f  portfolio of' coliective  investment  scheme 

I:;?. 1 1 ) I f  at the  time.  \<.hether  before  or  after  the  commencement of this  Act,  when 
a pc~rti'olio \\'as first fornmed under a collective  investment  scheme. no period  was  fixed 
for ! k  duration of that  portfoiio.  the  manager.  trustee  or  custodian ma).. on application 
t o  :lie rtgiytrar  and sub.ject t r  such  tenns  and  conditions as he  or  she  may  determine, 
kvind up that portfolio at an! rime. 
i:! 1 Despite  subsection ( I  ). an! competent  division of the  court  may, on the 

application of a manager.  trustee or custodian.  order  an)'  such  portfolio  to  be  wound up 
it' tils court is satisfied  that  to do so n.ould  be in the  interest of investors in that  portfolio. 

( 3 )  Upon  the  \vinding-up of a  portfolio in terms of this  section  the  manager  must 
undcr the  control  and  supen~ision of the  trustee  or  custodian  realise  all  the  assets of such 
portfolio as soon  as  possible  ha\,ing  regard  to  the  interest of in\,estors. but the  manager 
incur\  no  liability b) reason of the  exercise in good  faith of its  discretion as to the  time 
of rxlisation of an!. assets unless the  discretion is exercised in a grossly  negligent 
nxu~ne1-. 

( -  The net proceeds of' the  realisation of  such  assets  must be deposited in the  trust 
acccant referred to in section 105 and  must  under  the  control  and  supervision of the 
trustee or custodian  be  distributed by the  manager or the  trustee or custodian, as the  case 
ma! be. amongst  the  in\.estors  and  the  manager i n  proportion  to  their  respective 
parttcipator!, or  other  interests i n  the  portfolio. 

C . i  ) Pending  the realisation o f  the assets i n  such  \vinding-up  the  nunager.  trustee  or 
custdian  must  on  behalf of the  collective  investment  scheme  collect all income  accruals 
in  respect of such portt'olio and  must  deposit  and  distribute  the  amounts  collected in the 
manner  prescribed in subsection (4). 

( 6 )  Despite  the  provisions of  the Companies  Act, 1973 (Act No. 61 of 1973). this 
secton  and  sections 103 and 103 of this  Act  must  be  applied  to  the  winding-up o l  a 
portfolio of  an open-ended  in\.estment  company  and  none of the  assets of a  portfolio 
administered b), such a company  may  be  utilised  for  the  payment of any  claim of a 
creditor of the  company. 

Manner of dealing with  trust  property on winding-up of portfolio 

103. ( 1 )  The  registrar  may  with  the  approval of the  court  which  has  issued  an  order 
undcr  section 103. if it appears  to  him  or  her  that i t  would  be in the  interest of investors 
to continue  the  collective  investment  scheme  for a period of time,  direct  the  manager. 
truslee or custodian  to  postpone  the  realisation of any assets  for  such  period  or  periods, 
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104. For the purpows of a ciain1 against a manqer ,  trustee  or  custodian there must be 20 
ewluded  from the assets of the manager.  trustee or custodian- 

( ( / )  any money or  other assets handed to  that  manager.  trustee or custodian  or its 
authorised agents b! a n  investor for the  sale or repurchase of a participatory 
interest:  and 

( h i  the :1ssets of a portfolio. 25 

Separation of funds of investors and other  persons 

105. ( I .I manuger m u h t  open m d  maintain a separate  operational  trust account 
controlled by the trustee or  custodian  for  each or for all the portfolios :Idministered 
undtr its collecti\.e  in\estment  scheme at ~1 registered  bank  and must on the date of 
receipt of any  payment i n  cash. cheque.  draft  or  other  instrument from or on behalf of an j() 
in\  rstor  or  on the first buiness  d a y  thereafter.  deposit in  such  account  either  the cash. 
cheque.  draft  or  other  instrument by means of which such  payment is macle or. 
alte,-natitely. depmit for same d a y  value in such account funds equal to the amount o f  
sucl1 pT. vment. 

(11)  Funds  deposited  into an operational  trust  accotmt  referred  to i n  subsection ( 1 ) may 35 
onl!. be withdrawn  for the purposes of making  pyment- 

( ( 1 )  to  the  investor. person or manager  entitled  to  such  payment: or 
( h i  in tsrms of this  Act. any other l a s  and  the  deed:  Provided  that it' after such 

LLithdrawal a n y  deposited cheque. draft or other  instrument  against  which 
xuch withcIra\wl was made is n o t  subsequently  honoured,  the  manager must 40 
immediately pay the shortfall  arisins  from  such  default into the operational 
trust ;tccount or cancel any  participatory  interest  issued in  respect of such 
c!ef:lulting payment. 

tl,) An! ~'xccss retnalnins in the  operational  trust account after  payment of or 
pro] ision f o r  a l l  claim< of investors  whose  funds  have. or should  have  been  deposited in 15 
sucl-i account. is not trust property as determined in section 71. 
(4.) The  division of the court ha\ing  jurisdiction  over a manager may. on  application 

by an association  or  the  registrar  or by any  other  person  having a financial  interest in or 
clulm against  an  operational  trust  account.  on  good  cause hhown. prohibit  such  manager 
from operating  such account in any  way and may appoint a curator to control  and 50 
administer  such  account with such duties and powers in relation  thereto as the  court  may 
deem tit .  

False or misleading  statements 

106. No person  may  make a statement  or  disseminate  information  which he or she 
knows, or ought  reasonably to knob. is false or misleading  or is likely  or  intended to- 55 

( ( I )  inducc  other  person5 to purchase  or  deal  in a participatory  interest:  or 
(hi have  the effect of inflating, depressing or maintaining  the  price of a 

participatory  interest. 
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Fraudulently  inducing  person to purchase  or  deal in participatory  interests 

107. No person may- 
( a )  by making  or  publishing  any  statement.  promise  or  forecast  which  he  or  she 

(17 )  by  concealing  material  information  at  his  or  her  disposal, 5 
kn0n.s is likely or intended to be misleading,  false  or  deceptive:  or 

induce  another  person to purchase  or  deal in a  participatory  interest. 

Evidence 

108. A record  purporting  to  have  been  made  or  kept in the  ordinary  course of the 
business of a collecti\.e  investment  scheme.  or  a  copy  of or an extract  from  such  record 
duly  certified to be correct. is on its  mere  production by the  State in any  criminal 1 0  
proceedings  admissible as evidence  of  the  facts  contained i n  such  record.  copy  or 
estract. 

Liability  for loss 

109. ( 1 ) ( (1) A person  u,ho  contravenes  or  fails  to  comply  uith  any  provision of this 
Act or any  rule or directive of an  association. or regulation.  notice  or  directive  under  this 1 5 
Act i! liable to any other  person  for  any loss or damage  suffered by that  person as a result 
of such  contra\fention or failure. 

( h  The  defences  applying  to  an  action for d a m q e s  in respect  of a breach of a 
statu!or!' dut!. are  available to any  defendant in an action  contemplated in paragraph ( N ) .  

t 2 '  .A person \Tho contravenes  a  provision of section 106 or 107 is liable  to  pay 20 
d m :  gL5 to an! othe: person  u.ho. b!, dealing in or purchasing  a  participatory  interest. 
\uffe-> 21 loss a i  result of the  difference  bet\\.een  the  price at u,hich  the  dealing  takes 
piace and  the  pric? ;:t \bhich i t  is likely  to  have  taken  place if the  contravention  had  not 
occul-red. 

limitcd to tu%x the profit gained  or  likely to be  gained. or loss avoided  or  likely to be 
a\ oiced. by him or her as a  result of the  relewnt  contravention. 
(1 I A n  action  contemplated in subsection ( 1 )  or ( 2 )  docs not lie after  the  expiration of 

;I period of three  years  commencing- 

( 3  The  amount of damages for a h i c h  a person  is  iiable in ternls  of  subsection (2)  is 35 

I a )  in  a  case  contemplated in subsection i 1 ). on the day  of  the  relevant 30 

I h i  i n  a cas? contemplated in subsection ( 3 ) .  on the da!. of completion  of  the 

( 5  The  registrar  may  bring  an  action in a competent  court in the  name of, and  for  the 

contra\.ention  or  failure: or 

dealing in which  the loss occurred. 

benefit of. an investor  or a specific  proup of investors  for reco\wy of damages  for a loss 35 
refened  to in subsection ( 3 ) .  

( 6 )  Nothing  contained i n  this  section  affects  an) liabilit! u.hich  a  person  may  incur 
under  the  common law or  any  other  law but an) damases  pre\iously  awarded in terms 
of this  section  u.hich  arise  from  the  same  cause  must  be  taken  into  consideration  for 
purposes of an! lurther  claim  referred  to in this  subsection. 40 

Certain  written  matter  to  bear  names of certain  persons 

110. No person  may  publish or issue  to  the  public  or  circulate  any  written  comment 
15 hich may  influence  the  value  of  any  participator)  interest  unless  such  comment is 
accompanied b) - 

( a i  the  name of the  person  who  compiled  the  comment. or the  name of the  person 45 
on  the  editorial staff of a newspaper or periodical  whom  the  editor  regards  as 
havins  compiled  the  comment: or 

i b i  disclosure  of  the  source  from  which  the  comment was obtained.  or  the 
information on which it was based. 

.4ppiication of Companies Act in  relation to manager so 
111. (1 )  Except  where  this  Act  expressly  provides  otherwise.  the  application of the 

(2)  (a )  Sections 85 to  89 of the  Companies  Act.  1973.  do  not  apply  to  an  open-ended 
Companies  Act,  1973  (Act No. 61 of 1977).  to  a  manager is not affected  by  this  Act. 

lnvesl ment  company. 
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rbi Chapter VI of  the Companies  Act,  1973,  does  not  apply  to  any  offer  of 
palticipatory  interests to members of the  public or to  investors by an open-ended 
investment  company or a  foreign  collective  investment  scheme  approved in terms of 
section 65. 

( 3 )  In the application  of  section  357 of the  Companies  Act,  1973  (Act No. 61 of 1973). 
to a manager.  the  registrar is regarded as having  been  included  amongst  the  persons to 
whom  notice is required  to  be  given  under  subsection ( 1  ) (b)  of that  section. 
(4) In the  application of section  427(2) of the  Companies  Act,  1973.  to a manager. 

section 346(3) (~~)  of  that  Act must be construed as if the  words  "or  to  the  Registrar  of 
Collective  Investment  Schemes  appointed  under  the  Collective  Investment  Schemes 
Control  Act. 2002", had been inserted in that  section  after  the  words  "shall be lodged 
with  the  Master". 

(5 )  The  registrar may. in  respect  of  any  manager  being  wound up or judicially 
managed. in writing  direct the liquidator  or  the  ,judicial  manager. as the  case  may  be. t o  
furnish  him  or  her  with :I copy o f  any  particular  account.  return.  statement or other 
document  which  the  liquidator or the  judicial  manager is required  under  any  provision 
of  the Companies  Act. 197-7. to  furnish  to the Registrar of Companies o r  the  Master. or 
to  furnish  him  or  her  from  tlme to time with copies of a11 or :my o f  such  accounts. 
returns.  statements  or  documents as and \%hen  they  are  furnished to the said Registrar or 
t o  the  Master. 

( b )  Immediately  after the confmnation of the tinal account in  the \vinding-up of 3 

manager.  the  Master  of  the  High  Court  concerned  must  give  the  regismr  notice  thereof. 

Delegation of functions 

1!2. ( I  ) The  Xlinister  ma>  delegate any power  conferred upon him  or  her by this Act 
to the Director-General:  Finance or any other officer in the  National  Treasury.  the 
Finmcial  Services  Board. an association or the  registrar. 

(1:) An association ma>'- 
( ( 1 )  on such  conditions as the association  may  determine.  deJezatc [(> the 

chairperson.  csecuti\e  ofiicer  or any other  ofticer  or ~mplu>c.e  of  the 
association any poxver conferred  upon  the  association by or  under  this Act. 
including a pc'.vsr delegated to the association under  this  Act:  or 

( 0 )  authorise  the  chairperson.  the  e.wcutive  officer o r  any  other officer o r  
employee of the  assxiation  to  perform any duty a s s i y e d  to the  association by  
or  under  this Act. 

( 3  ) The  registrar may- 
( ( 1 )  delegate to an officer o r  employee of the  Board o r  an association a n y  power 

conferred  upon the registrar by or  under  this  Act.  including a power delegated 
to the  registrar undtr this Act; or 

( h )  authorise  such c>!ficer or  employee to perform  any  dut)  assigned  to  the 
registrar  by or under this Act. 

(4) A n y  delegation  under  ~ubsection ( I ) ,  ( 7 ) ( u )  or ( 3 ) ( a i  does not prohibit the exercise 
o f  the power in  question b!. the hlinister.  association  or  registrar. a h  the  case  may be. 

Exemption from Act 57 of 1988 

113. The  Trust  Property  Control  Act. 1988 (Act No. 57 o f  1988). does not apply in 
respect of a collective  investment  scheme  administered i n  terms of this  Act. 

Regulations by hIinister and notices by registrar 

114. (1) The  Minister  may  make  replations  as to any  matter  which is required or 
permitted  by  this  Act to he prescribed uncle:. this  Act. 

( 3 )  The  Minister  may make different regulations- 
( c l )  i n  respect of a manager  which is or a  manager  which  is not a member of an 

association.  different  types of collective  investment  schemes or different  types 
of portfolios: 

( / I )  prescribing,  generally.  any  matter.  whether or not  connected  with any matter 
specified in subsection ( I ) ,  which is necessary or expedient to prescribe or  to 
regulate  in  order for the  objects of this  Act  to  be  achieved,  but  the  generality 
of this provision is not limited by subsection (1) .  
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( 3 )  The rezistrar may. for the  purposes of this  Act. by notice  in  the Gacerre 
determine- 

( 0 1  the  records to be kept  and  furnished t o  the  registrar by a manager: 
( h l  the  forms.  returns,  documents or information  and  the  manner  and  time  limits 

f c i  the  manner in which and  the  period  within which- 
for the  lodgement  with or transmission  to  the  registrar or an! othel- person: 5 

( i )  application  for the renewal of an  association  licence  must be made: or 
( i i )  notice  must be _eiven of the  issue.  cancellation or sucpension of a11 

i d )  matters in  addition to those  contemplated in any  other  provision of this  Act in 1 () 
respect of k.hich  fees  are  payable,  the  fee  payable in respect of each  such 
matter. and. in relation  to  such  fees as well as fees  payable  under  any  such 
other p ro \k ion  of this  Act.  the  persons by whom  the  fee\ are payable. the 
manner of paymrnt  thereof  and.  where i t  is deemed  necessar)'.  the  payment of 
interest in respect of werdue  fees: 15 

f c )  r d r s  for the  conduct of :I collective in\>estment scheme by a Inanager who is 
not ;I member 01' a n  association:  and 

i f /  the circumstances  under \+ hich  the  manager of a collective  investment  schcmc 
i n  securities ma! suspend  the  repurchase of participator),  interests  and  the 
conditions o f  such suspension:  Provided  that  any offer of' participatory 20 
interests for. repurchaw by an  investor.  the aggrepte amount or \~11ue of 
\vhich does not exceed the  amount  specified b!, the  registrar. on the  day of 
such ofi'er. is excluLcd  from  an)  suspension. 

association  licence: 

(-1j T'hc registrar ma! i u u e  difi'crent  notices- 
' o 1 i;l r r y x ~ t  of a man:y:I- \\ hich is or a manager u,hich is not ;I member of an 25 

a.socil;tion. different t!.pes of collective  in\,estment  schemes or different  tj'pes 
o f '  portfolios: 

, / > I  d:rrrn1ining. ~rnerall!. an! matter.  \+hether or not connected \\,it11 any  matter 
qxcitied in subwction ( 3 ) .  which is necessaq or expedient to determine in 
order for ths oh.icct5 or this Act to  be  achieved. hut the generalit! of this 30 
pro\.i\ion is not limited !y subsection ( 3 ) .  

( 5  J An! matter \vhich the registrar  may  or  must  determine in term5 of this Act  must bt. 

(6) Fees u.hich are by \.irtue of a provision of this  Act  payable.  and  interest so payable 
determined hh notice in  the Go;cvfe. 

i n  rekpect  of o\,erdue fees. are a debt  due  to  the  Board and ma!' be rwovered by the 35 
reyistrar h y  action 111 an! compemlt  court. 

compl! there\\~ith. 
( 7 )  A rcGulation ma!. provide f i x  penalties for a contravention  thereof or failure to 

Offences 

Penalties 

116. Sub,ject to the  pro\risions of the  Criminal  Lau.  Amendment  Act, 1997 (Act No. 
IO5 or 1997). rezardin: minimum  sentences for serious  offences.  any  person  u.ho is. in 50 
terms o f  any  provision of this k t .  guilty of an  offence in respect  of  which no penalty is 
specilicall~, pro\,ided. is li;tble to a fine or to imprisonment  for a period not exceeding 
tivc years or to  both a fine and  such  imprisonment. 

Repeal or amendment of laws and savings 

117. ( 1  ) Subject  to  subsection ( 2 ) .  the laws set out in Schedule 3 are hereby  repealed 55 
o r  amended  to  the  extent set out in  the third column  thereof. 
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(2)  Anything  done  under  any  provision of a law  repealed or amended by subsection 
( l ) ,  and  which  could  be  done  under a provision of this  Act,  is  regarded as having  been 
done  under  the  last-mentioned  provision. 

(3) (a) A  management  company or a trustee  which  immediately  before  the  date  of 
commencement of this  Act was registered as such  under  the  Unit  Trusts  Control  Act, 5 
1981 (Act No. 54 of 1981), is regarded.  from  the  date of such  commencement. as being 
registered as a manager or trustee  under  this  Act. 

(h)  The  registrar  must  issue  to a manager or trustee  referred  to  in  paragraph (a) a 
certificate of registration  in  terms of this  Act. 

Short title 

118. This  Act  is  called  the  Collective  Investment  Schemes  Control  Act, 2002, and 
c o m a  into  operation  on  a  date  fixed by the  President  by  proclamation  in  the Gazerre. 

10 
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SCHEDULE 1 

MATTERS  WHICH  MUST  BE  PROVIDED FOR IN DEED  OF 
COLLECTIVE  INVESTMENT  SCHEME IN SECURITIES 

(Section 97) 

1. A deed  must  provide  for  the  requirements  applicable  to  the  administration by a 
manager of a  collective  investment  scheme  in  securities  and  must,  amongst  others  and 
as f u  as  applicable.  contain  provisions  regarding  the  following  matters: 

The  investment  policy  to  be  followed in respect of each  portfolio; 
the  manner in which  the  assets of a portfolio  are to be  valued  for  purposes of 
calculating  the  selling  and  repurchase  prices of participatory  interests; 
the  frequency of calculation of selling  and  repurchase  prices of participatory 
interests.  and  the  point in time at which  such  calculations will be  performed on 
a specific  da).  which  point will be referred  to  as  the  valuation  point; 
i f '  assets  other than securities  listed on an exchanFe  may  be  included in any 
portfolio.  the  basis on u:hich the  market  value of such  assets i s  to  be 
determined  for  the  purposes of determining  selling  and  repurchase  prices; 
the  munner in which  and  a  point in time  at  which  the  valuation  point will be 
applied  either to the  creation,  sale.  repurchase  or  cancellation  of  participatory 
interests: 
the  manner in which  distributions  are  to be calculated  and  settled; 
the  limits.  terms  and  conditions  under  which  scrip  may  be  lent: 
the  limits.  terms  and  conditions  under  lvhich a manager  may  for  the  account 
o f  ;t portfolio  borrob,  money; 
the charges that  may be lelied  and  the  method of' calculation  of  those  charges: 
not less  than  three  months'  uzritten  notice  must  be  given  to e1'el-y investor of 
an increase i n  any  charge  and of an: change in the  method of calculation 
u.hich  could  result in  an  increase  or  the  introduction of any  additional  charge: 
and 
the  manner in which a deed  may  be  amznded. 

3. In respect of the  repurchase of participatory  interests i n  a portfolio of a  collective 
in\.e!;tment scheme in securiks .  a  deed  must  provide  for  the  following: 

It is incumbent on a  manager to repurchase  any  number of participatory 
interests  offered to it: 
for the purposes of subitem (a)  and  subject to subitem ( d l ,  the mana, oer  must 
determine a point  in  time  by  when  repurchase  requests  must  be  received  for 
the  purpose of determining  which %5 aluation  point will be  utilised  for  the 
pricing c:llculation: 
the timz determined in terms of subitem ( h i  ma!' not be  changed  unless 30 
da!,b' prior Ivritten notice  has  been  given  to  in\.ertors: 
3 manager.  when ii  receives  a  request f o r  repurchase of participatory  interests 
undel- circumstances  determined b!, the registrar  under  section I14(3) of the 
ACl-  
( i )  ma!. a, i th the  prior  consent of the trustee  or  custodian:  or 

( i i )  nlust.  without  delay  when  the  trustce or custodian so requires. 
suspend the basis of the  repurchase of  the  rcle\ ant participatory  interests, if 
the  manager.  trustee  or  custodian,  as  the  case  ma)'  be. is of the  opinion  that  the 
circumstances  referred  to  warrant  the  suspension in the  interest 01'  investors: 
and 
the  repurchase of such  participatory  interests  must  be  settled in accordance 
u.ith  conditions  determined by the  registrar  under  section 1143)  of the Act. 
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SCHEDULE 2 

MATTERS WHICH MUST BE PROVIDED FOR IN DEED OF 
COLLECTIVE INVESTMENT SCHEME IN PROPERTY 

(Section 97) 

A deed  must  provide  for  the  requirements  applicdble to the  administration  by a 
manager of a collective  investment  scheme  in  property  and  must,  amongst  others  and ;IS 

far  as  applicable,  contain  provisions  regarding  the  following  matters: 
The  investment  policy  to  be  followed in respect of each  portfolio; 
the freQuencv and  basis on which the assets  of a portfolio  are to be  valued: 
the  manner in which  participatory  interests  are t d b e  created or cancelled: 
the  manner in which  distributions  are to be  calculated  and  settled: 
the  limits.  terms  and  conditions  under  which a manager  may  for  the  account 
of a portfolio  borrow  money; 
the  charges  that  may be levied  and  the  method of calculation of those  charges; 
not less  than  three  months’  written  notice  must  be  given  to  every  investor of 
an  increase in any  charge  and of any  change in the  method of calculation 
which  could  result in an  increase or the  introduction of any  additional  charge: 
and 
the  manner in which a deed  may  be  amended. 

A .  
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SCHEDULE 3 

IAWS REPEALED OR AMENDED BY THIS ACT 

(Section 117) 

1 No. and !ear Short title Extent of repeal or amend- 
ment 

Repeal of the  whole 

Repeal of the  whole 

Repeal of sections 8 to 17 

1 Act No. 54 of 1981 Unit  Trusts  Control  Act. 1981 
~ ~~ 

1 ALt No. 55 of 19x1 Participation  Bonds  Act. I98 1 
~ 

Financial  Institutions  Amend- 
ment  Act. I988 

Financial  Institutions  Amend- 
ment  Act. 1990 

Repwl of section I ?  

Financial  Services  Board  Act. 
I090 

.Amendment of section I by 
the  substitution in the  dcfini- 
tion of "financial  institution" 
for  subparagraph (iii) of para- 
graph (a, of the  following 
subnaraerauh: 

manager.  trustee  or  custodian 
refistered in  terms of that  Act. 
and  an  authorised  agent of' 
w c h  a  manager:" 

Repeal of sections 5 to 8 Financial  Institutions  Amend- 
~neni  Act.  109 1 

Financial  Institutions  Amend- 
ment  Act. 1992 

Repeal of section 30 

Financial  Institutions  Amend- 
ment  Act. 3993 

Repeal of' section 6 

Financial  Institutions  Second 
Amendment  Act. 199.1 

Repeal of sections 39 to 49 

[.nit Trusts  Control  .4mend- 
nxnt   Act .  1996 

Repzal of the whole 

I 4 L l  No. 12 of 199s 
I 

K n i t  Trusts  Control  Amend- 
I l lCI l t  Act. I998 

Repeal of the whole I 



SCHEDULE 4 

MATTERS TO BE PROVIDED FOR IN RULES OF ASSOCIATION 

(Section 3 2 )  

1. Subject to the  provisions of the  Act and any  esemption  from  or additio11 to the rules 
that  may  be  granted or required by the registrar in  a particular  case. the r~lles of ;In 
aswciation- 

i t r i  must pro\ ide to  the  satisfaction o f  the re,' "IStrai-- 
( i )  for  the  nianner in  n hich and the  conditions  under  which a body corporate 

qualifies  for  membership of the  association: 
( i i )  for  the  esillblishment of a n  executive  committee  from  members of the 

association  and the composition and functions of such ;I comlnittec: 
( i i i )  for  the  manner i n  which  and  conditions  under  which 11le111bers ;[re t o  

carry on their buiness  so as to  ensure  compliance  with the principles 
en\  isaged in section 2 o f  the Act: 

( i v )  for  the ewlusion 1'1.on-i member~hip i f  ;I member is co~ltrolltd o r  
administered b! a person Lvho i s  not of good character ~lnd  hish  business 
integrit! : 

( v )  for  the  financial  requirements  and  rcquirements in respec: oftr;lini11g ancl 
experience LLith  Lvhich a member. its directors  and its c.mployres mLlst 
comply  to be admi t td  as a member; 

(vi)  for the exclusion of a body  corporate  from  membership  where a director 
of  the bod!, corporate. a person concerned i n  the  management of the  body 
corporate or a person  who  has  substantial  control  of  the  body  corporate. 
would be excluded  from  membership by virtue of the  provisions of the 
Act: 

(v i i l  for  disclosure of information.  includins  the  risks an investor is exposed 

( \ . i i i )  for  htandards o f  conduct by members of a n  association and the 
investigation of a m p l a i n t s  i n  respect o f  their  activities: 

t i ; )  for  co-opcration v, ith the registrar by the f~~rnishing 01' information 10 

him or her i n  respect of the  business of the  mcmbers of an association: 
(u) for  the  equitable und speedy  mtlenwnt o f  disputes  betn,een  members i n  

respect of  the cnn-1. in: on of their businesh: 
( . s i )  ( N U /  for an appropriate  mechanism  whereby a member which  has been 

penalised by a committee  or a competent  person may appeal against 
the  decision of the  committee or person: and 

i h b i  that the membership of a member  may not be  suspended  or 
terminated  unless  he or she has been  informed of the  reasons  for 
such suspension or termination  and  has  had  an  opportunity to make 
representations to the executive  committee.  and  that  a  person  who 
has so made  representations to the execurive  committee is entitled 
to be supplied  with a copy o f  a record of  the meeting at which his or 
her  reprewntations  were  considered: 

(xi i )  for  the manner in  \vhich and  conditions  subject  to  which  members of a n  

(xiii) ( ~ L I )  for  the  manner in which  fees  charged by members of an association 
for their  services.  arc  disclosed  and notified to  investors:  and 

(/?hi for the furnishing by members of an association to their  investors of 
other  information in respect of the  business  conducted by the 
members on behalf of investors: 

to: 

association ma); advertise  the  services  rendered by them: 

(xiv)  in  respect of ;I member of an  association- 
( C I L I I  for  the  recording of the  transactions  eEected by the  members of an 

( D h ,  for  the  separation of a  client's  funds  and  other  corporeal  or 

(CY) for prohibition of the use of funds  belonging to one  investor  to 

(dd) for  prohibition of the  use of an investor's  funds in operating  the 

association.  their  investors  and  trustee or custodian; 

incorporeal  things  from  the  assets  of  the  member: 

finance  the  dealings of another  investor; 

member's own business:  and 
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( e e )  that a member  who  buys  any  participatory  interest  from an investor 
or sells  any  participatory  interest  to  an  investor on his  or  her  own 
account,  must  notify  the  investor  concerned  in  advance  that  such 
participatory  interest  was  bought or sold  by  the  member  for  its  own 
account; 

(xv )  that.  where  relevant, a member  must on request  make  available to an 
investor  all  information  at  the  member's  disposal  for  determining  the 
current  value of  a participatory  interest: 

(xvi) (au) for  the  manner in which  and  conditions  subject  to  which a 
participatory  interest in a portfolio  may  be  offered to members of 
the  public; 

f00) for  the  stoppage or suspension of the  administration of a collective 
investment  scheme or any  part  thereof by a member  of  an 
association or the  quotation  of  prices in respect of such  administra- 
tion;  and 

(cc) for the  application of neu. or amended  conditions imp0sL.d  by an 
executive  committee of an association  upon  the  carrying on of 
existing  business; 

(xvii)  for  ensurins  delivery or settlement in respect of transactions  effected by 
the  members of an  association  either by the  member's or the  associa- 
tion's own arrangements or by means of arrangements  made by the 
association  with a financial  institution or other  association: 

(aal  an  executive officer by the  executive  committee:  and 
f hb )  employees  by  the  executive officer: 

(xviii) for the  appointment of- 

(x ix )  for the  dissolution of the  association: 
(xi;) for  further  measures  to  ensure  that  the  business of the  association in 

question  is  carried  on  with  due  regard to the  interests  of  investors:  and 

( i )  for  the  effective  monitoring of compliance  with, and enforcement of. the 
rules or an!' arrangements  made by the  association  with a financial 
institution or exchange for the  rendering of services or facilities in 
respect  of  the  association: 

( i i )  that a member  must  render  sureties or security to the  satisfaction of the 
executive  committee. for the  discharge of liabilities  arising out of  its 
activities: 

iiii) (aa) that a fidelity fund  must  be  established  and  maintained  for  the 
discharge,  up  to  an  amount  specified in the  rules,  of  outstanding 
liabilities of  a member  arising  out of  its activities:  and 

( h i  may  provide  to  the  satisfaction of the registrar- 

(bh) that  every  member  must  contribute  to  such  fund. 
2. f n J  The  association  must as soon as possible  after  the  granting  of a licence.  publish 

its  rules in the Gn;,etre in English  and any one  other official language at the  expense of 
the  association  concerned  and  furnish  the  registrar  with a copy  thereof. 

( I ; ' )  S o  amendment.  other than a suspension. of the  rules is valid. unless- 
( i )  the  fee  prescribed by the  registrar  has  been  paid; 

(ii) i t  has  been  approved by the  registrar in nriting; 
(iii) a date  has  been  stipulated in the  registrar's  approval for the  coming  into 

(iv)  it  is  consistent  with  this  Act. 
operation of such  amendment: or 

(( '1 The  registrar  must,  after  considering  any  objection  contemplated  in  paragraph If), 
approve or disapprove  an  amendment  referred  to in paragraph (6) within a period of 60 
days  after  expiry  of  the  period  referred  to in paragraph (jj. 

(dj  If the  registrar  does  not  disapprove of an amendment  referred  to  in  paragraph (0) 
within a period of 60  days  after  expiry of the  period  referred to in paragraph (f). the 
registrar  is  regarded  as  having  approved it and  such  amendment  comes  into  operation on 
the  day  immediately  following  upon  the  date of expiry of the  aforesaid  period of 60 
days. 

( e )  Upon receipt of an application  for  approval in terms of paragraph (h),  the  registrar 
must  cause  to  be  published  at  the  expense of the  association  in  English  and  any  one  other 
official language  in  the Gazette a notice  setting  forth  the  proposed  amendment. 
If! The  said  notice  must  call  upon  all  interested  persons,  other  than  members of the 

association  concerned,  who  have  any  objection  to  the  proposed  amendment to lodge 
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their  objection  with  the  registrar  within  a  period of 30 days  from  the  date  of  publication 
of the  notice in the Gacrrte. 

3. A rule  made  under  this  section is binding on all  members  and  on all  officers or 
employees of members  and  on  every  person  utilising  the  services of a member or who 
concludes  a  transaction  with a member  in  the  course  of  that  member's  business. 
4. ( a )  A rule may. in respect of each  contravention or failure  to  comply  therewith by 

a member or an officer  or  employee of a member.  specify  one or more of  the following 
penalties: 

i i)  A reprimand: 
( i i )  censure: 

I i i i )  a tine not  exceeding  one  million  rand,  which  amount is payable  to  the  fund 
referred  to in of item  liO)(iii) or. if such  fund  does  not  exist.  to  the  relevant 
association: 

1 iv)  suspension or cancellation of membership: or 
( v )  a direction to a member to terminate  the  employment of an  oiiicer  or 

i h )  The  rule  contemplated in paragraph ( a )  may  also  specify  that full particulars 
regarding  the  imposition of a penalty  must  be  published  and  that  any  member.  officer  or 
employee  who  contravenes or fails to comply  with  a  rule  may  be  ordered  to  pay  the  costs 
incurred in the  investiption  or  hearing in question. 

5. Xhenever  the  registrar  considers it desirable in the  public  interest.  he  or xhe may. 
after  consultation  with  the  executive  committee of an  association.  amend  the  rules of 
that  association by notice in the Gazette. 

6. (L I )  Subject  to  the  prior  approval  of the registrar,  an  executive  committee  may 
susprnd  any of the  rules of an  association for a  period not exceeding 90 days at a  time 
and  may  during  such  suspension by resolution  likewise  approved  issue  a  directive to 
regulate  the  matter in question until such  time  as an appropriate  amendment of the rules 
can  be  made in terms o f  this  item. 

( h i  Items 3 and 4 apply in respect of any  contravention of or non-compliance  with a 
direc:i\.e. 

employee. 
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MEMORANDUM ON THE OBJECTS OF THE COLLECTIVE 
INVESTMENT SCHEMES CONTROL BILL 

1. INTRODUCTION 

The  Collective  In\.estment  Schemes  Control Bill ("the  Bill") k i l l  replace t w v  
exi:,ting Acts.  namely  the  Unit  Trusts  Control  Act. 198 1 (.4ct No. 54 of 1981 ). and  the 
Participation  Bonds  Act. 1981 (Act No. 55  of 1981 1. This Bill u i l l  provide a 
conlprehensive  legislative  framework to regulate  and  supervise the collective  in\,est- 
ment  industry  based on internationally  accepted  principles  and best practice. 

The Bill will provide a modern  legislative  framework for the equity unit trust. 
property unit trust  and  participation  mortgage  bond  scheme  industries in line  with 
international best praclicc.  These  products  represent  significant savings vehicles i n  
South  Africa as reflected in  the  follo\hing  statistics as at 30 JLIIK 2001 : 

F l  
South  African Foreign ~ Property 1 Participation 

Unit  trusts CIS'S unit ~ bond 
I I trusts t schemes 
jAssets under  management I R133,8 bn R57 , lbn"  1 R4.9 bn I R3.9 bn . 

jsci I ernes 29 , 67 I 6 17 
I Pnrtfnfins 177 i i R I - 

TW iirst iegishio11 for the  regulation unci super\ ision of the unit trust industry  was 
prol:1uigated i n  1947 and ha\ been arucndcd several time, in an attempt to keep  abreast 
o!'d~:\ clopments u i t i l i n  the indust:-! and ti12 need5 o f  i n \  r'stors. To  enable  local  industp 
IO h x o m  more  competiti\,e. to rcrnain  competiti\ e and to  upgrade  regulation and 
wprr\%ion of the industr!. the re\rision of the currenL legidation has become necessary 
and i n  thr  public interest. 

The Polic!, Board  for  Financial Sen  ice\  and  Regulation. in its  review of the 
regulatory  franleu  ork  for financial sen i c e  industries.  anlongst  others.  proposed  that all 
f o r n ~ s  of collecti\ e in\,estment  schemes xhonld be regulated hy one Act.  This  Act m u y t  
also provide for the  establishmen! o f n e u  structures.  which is not possible i n  the  context 
of current  legislation.  The  Ashociation of  Unit Truht\ of South Africa ("AUT") 
conducted ;I sur\.e! of opinion of the unit trust industr!-. the South  African  regulatory 
authorities as \\ell as other  related  institutions.  The AUT re\,ie\ved the  legislation  and 
reyulator)  approaches of selected  international  authoritis<  and  the  principles  thereof. 
Workshops \\ere held  on  the  topic.  The .4UT. in consultation  u'ith  the  Financial  Services 
Boai-d. compilecl ;I (!ocumenf  setting  out  the  principles u ithin \\.hich  the  drafting of the 
legi\.!ation  should tukc place.  Subsequentl~ a committec.  rrprrsentati\ e of  thc  Financiai 
S e n  ices  Board.  consumers  and  the  industry. \ \ a \  appointed  \\.hich prepared the  Bill. 

The Bill Iller-cfore PI-ovides  for: 
Thc contl-ol. regula~ion  and  super\.ision of ;I11 i n \  estment-bsed col1ectii.c 
investment  schemes  including u n i t  trust  schcmes  and l'oreign collective 
in\,estment  schemes  which \\'ant to carry 011 business  within  the  Republic of 
South  Africa: 
the appointment o f a  representative  advisor)  committee  to advise the  Minister 
and Registrar on the  administration  and  super\-ision of collecti\.e investment 
schemes: 
the issue of a licence. the annual  renewal of such  licence.  and  the  approval of 
the  rules of an industr).  association.  which ma! be  entrusted  uith duties and 
poatrs  for  the  self-replation of the  conduct of its members; 
the declaration.  by  the  Minister. of ;I business  as a collective in\3estment 
schcme  for  the  purposes  ofthe Bill if i t  is  considered  that such business  should 
be rey la ted  by this  Bill: 
risk-bnsed  capital  requirements  for  the  managers of collective  investment 
schemes  to  protect investors who wish to redeem  their  investments; 
comprehensive  disclosure to investors  before  entering  into  a  transaction  and 
principles  for  conduct  to  further  protect in1,estors: 
the  avoidance  of  conflict of interests  between  manager  and  investors; and 
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( h )  independent  custodianship of the  assets and funds  representing  the  interests  of 
investors. 

2. CONCLUSION 

The  Financial  Services  Board  and  the  AUT  believe  that  there  is  an  urgent  need  for  the 
introduction of the  proposed  legislation  and  that  there  are  notable  benefits to be  gained 
for  the  South  African  economy as a whole.  Some  of  these  reasons  are: 

* The  preservation of the local  industry’s  competitive  position; 
* The  stemming  and  reversal of losses of local  investment,  employment  and 

* The  need  for  alternative  and  more  suitable  collective  investment  scheme 

:* Enhancement  of  regulation,  supervision  and  investor  protection. 

revenue; 

formats;  and 

Thcse  reasons  are  dealt  with in more  detail  below. 

3. S A COMPETITIVE POSITION 

The  relaxation  of  exchange  control  and the integration of international  financial 
markets  have  resulted  in a significant  increase in the  investment  options  available  to 
local  investors in foreign  jurisdictions  and  has  furthermore  been  expanded by the 
numerous  foreign  financial  institutions  which  are  now  actively  soliciting  investments 
from  local  investors.  There  is no quantitative  data  to  show  cross-border  market 
penetration  in  South  Africa by value  but  the  current  structure,  which  limits  unit  trusts,  to 
trust-based  vehicles  only  can be seen  as a severe  hindrance  for  local  industry to compete 
efficiently  with  foreign  competitors. 

The  proposed  Bill  therefore  does  not  only  set a regulatory  framework  which  permits 
a diversification of trust-based  collective  investment  schemes  by  allowing  for  more 
competitive  company-based  collective  investment  schemes  that  are  now  prevalent 
internationally. It also provides  for  prudential  requirements  and  for  the  inclusion,  into 
the  regulatory  net,  of  other  types of financially  based  collective  investment  schemes  that 
are  not  regulated at the  moment. 

The  combination  of  trust  structure,  exchange  control  and  taxation  has,  furthermore, 
also driven  South  African  companies  to  establish  off-shore  investment  companies  and 
apply  capital  and  skill  to  do  business  internationally. 

It  would  be  sensible  to  make it worthwhile  for  all  those  activities  to be camed out  in 
South  Africa and to  reverse  the  impression  that  South  Africa is declining  more  and  more 
as an investment  destination. 

4. INNOVATION 

It  is  internationally  accepted  that  innovation  is  not  possible  within  a  trust-based 
collective  investment  scheme.  Open-ended  investment  company  schemes  should  allow 
much  greater  innovation in the collective  investment  scheme  arena.  Many  such  products 
already  exist  internationally  and  are  sold  to  local  investors.  They  are also used  offshore 
by local  companies  but  cannot  be  sold in South  Africa  at  present.  It  would  be  beneficial 
to  South  Africa’s  balance of trade  and  employment  prospects if these  products  could  be 
designed  locally  and  sold in the domestic  and  foreign  markets. 

The  Financial  Services  Board  and  the  AUT  believe  that  the  proposed  legislation  to 
allow  for  the  diversification of collective  investment  schemes  would  serve  many 
worthwhile  purposes. 

5. FINANCIAL IMPLICATIONS FOR STATE 

The  Bill  does  not  have  financial  implications  for  the  State. 

6. PARLIAMENTARY PROCEDURE 

The  National  Treasury  and  the  State  Law  Advisers  are of the  opinion  that  this  Bill 
should  be  dealt  with  in  terms of section 75 of the  Constitution  since  it  contains no 
provision  to  which  the  procedure  set  out  in  section 74 or 76 of the  Constitution 
applies. 


