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BILL 
To consolidate and  amend  the  laws  relating  to  the  regulation  and  control of 
exchanges and  securities  trading,  the  regulation  and  control of central  securities 
depositories  and  the  custody  and  administration of securities,  and  the  prohibition 
of insider  trading;  to  provide  for  the  licensing of a  clearing  house  and  the  approval 
of nominees;  to  provide for  a  code of conduct  for  authorised  users;  and  to  provide 
for  matters connected  therewith. 

B E IT ENACTED by  the Parliament of the Republic of South Africa, as 
follows:- 
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CHAPTER I 

PRELIMINARY PROVISIONS 

Definitions 

1. In this Act, unless the context  indicates otherwise- 
“advice” means any recommendation,  guidance or proposal of a  financial  nature 10 
furnished, by any means or medium, to a  client  or group of clients in respect of the 
buying and selling of listed  securities and irrespective of whether or not such 
advice  results  in any such transaction being  effected, but does not include- 
(a) factual  advice given merely- 

(i) on the procedure for  entering  into  a transaction in respect of listed 15 

(ii) in relation  to  the description of listed  securities; 
(iii) in reply to routine  administrative  queries; 
(iv)  in  the form of objective  information about listed  securities; or 
(v) by the  display or distribution of promotional  material; 20 

(6 )  an analysis  or  report on listed securities without any express  or  implied 
recommendation,  guidance or proposal that any particular  transaction in 
respect of the  listed  securities is appropriate to the  particular  investment 
objectives, financial situation or particular needs of a  client; 

“advisory  board” means the  Financial  Markets Advisory Board referred to in  25 
section 6; 
“auditor” means an auditor registered in terms of the Public  Accountants’ and 
Auditors’ Act, 1991  (Act No. 80 of 1991); 
“authorised  user” means a person authorised by  an exchange  in  terms of the 
exchange  rules to perform such securities  services as the  exchange  rules may 30 
permit; 
“bank” means  a bank as defined in the Banks Act, 1990  (Act No. 94 of 1990), and 
a mutual bank as defined in  the Mutual Banks Act, 1993  (Act No. 124 of 1993); 
“board” means the Financial  Services Board established by section  2 of the 
Financial  Services Board Act, 1990 (Act No. 97 of 1990); 35 
“board of appeal” means the board of appeal  established by section  26 of the 
Financial  Services Board Act, 1990 (Act No. 97 of 1990); 
“central securities depository” means a person who is  licensed  as  a  central 
securities  depository under section 32; 
“clear”, in  relation to a  transaction or group of transactions in listed  securities, 40 
means- 
(a) to calculate and determine, before each  settlement process- 

securities; 

(i) the exact number or nominal value of securities of each  kind  to be 

(ii)  the amount of money to be paid by or on behalf  of a buyer, 45 
to enable  settlement of a  transaction  or  group of transactions;  or 

(i)  the  functions  referred to  in paragraph (a) are  performed; and 
(ii)  the  due performance of  the transaction is underwritten  from  the  time of 

“clearing  house” means a person licensed  in terms of section 66 as  a  clearing 
house and appointed by an exchange to provide  clearing  house  services  to  such 
exchange; 
“clearing  house  services” means either  clearing  services  or  settlement  services  or 
both clearing and settlement services provided to an exchange by a  clearing  house; 55 
“client” means any person who uses the  services of  an authorised  user  or  a 
participant, as the  case may be; 
“Companies  Act” means the Companies  Act, 1973 (Act No. 61 of 1973); 

transferred by or on behalf of a  seller; 

(b) where  applicable, the process by means of which- 

trade to the time of settlement; 50 
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5 

“depository  rules” means the  rules  made by a central securities depository  in 
accordance  with this Act; 
“derivative  instrument” means any- 
(a) financial instrument;  or 
(b)  contract, 
that creates rights and  obligations  and that derives its value  from the price  or value, 
or the value  of  which  may  vary depending  on  a change in the price or value, of 
some other particular product  or thing; 
“directive” means a directive issued  by a self-regulatory organisation  in 
accordance  with its rules; 
“directorate” means the Directorate of Market  Abuse  referred to in section 83; 
“electronic” includes created,  recorded, transmitted  or  stored in digital or other 
intangible  but visible form  by electronic, magnetic, optical or  any  similar  means; 
“enforcement committee” means the enforcement  committee  established in 
terms of section 97; 
“exchange” means a person who  constitutes, maintains  and  provides  an 
infrastructure- 
(a) for bringing  together  buyers  and sellers of securities; 
(b) for matching the orders for securities of  multiple  buyers  and sellers; and 
(c) whereby a matched order  for securities constitutes a transaction; 
“exchange  rules” means the rules made  by  an exchange in  accordance  with this 
Act; 
“external  exchange” means a person  authorised to function as an exchange in 
terms of the laws of a country other than the Republic; 
“financial institution” means- 
(a )  any  pension  fund  organisation  registered in terms of the Pension  Funds  Act, 

1956  (Act No. 24 of 1956),  or any person referred to in section 13B of that Act 
administering the securities of such a pension  fund or  the disposition of 
benefits provided for in the rules of such  a pension fund; 

(b) any  friendly  society  registered in  terms of the Friendly Societies Act, 1956 
(Act No. 25 of 1956),  or  any  person in charge of the management of the affairs 
of such a society; 

(c) any collective investment scheme  as defined in section 1 of the Collective 
Investment  Schemes Control Act, 2002  (Act No. 45 of 2002),  or any  manager 
or  nominee in relation to  such  a  scheme; 

(d) any  long-term  or  short-term insurer registered as such  under the  Long-term 
Insurance  Act,  1998 (Act No. 52 of 1998),  or  the  Short-term Insurance  Act, 
1998  (Act No. 53 of 1998), respectively; 

( e )  any  intermediary  rendering the  services contemplated in section 72(l)(d) of 
the Long-term  Insurance  Act,  1998 (Act No. 52 of 1998), or  section 70(e) of 
the Short-term  Insurance  Act,  1998 (Act No. 53 of 1998);  and 

(f3 a bank; 
“Financial Institutions (Protection of Funds)  Act” means  the Financial 
Institutions (Protection of Funds)  Act, 2001  (Act No. 28 of 2001); 
“Financial  Services Board Act” means  the Financial Services Board  Act, 1990 
(Act No. 97  of 1990); 
“foreign collective investment  scheme” means a scheme, in whatever form, 
carried on in a country other than the  Republic, in pursuance of which  members  of 
the public- 
(a) are invited  or  permitted to  invest money  or other assets in one  or more  groups 

of assets (whether  called a  portfolio  or by  any  other name) of such scheme; 
(b) acquire  an interest or undivided share  (whether called a unit or by  any other 

name) in such a  group of assets upon  such  investment;  and 
(c) participate proportionately in the  income  or profits and the risk derived from 

such  investment; 
“index” means  an  indicator that reflects changes in the  value of a group  of 
securities on one  or  more  exchange  or  external  exchange; 
“Insider Trading Act” means the  Insider Trading  Act, 1998 (Act No. 135 of 
1998); 
“in  writing”, in relation to  anything  which, in terms of this Act must  be  done in 
writing, includes  any  such thing  done in electronic  form; 
“issuer” means  an issuer of securities  and, in Chapter IV, includes an issuer  of 
money  market  instruments; 

10 
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“listed securities” means securities included in the list of securities  kept by an 
exchange  in terms of section 12; 
“management of securities” means- 
( a )  the  giving of instructions, on  behalf of another  person, to buy or  sell  securities 

(b) the  buying or selling of securities  on behalf of another person on  the 

(c) an  agreement to buy or sell  securities  on behalf of another person; 
(d) the  furnishing of advice to any person in connection with the  buying and 

(e)  the  handling of another person’s funds intended  for  the  purchase of securities 

“Minister” means the Minister of Finance; 
“nominee” means a  person that acts as the registered  holder of securities or an 
interest  in  securities on behalf of other persons; 15 
“participant” means a  person that holds in  custody and administers  securities or 
an interest  in  securities and that has  been accepted in terms of section 34 by a 
central  securities  depository  as  a participant in  that  central  securities  depository; 
“prescribed by the Minister” means prescribed by the Minister by regulation; 
“prescribed by  the registrar” means prescribed by the  registrar by notice in the 20 
Gazette; 
“Public Accountants’ and Auditors’ Act” means  the  Public  Accountants’ and 
Auditors’ Act, 1991 (Act No. 80 of 1991); 
“registrar” means the  Registrar or Deputy Registrar of Securities  Services 
referred to in  section 5 ;  25 
“regulated  person” means  a  self-regulatory  organisation or any other  person  who 
provides or who previously provided securities  services; 
“regulation” means a  regulation made under  section 113; 

f a )  means- 30 

on behalf of that other person; 5 

instructions of that other person; 

selling of securities; or 10 

on behalf of that other  person; 

66 securities”- 

shares,  stocks and depository receipts in public companies  and  other 
equivalent  equities, other than  shares  in  a  share  block  company  as 
defined in the Share Blocks Control Act, 1980  (Act No. 59 of 1980); 
notes; 
derivative  instruments; 35 
bonds; 
debentures; 
participatory  interests in a  collective  investment  scheme as defined in the 
Collective  Investment  Schemes  Control Act, 2002 (Act No. 45 of 2002), 
and units or any other form of participation in a  foreign  collective 40 
investment  scheme approved by the  Registrar of Collective  Investment 
Schemes in terms of section 65 of that Act; 
units or any other form of participation in a  collective  investment  scheme 
licensed or registered in a  foreign  country; 
instruments  based  on an index; 45 
the  securities  contemplated in subparagraphs  (i) to (viii)  that  are  listed  on 
an external  exchange; and 
an instrument  similar to one or more of the  securities  contemplated  in 
subparagraphs  (i) to (ix)  declared by the  registrar by notice in the Gazette 
to be a  security  for  the purposes of this  Act; 50 
rights in the securities referred to in subparagraphs  (i) to (x); 

(b) excludes- 
(i) money market instruments  except  for  the  purposes of Chapter IV, and 
(ii) any security contemplated in paragraph ( a )  specified by the registrar by 

“securities  services” means  services  provided  in  terms of this Act in respect of- 
(a )  the  buying and selling of securities; 
(b) the  custody and administration of securities; 
(c) the management of securities by an authorised user; 
(d) the  clearing of transactions  in  listed  securities; and 60 
(e)  the  settlement of transactions in listed  securities; 
“self-regulatory  organisation” means an exchange or a  central  securities 
depository; 

notice in the Gazette; 55 
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“settle” means to discharge the obligations  arising  from  a  transaction in listed 
securities; 
“settling  party” means a  buyer or seller of listed securities who settles  a 
transaction or any person appointed  in terms of exchange  rules by such buyer or 
seller  to  settle  a transaction on behalf of such buyer or seller; 5 
“stockbroker” means a natural person who is a member of the  South African 
Institute of Stockbrokers; 
“systemic  risk” means  the  danger of a  failure or disruption of the Republic’s 
financial  system as a  whole; 
“this  Act” includes any measure prescribed by the  Minister  or by the  registrar; 10 
“transaction” means a  contract of purchase and sale of securities. 

Objects of Act 

2. This Act aims t o -  
(a) increase confidence in the South African financial markets by- 

(i)  requiring that securities  services be provided in  a fair, efficient and 15 

(ii)  contributing to the maintenance of a  stable  financial market environ- 
transparent manner; and 

ment; 
(b) promote the protection of regulated persons and clients; 
(c) reduce  systemic  risk; and 20 
(d) promote  the  international  competitiveness of securities  services in the 

Republic. 

Application of Act 

3. (1) This Act applies t o -  
(a) regulated persons and the  securities  services  provided by regulated persons; 25 
(b) issuers; 
(c)  clients; 
(d) market abuse; and 
( e )  matters  incidental to the matters  referred to in paragraphs (a) to (d). 

(a) a  collective  investment  scheme  regulated by or  under the Collective 

(6)  the  activities regulated by or  under the Financial  Advisory and Intermediary 

(2)  This Act does not apply t o -  30 

Investment  Schemes Control Act,  2002 (Act No. 45 of 2002); and 

Services Act, 2002  (Act No. 37 of 2002). 
( 3 )  Any law or  the common law relating  to  gambling  or  wagering  does not apply to 35 

any activity  regulated by or under this Act. 

Prohibitions 

4. (1) No person may- 
operate  as an exchange unless that person is  licensed  under  section 10; 
operate  as  a  central  securities  depository unless that person  is  licensed  under 40 
section  32; 
operate as a  clearing  house  unless that person is  licensed  under  section 66; 
act as an authorised user unless authorised by an exchange in terms of the 
exchange  rules; 
carry  on the business of buying  or  selling  listed  securities unless that person 45 
complies with section 19; 
carry  on  the business of buying or  selling  unlisted  securities if prohibited 
under  section 20 or in contravention of conditions  imposed  or  prescribed 
under that section; 
act as a  participant unless accepted  in terms of section 34 as a  participant by 50 
a  central  securities  depository; 
if the person is an authorised user, undertake  the management of listed 
securities unless that person complies with exchange  rules  regulating  the 
management of listed securities. 
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(2) Subject to any contrary provision in any other law, a person who is not- 
(a) licensed as an exchange, a central securities depository, or a clearing house; 
(b) a participant; or 
(c)  an authorised user, 

may  not purport to be  an exchange, central securities depository, clearing house, 5 
participant, or authorised user, as the case may  be, or behave  in a manner or use a name 
or description which suggests, signifies or implies that there is  some connection between 
that person and an exchange, a central securities depository, clearing house, participant 
or authorised user, as the case may be. 

CHAPTER I1 10 

REGULATION AND SUPERVISION OF SECURITIES SERVICES 

Registrar and Deputy Registrar of Securities Services 

5. (1) The executive officer  and a deputy executive officer referred to in section 1 of 
the Financial Services Board Act are the Registrar and the Deputy Registrar of Securities 
Services, respectively. 15 

(2) The registrar must perform  the functions assigned to the registrar by or under this 
Act  and must supervise compliance with this  Act  by every regulated person. 

(3) In performing those functions the  registrar- 
(a) must act in a manner  which- 

(i)  is compatible with the objects of this Act; and 20 
(ii)  is  most appropriate for meeting those objects; 

(i) international supervisory standards; 
(ii) the principle that a restriction which is placed on a regulated person, or 

(b)  must have regard t o -  

on the rendering of securities services, should be proportionate to the 25 
purpose for which  it is intended; 

(iii) the desirability of facilitating innovation in securities services; 
(iv) the international nature of regulated persons and securities services; 
(v) the principle that competition between regulated persons should not be 

(vi) the need to use resources in the most  effective and cost-efficient way; 

such decision; 

licence, authorisation, approval, consent or permission granted by the 35 
registrar and may amend or withdraw such conditions. 

impeded or distorted; and 30 

(c) must give written  reasons for a decision to any person adversely affected by 

(d) may impose conditions that are consistent with  this Act in respect of any 

Financial Markets Advisory Board 

6. (1) The Financial Markets Advisory Board established by section 3 of  the Financial 
Markets Control Act, 1989 (Act No. 55 of 1989), continues to exist, despite the repeal 
of that Act  by section 117. 40 

( 2 )  The advisory board consists of- 
(a) a chairperson; and 
(b) the other members, including persons representing regulated persons and 

appointed by the Minister after consultation with the board. 45 
( 3 )  The registrar is a member of the advisory board by virtue of the registrar’s office 

but may  not vote on matters on which the registrar is to be advised by the advisory board. 
(4) A member of  the  advisory board holds office for the period determined by  the 

Minister when the appointment is made. 
( 5 )  The board pays to a member of the advisory board who is not  in the full-time 50 

employment of the State- 

clients, 

(a) the remuneration or allowances determined by  the board; and 
(b) the reimbursement of expenses incurred in the performance of the member’s 

duties. 
(6) (a) (i) The chairperson of the advisory board must convene the first meeting of the 55 

advisory board after the commencement of  this Act and thereafter the advisory board 
meets at a time and place determined by the advisory board. 
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(ii)  The chairperson convenes  a meeting following upon a meeting at which there was 

(b) The quorum for  a meeting of the advisory board is a majority of its  members. 
(7) The advisory board may  on  its own  initiative, and must, at the request of the 

no  quorum. 

Minister or the registrar, investigate and report or advise on administrative and technical  5 
matters  concerning regulated persons or  the provision of securities  services. 

(8) The advisory board may- 
( a )  appoint a  subcommittee  consisting of members of the advisory board and, if 

necessary, other  persons,  to  investigate and advise on matters referred to the 
subcommittee by the advisory board; 10 

(b) call upon  any person to assist it or to investigate  a matter relating to regulated 
persons or  securities  services. 

(9) The  registrar may submit to the advisory  board any information that  is  relevant  to 
any  matter  investigated by the advisory  board. 

(10) The registrar is responsible  for the administrative work incidental  to  the 15 
functions of the advisory board and a  subcommittee of the advisory board. 

(1 1) ( a )  The board must pay the  expenses  connected with the  functions of the advisory 
board. 

(6) The advisory board must obtain  the  approval of the board before  expenses  are 
incurred. 20 

(12) The provisions of the  Commissions Act, 1947  (Act No. 8 of 1947),  regarding  the 
summoning and examination of persons and the administering of oaths and affirmations 
to  them, the calling  for the production of books,  documents and objects, and offences by 
witnesses, apply with the  changes  required by the  context to an investigation by the 
advisory  board or a  subcommittee  thereof.  25 

CHAPTER I11 

EXCHANGES 

Definitions 

7. In  this  Chapter,  unless  the  context  indicates otherwise- 
“list” means the list of securities  referred to in section 12; 30 
“listing requirements” means the  requirements, determined by an exchange, that 
must be  met before  a  security may be traded,  or may continue to be traded,  on  that 
exchange. 

Licensing of exchange 

Application for exchange licence 35 

8. (1) A person may apply to  the  registrar  for an exchange  licence in respect of one or 

(2) Despite  section 30 of the  Companies Act an association consisting of 10 or more 

(3) An application for an exchange  licence must- 40 

more  types of securities  referred to in the  definition of “securities”  in  section 1. 

persons may apply for an exchange  licence. 

(a )  be  made  in the manner and contain the information  prescribed by the registrar; 
(b) show that the  applicant  complies with the requirements listed  in  section  9; 
(e)  be accompanied by- 

(i)  a copy of the proposed exchange  rules that must comply with section  18; 
(ii)  a  copy of the proposed  listing  requirements that must comply with 45 

(iii) the founding  documents of the  applicant; 
(iv) such information in respect of members of the controlling body of the 

(v) the application  fee  prescribed by the Minister;  50 

reasonably require. 

section  12; 

applicant  as may  be prescribed by the  registrar; 

(d) be supplemented by any additional  information that the  registrar may 

(4) The registrar must give  notice of an application  for an exchange  licence in two 
national newspapers at the expense of the  applicant.  The  notice must  state- 

( a )  the name of the  applicant;  55 
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(b)  where the proposed exchange rules may be  inspected  by members of the 

(c) the  period within which objections to the application may be lodged with the 
public; and 

registrar. 

General requirements applicable to applicant  for  exchange licence 5 

9. (1) Subject to subsection (2), an applicant for an exchange licence must- 
( a )  have the  financial resources, and  the management and human resources with 

appropriate experience, necessary for the operation of an exchange in terms of 
this Act; 

(b)  have made arrangements for the proper supervision of all transactions effected 10 
through  the exchange so as to ensure compliance with  the exchange  rules; 

(c)  have the infrastructure necessary for the sustained operation of an exchange  in 
terms of this Act; 

(d) maintain security and back-up procedures to ensure the integrity of the records 
of transactions effected  through  the exchange; 15 

(e) have insurance, a guarantee or compensation fund or other warranty in place 
to enable it to provide compensation, subject to the exchange rules, to clients; 
and 

( f l  make provision, to the  satisfaction  of the registrar, for the clearing and 
settlement of transactions effected through the exchange and for the 20 
management of trade and settlement risk. 

(2) The registrar may, with reference to the nature of an exchange, determine to what 

(3) The registrar may prescribe any of the requirements referred to in subsection (1) 
extent an applicant must comply with the requirements referred to in subsection (1). 

in greater detail. 25 

Licensing of exchange 

10. (1) The registrar may, after consideration of any objection received as a result of 
the notice referred to in section 8(4) and subject to any conditions which the registrar 
may consider appropriate, grant an exchange licence if- 

( a )  the applicant complies with  the relevant requirements of this  Act; and 30 
(b) the objects of  this  Act  referred to in section 2 will  be furthered by the granting 

(2) The exchange licence must specify the services that the exchange may provide, the 
main office  of the exchange in the Republic and the places where the exchange may be 
operated, and stipulate that the exchange may  not be operated at any  other place without 35 
the prior written approval of the registrar. 

(3) An exchange may at any time apply to the registrar for an amendment of the  terms 
of its licence and the conditions subject to which the licence was granted. 

(4) (a )  The registrar must give notice of an application for an amendment of the terms 
of an exchange licence and the conditions subject to which the licence was granted  in 40 
two national newspapers at the expense of the applicant. 

of an exchange licence. 

(b)  The notice must state- 
(i)  the name of  the applicant; 

(ii) the nature of the proposed amendments; and 
(iii) the period within which objections to the application may be  lodged with the 45 

registrar. 

Functions of exchange 

General  functions of exchange  and power of registrar to assume  responsibility  for 
functions 

11. (1) An  exchange- 50 
( a )  must enforce the exchange rules and listing requirements; 
(b)  must supervise compliance by authorised users with  this Act and the exchange 

(c)  may issue directives; 
(d) may amend or suspend the exchange rules in terms of section 61, and may 55 

rules; 

amend its listing requirements in consultation with the registrar; 
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( e )  (i) must make provision  for  the clearing and settlement of transactions in 
listed securities effected  through the exchange; 

(ii)  may appoint a clearing house licensed in terms of section 66 to perform 
clearing house services for the exchange in accordance with  the 
exchange rules; 5 

(iii)  must consult with  an appointed clearing house when making or 
amending exchange rules pertaining to clearing and settlement: 

(f) must supervise compliance by issuers of listed securities with the listing 
requirements, the exchange rules  and this Act; 

(g)  may do all other things that  are  necessary  for, incidental or conducive to the 10 
proper operation of  an exchange and that are not inconsistent with this  Act. 

( 2 )  (a )  The registrar may assume responsibility for one or more of the functions 
referred to in subsection (1) if the  registrar considers it  necessary  in order to achieve the 
objects of this  Act referred to in section 2. 

(a)-- 
(b) The registrar must, before assuming responsibility as contemplated in paragraph 15 

(i) inform the exchange of the  registrar’s  intention to assume responsibility: 
(ii) give the exchange the  reasons for the intended assumption; and 

(iii) call upon  the exchange to show cause within a period specified  by the 
registrar why  responsibility should not be assumed by the registrar. 20 

Listing of securities 

12. (1) An exchange must, to the extent applicable to the exchange in question, make 

(a) the manner in which securities may be listed or removed from the list or in 
which the trading in listed securities may  be suspended; 

(b) the requirements with  which issuers of listed securities and of securities which 
are intended to be listed, as well as such issuers’ agents, must comply; 

(c )  the standards of conduct that issuers of  listed securities and their directors, 
officers and agents must  meet: 

(d) the standards of disclosure and corporate governance that issuers of  listed 
securities must meet; 

( e )  such details relating to the listed securities as may  be necessary: v) the steps that must be taken by the exchange, or a person to whom the 
exchange has delegated its disciplinary functions, for the investigation and 
discipline of  an  issuer, or director,  officer or employee of an issuer, that 
contravenes or fails to comply with  the listing requirements; 

(8) for any contravention of or failure to comply with the listing requirements, 
any one or more of  the following penalties that may be imposed by  the 
exchange or a person to whom the exchange has delegated its disciplinary 
functions: 
(i) A reprimand; 

(ii) a fine  not exceeding R5 million; 
(iii) disqualification, in  the case of a natural person, from holding the office  of 

(iv) the payment of compensation to any person prejudiced by the contraven- 

listing requirements which prescribe- 

a director or officer of a listed company for any period of  time: 

tion or failure. 
(2) The listing requirements may prescribe that- 

( a )  full particulars regarding the imposition of a penalty may  be published in the 
Gazette, other national newspapers or through  the news service of the 
exchange: 

(b) any person who contravenes or fails to comply with the listing requirements 
may  be ordered to pay the costs incurred in an investigation or hearing; 

(c )  an exchange may take into account at a hearing information obtained by the 
registrar in the course of an inspection conducted under section 93 or obtained 
by the directorate in  an investigation under section 82. 

( 3 )  If a person fails to pay a fine or compensation referred to in subsection (l)(g), the 
exchange may  file  with  the clerk or registrar of any competent court a statement certified 
by it as correct, stating the amount of the fine imposed or compensation payable, and 
such statement thereupon has all  the  effects  of a civil judgment lawfully given in that 
court against that person in favour of  the exchange for a liquid debt in  the amount 
specified in the statement. 

25 
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(4) The listing requirements must  prescribe  the purpose for which a fine referred to in 

(5) Listing requirements and any other conditions of listing are binding on  an issuer 

(6)  An exchange- 

subsection (l)(g) must be appropriated. 

and an authorised user  and their directors, officers, employees and agents. 

(a) must keep a list of  the securities which  may be traded on the exchange; 
(b)  must receive and consider, and may grant, defer or refuse, subject to its listing 

requirements and any other conditions  that  it  may determine, applications for 
the inclusion of securities in  the list; 

( c )  may include securities issued by  it  in its own list subject to  the approval of and 
the conditions prescribed by  the  registrar;  and 

(d) may, despite any arrangement entered into before or after the commencement 
of this Act according to which listed securities may be bought and sold on  the 
exchange, charge the fees provided for  in the listing requirements or the 
exchange rules. 

(7) An exchange must, before refusing an application to include securities in the list- 
(a) inform the issuer of its intention to refuse the application; 
(b)  give the issuer the reasons for the intended refusal; and 
(c) call upon the issuer to show cause within a period specified by  the exchange 

why the application should not  be refused. 

Removal of listing and  suspension of trading 

13. (1) An exchange may, subject to this section, the exchange rules and  the listing 
requirements, remove securities from the  list,  even to the extent that a removal may have 
the  effect that an entire board or substantial  portion of the board on the exchange  is 
closed, or suspend the trading in listed securities,  if it will further one or more of the 
objects of this Act referred to in section 2 .  

(2) An exchange must, subject to subsection (3) and before a removal or suspension 
referred to in subsection (1)- 

(a) inform the issuer of  its intention to remove or suspend; 
(b) give  the issuer the reasons for the intended removal or suspension; and 
( c )  call upon the issuer to show cause, within a period specified  by  the exchange, 

( 3 )  If the listing requirements, the conditions determined by an exchange in respect of 
the listing of securities or the exchange rules  are  not complied with or if a circumstance 
arises which the exchange rules or the listing requirements envisage as a circumstance 
justifying the immediate suspension of  trading, an exchange may, subject  to subsection 
(I), order an immediate suspension referred  to  in that subsection for a period not 
exceeding 30 days, which period may be extended for further periods of 30 days. 

(4) If  the trading of listed securities has been suspended in terms of this section, an 
exchange may, despite subsections (1) and (3), permit authorised users to buy and sell 
those securities for the sole purpose of  fulfilling their obligations entered into in relation 
to those securities before the suspension. 

(5) (a) If an issuer requests an exchange to remove its securities from the list but the 
exchange considers the securities to be eligible for continued inclusion in  the list, the 
removal must be approved by the holders of those securities in a manner specified by 
the exchange and the exchange must be satisfied on reasonable grounds that the interests 
of minority holders of the securities have been considered. 

(b)  An issuer must provide reasons for the request contemplated in paragraph (a). 
(6) (a) If an exchange refuses an application for the inclusion of securities in the list 

under section 12(6)(bj, or under subsection (1) removes securities from the list,  the 
exchange  concerned must immediately notify every other  exchange in the Republic of 
the reasons for and date of the refusal or removal. 

(b) If the refusal to list securities was due to any fraud or other crime  committed  by 
the issuer, or any material misstatement of its  financial  position or non-disclosure of any 
material fact, or if the removal of securities was due to a failure to comply with the 
listing requirements of the exchange, no other exchange in the Republic may, for a 
period of six months from  the date referred  to  in paragraph (a), grant an application for 
the inclusion of the securities concerned in  the list kept by it, or allow trading in  such 
securities, unless the  refusal or removal is withdrawn by the first exchange or  set  aside 
on appeal by the board of appeal in terms of section 11 1. 

why  the removal or suspension should not be effected. 
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(c) If an exchange withdraws a refusal or removal before  the expiry of  the  six months, 
it must notify  the  issuer  and every other exchange in  the Republic. 

Application of new listing requirements and conditions to previously listed 
securities 

14. (1) Listing requirements or conditions determined by an exchange in respect of 
the listing of securities  may  be applied by  the exchange to securities listed before the 
determination of the  listing requirements or conditions, by notice in writing to the issuer 
of such listed securities. 

(2) Listing requirements or conditions so applied take effect from a date determined 
by  the exchange, which date must not be earlier, except when special circumstances 
justify an earlier date, than one month after the date on which the exchange so notifies 
the issuer, but the  exchange  may  postpone  the former date on written request by  the 
issuer. 

(3) If an exchange refuses a request for a postponement in terms of subsection ( 2 )  the 
issuer concerned may  make representations in writing to the registrar,  and  if the request 
for a postponement is reasonable, the registrar may, after consultation with the 
exchange, postpone the date on which the listing requirements or conditions take effect 
by not more than  three  months and must inform the exchange accordingly in writing. 

Disclosure of information by issuers of listed securities 

15. (1) (a) An exchange may require an issuer of  listed securities to disclose to it any 
information at  the  issuer’s disposal about those securities, or about the  affairs of that 
issuer, if such disclosure  is  necessary to achieve one or more of the objects of this Act 
referred  to in  section 2. 

(b)  An exchange may require the  issuer to disclose that information to the registered 
holders of the securities, within a period  specified  by  the exchange. 

(c )  If the issuer refuses to disclose the information to the exchange or the registered 
holders of  the securities, the exchange may, unless the issuer obtains a court order 
excusing  it  from such disclosure, suspend trading in those securities until  such time as 
the required disclosure has been made to the satisfaction of the exchange. 

( 2 )  When an  issuer discloses information in terms of this section to the registered 
holders of securities that  may  influence  the price of those securities, the issuer must at 
the  same time make the information available to  the public. 

Maintenance of insurance, guarantee, compensation fund or  other warranty 

16. An exchange may impose a levy on any person involved in a transaction in listed 
securities effected  through the exchange for the purpose of maintaining the insurance, 
guarantee or compensation fund or other warranty contemplated in section 9( l)(e). 

Funds of exchange 

17. (1) An exchange may require its authorised users and their clients to contribute 
towards the funds of the exchange for the purpose of carrying on the business of the 
exchange. 

(2) If an exchange has assets which are surplus to its requirements it  may distribute 
such assets to any person- 

(a) after providing for any liabilities of the  exchange; 
(b) in accordance with its founding documents; and 
(c)  with the  written consent of the  registrar. 

(3) If an exchange is a non-proprietary exchange, the distribution referred to in 
subsection (2) may  be made despite contrary provisions of any law or the common law 
and without affecting  the non-proprietary status of  the exchange. 

Exchange rules 

Requirements with  which exchange rules must comply 
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18. (1) The exchange rules must be consistent with this Act. 
( 2 )  The exchange rules must provide- 
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(a) for  the  criteria  for  authorisation and exclusion of authorised  users and, in 
particular, that no person may  be admitted as  an authorised user or allowed to 
continue such person’s business as an authorised user  unless  the person- 
(i)  is of good character and high business  integrity or, in the case of a 

corporate body, is managed by persons who are of good  character  and 
high business integrity; and 

(ii)  complies or, in  the  case of a  corporate body, is  managed by persons or 
employs persons who comply with the  standards of training,  experience 
and other  qualifications  required by the  exchange  rules; 

(6) (i) for the  capital adequacy, guarantee and risk management  requirements 
with which an authorised user must comply; 

(ii)  that  capital adequacy, guarantee and risk management requirements must 
be prudent although they may differ in respect of different  categories of 
authorised  users  or different activities of  an authorised user’s business; 

(c) if there  are different categories of authorised users, for  the  restriction of the 
activities of such categories  subject to different conditions; 

(d) for  an efficient, honest,  transparent and fair manner in which and terms and 
conditions subject to which transactions  in listed securities must be effected 
by authorised users, whether  for  own  account or on behalf of other persons; 

( e )  for  the manner in which transactions in listed  securities must be cleared and 
settled; 

(fl for  the  clearing and settlement of transactions if the  exchange has not 
appointed  a licensed clearing  house,  in  compliance  with  requirements 
prescribed by the registrar under section 65( l)(b); 

(g) for  the  circumstances in which a  buyer or seller of listed  securities may 
repudiate  the  transaction; 

(h)  for  the  regulation of transactions in listed  securities  entered  into as a  result of 
any first communication made to  a person without  an  express or tacit 
invitation from such person; 

( i )  for  the  circumstances in  which a  transaction in listed  securities may be 
declared void by the exchange; 

(j) for  the  conditions  subject to which an authorised  user may undertake 
management of listed securities  for  remuneration  or  benefit  in any form; 

(k) that no authorised user may effect a  transaction  in  securities with a  person 
whom  the authorised user  believes  or  suspects  requires  approval to undertake 
management of securities  in  terms of any law without having taken reasonable 
measures to ascertain that such person has the necessary approval; 

( 1 )  for  the  approval by the  exchange of a  nominee of an authorised  user which 
nominee holds securities in a  securities repository or  central  securities 
repository  as defined in Chapter IV, 

(m) for  surveillance of any matter  relevant  for the purposes of this Act, the 
exchange  rules and the directives; 

(n) for  the  conditions  subject to which an officer or employee of an authorised 
user may, in relation to the buying and selling of listed  securities,  advise  on  or 
conclude any transaction on behalf of  an authorised  user in the  course of that 
authorised user’s business and for  the  circumstances  in which an officer or 
employee of an authorised user may be denied access to the  exchange; 

(0) for the  circumstances in which trading in any listed security may be suspended 
or halted; 

( p )  for  the manner in which an authorised user is required to  conduct  the  business 
of buying and selling listed  securities  generally; 

(4) for  the  operation by an exchange  or  authorised  user of a  trust  account 
contemplated in section 27; 

( r )  for the- 
(i)  recording of transactions effected through the exchange; 

(ii)  monitoring of compliance by authorised  users  with  this  Act,  the 

(iii)  surveillance of any matter relevant  for the purposes of this Act,  the 

(s) for  the  circumstances  and manner in  which an authorised  user may advertise 

exchange  rules and directives; and 

exchange rules and the  directives; 

or  canvass  for business: 
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( t )  for the equitable and expeditious  settlement of disputes between authorised 
users and between authorised  users and clients in respect of transactions in 
listed  securities; 

(u )  for the manner in which complaints  against an authorised user or officer or 
employee of  an authorised user must be investigated; 

(v) for the steps to be taken by the  exchange,  or  a person to whom the exchange 
has delegated its investigative and disciplinary  functions, to investigate and 
discipline an authorised user or officer or  employee of  an authorised user who 
contravenes  or  fails to comply with this Act, the exchange  rules, the interim 
exchange rules or  the  directives and for  a  report on the disciplinary 
proceedings  to be furnished to the  registrar  within 30 days  after  the 
completion of such proceedings; 

(w) for the manner in which an authorised user, officer or employee of an 
authorised user who  is believed t- 
(i) be able to furnish any information on the subject of any investigation 

(ii) have in such person's  possession or under such person's  control any 

may  be required to appear  before  a person conducting an investigation,  to be 
interrogated  or to produce such document; 

(x) in respect of the insurance,  guarantee,  compensation fund or  other  warranty 
referred to in section 16, for- 
(i) the persons who must contribute  to maintain such insurance,  guarantee, 

(ii)  the amount of the levy imposed by the  exchange for this  purpose; 
(iii) different categories of claims that may  be brought  against the insurance, 

(iv)  restrictions on the amount of any claim; 
(v) the  control and administration of the insurance,  guarantee,  compensation 

(vi)  the  ownership of the  insurance,  guarantee,  compensation fund or other 

referred to in paragraphs (u)  and (v); or 

document which has bearing upon that subject, 

compensation  fund  or  other  warranty; 

guarantee,  compensation  fund  or  other warranty; 

fund or other  warranty; 

warranty; 
( y )  that authorised  users must disclose to clients the fees  for  their  services; 
( z )  that authorised users may charge  a  fee  for different categories of transactions; 
(aa) for  the purposes for which an exchange may issue  directives; 
(bb) for the supervision by an exchange of compliance with the  duties  imposed  on 

it and its  authorised  users by the Financial  Intelligence  Centre Act, 2001 (Act 
No. 38 of 2001). 

(3) An exchange may, with the  approval of the registrar, make exchange  rules  on 

(4) An exchange rule made under  this  section  is  binding on an exchange, an 
matters  additional to those listed in subsection (2). 

authorised user, an  issuer  and  their officers and employees, and on  clients. 
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General  provisions in relation to exchange 

Buying and selling listed securities 

19. A person may carry on the  business of buying or selling  listed  securities if that 45 
person- 

(a) is an authorised user; 
(b) effects such buying or selling through an authorised  user; 
(c) is a financial institution  transacting as principal with another  financial 

institution  also  transacting as principal; or so 
(d) is a person who, subject to any condition that the registrar may prescribe,  buys 

or sells listed securities  in  order t o -  
(i) give effect to a  reconstruction of a company or group of companies by the 

issue or reallocation of shares, or a takeover by one  company of another 
or an amalgamation of two  or more companies;  or 55 

(ii) effect a  change  in  the  control over management or the  business of a 
company. 
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Restriction on buying and selling unlisted securities 

20. (1) The registrar may- 
( a )  prohibit a  person  from  carrying on the business of buying or selling  unlisted 

securities if that person carries on such business in a manner which defeats 
one or more of the  objects of this Act referred to in section 2;  5 

(b) impose  conditions  for  the  carrying on  of such business; 
(c) prescribe  conditions in terms of which specified types of unlisted  securities 

(2) A person who buys  unlisted  securities from or  sells unlisted securities to a  person 
may  be bought  or  sold. 

who  contravenes  or  fails  to comply with a  prohibition or condition referred  to in 10 
subsection (1) may cancel  the  transaction. 

Reporting of transactions in listed securities 

21. (1) A financial institution, whether it carries  on  the business of buying or selling 
listed  securities or not, must report to the registrar any transaction in listed  securities 
resulting in a  change of beneficial ownership of those  securities and concluded by it 15 
outside of an exchange. 

(2) The  registrar may,  in respect of a report referred to in subsection (I), prescribe- 
( a )  the  information required in respect of any transaction; and 
(h )  the  manner in and time within which reports  are to be rendered. 

(3) The  registrar must disclose  information about a  transaction  reported in terms of 20 
subsection (1) to- 

( a )  the exchange on which the securities  are  listed; and 
(b) the public,  unless  the  registrar  is satisfied on reasonable grounds  that such 

disclosure will be contrary to the objects of this Act referred to  in  section 2.  
(4) The  exchange  referred  to in subsection (3) may publish any information  disclosed 25 

to  it in terms of that subsection. 

Undesirable advertising or canvassing relating to securities 

22. (1) No person,  other than an authorised user  or an  officer or employee of an 
authorised user who is so permitted in terms of exchange rules, may in any manner, 
directly or indirectly, advertise or canvass for the business of an authorised user. 30 

( 2 )  Despite any contrary law, the registrar may,  if an advertisement,  brochure or other 
document  relating  to  securities  is  misleading or for any reason  objectionable,  direct that 
the  advertisement,  brochure or other document not be published or the  publication 
thereof be stopped  or that such amendments as the  registrar  considers  necessary be 
effected. 35 

Certain written matter to bear names of certain persons 

23. No person may publish  or  circulate any written comment which relates  to  the 
trading  results of a  public company or which may influence the value of the  listed 
securities of a  company  unless such comment  is  accompanied by- 

( a )  the name of the person or persons who compiled it or the name of the person 40 
or persons on the editorial staff  of a  newspaper or periodical  who,  in  the 
opinion of the  editor  thereof,  compiled  it;  or 

(b) disclosure of the  source  from which  it was  obtained. 

Restriction on borrowing against and repledging of securities belonging to other 
persons 45 

24. No authorised  user may- 
( a )  borrow against pledged listed securities an amount in  excess of the 

outstanding  balance of any amount which the authorised user may have  lent 
the pledgor  against  the pledged securities; 

(b) repledge  listed  securities without the written  consent of the pledgor. 50 



19 

Marking of or recording details of securities 

25. When a document of title relating to listed securities comes  into  the possession of 
an  authorised user, the authorised user  must, as soon as possible- 

(a )  mark it; or 
(b )  record and store the necessary details, 

in a manner which will render it possible at  any time thereafter readily to establish the 
identity of the  owner of those securities. 

Restriction on alienation of securities 

26. Subject  to the exchange rules, an authorised user may only alienate listed 
securities deposited with the authorised user if the person who  deposited them has 
authorised  such alienation in writing. 

Segregation of funds of authorised users and other persons 

27. (1) (a) Every authorised user must open and maintain a trust account at a bank 
designated  for client funds,  or may  use such  an account opened  and  maintained by  an 
exchange,  into which  any instruments of payment  or cash received from a client must be 
deposited  on  the  day of receipt: Provided that any deposit that  is  made by a client 
directly into an authorised user’s own account,  or any deposit  that  is received after 
banking  hours, must  be transferred into such trust account by the  start of business on the 
next day. 

(b) A trust account referred to in this subsection may contain only  funds of clients and 
not those of an  exchange  or authorised user. 

(2) Funds received from a client need  not be deposited into a trust account if 
payment- 

(a) is made to the authorised user by a buyer of  listed  securities- 
(i) against delivery of such securities to the buyer; or 

(ii) against such securities being marked  or recorded as the property of the 

(b) is preceded by a payment  made  by the authorised user to the seller of listed 
securities against delivery of such securities to the authorised user; or 

(c) is made  to pay a debt due to the authorised user: Provided that a debt arising 
from  the purchase of listed securities which have not been  marked  or recorded 
as the property of the buyer of the securities may  not be  regarded as a debt  due 
for this purpose;  or 

(d) is made in terms of  any other law or exchange rule which specifically provides 
for  such  payment  to  be deposited into  some other account. 

(3) Funds held in a trust account and  any funds which have not been deposited into a 
trust account as envisaged in subsection (1) but which are identifiable as belonging to a 
specific person, are considered to  be “trust property” as defined in the Financial 
Institutions (Protection of Funds) Act  and  that Act applies to  those  funds, subject to this 
section. 

(4) Funds deposited  into a trust account may only be withdrawn by  an authorised user 
for  the  purpose of making payment- 

buyer; or 

(a) to  the person entitled to the payment; or 
(b) in  terms of  any other law or the exchange rules: 

Provided  that  if,  after  the withdrawal, any deposited cheque, draft or other instrument 
against which the withdrawal was made is not subsequently honoured,  the authorised 
user must  pay the shortfall arising from  the default into the trust  account immediately. 

( 5 )  All bank charges accruing in respect of a trust account are for the  account of the 
authorised  user  except that bank charges specifically relating to a deposit or withdrawal 
of the  funds of a client  are  for that client’s own account. 

(6) Any interest accruing to the funds in a trust account is payable  to  the  owner of the 
funds after any fees  owing to the authorised user or exchange  have  been deducted. 

(7) Any excess remaining in a trust account  after  payment of or provision for all 
claims of persons  whose  funds  have or should have been deposited  in  the trust account, 
is not trust property as contemplated in subsection (3). 

(8) The  division of the High Court of South Africa having  jurisdiction  over  an 
authorised  user may, on  the application of  an exchange, the registrar or any  other person 
having a claim against a trust account of the authorised user, on good  cause  shown, 
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prohibit the authorised user from operating the  trust account, and may appoint a curator 
to control and administer the  trust account with  such rights, powers and duties in relation 
thereto as the court may consider necessary. 

Use of designation “stockbroker” and related designations 

28. (1) A stockbroker may use the designation “stockbroker”, “stockbroker (South 5 

( 2 )  A person who is  not a stockbroker may not- 
Africa)” or “stockbroker (SA)”. 

(a) purport to be a stockbroker; or 
(6) use any designation referred to  in subsection ( 1 )  or any other name, title, 

description or symbol, or perform any act implying, or tending to induce the 10 
belief, that such person is a stockbroker. 

(3) A person to whom the rules of an external exchange apply,  and whose business  is 
substantially similar to that  of a stockbroker, may use the designation “stockbroker” if 
the country in which the use of the designation is authorised is indicated after the 
designation. 15 

CHAPTER  IV 

CUSTODY  AND  ADMINISTRATION OF SECURITIES 

Definitions 

29. In this Chapter, unless  the context indicates otherwise- 
“central securities account” means an account kept by a central securities 20 
depository for a participant and reflecting the number or nominal  value  of securities 
of each kind deposited and  all entries made in respect of such securities; 
“central securities repository” means a collection of securities of  the same kind 
held  by a central securities depository; 
“certificated securities” means securities evidenced by a certificate or written 25 
instrument; 
“deposit” means a deposit of securities and includes a deposit by means of an 
entry in a securities account or a central securities account; 
“entry” includes an electronic recording of any deposit, withdrawal, transfer, 
attachment, pledge, cession to secure a debt or other transaction in respect of 30 
securities; 
“securities” includes certificated securities and uncertificated securities and 
money market instruments; 
“securities account” means an account kept by or  on behalf of a participant for a 
client and reflecting the number or nominal value of securities of each kind 35 
deposited and all entries made in  respect of such securities; 
“securities of the same kind” means securities of the  same class and issued by the 
same issuer; 
“securities repository” means a collection of securities of the same kind held by 
a participant; 40 
“subregister” means a subregister as defined in section 91A of the Companies 
Act; 
“uncertificated securities” means securities that are not evidenced by a certificate 
or written instrument and are transferable by entry without a written instrument. 

Licensing of central  securities  depository 45 

Application for central securities depository licence 

30. ( 1  ) A person may  apply to the registrar for a central securities depository licence. 
(2) Such an application must- 

(a) be  made in the manner and contain the information prescribed  by the registrar; 
(6) show that  the applicant complies with the requirements referred to in section 50 

(c)  be accompanied by- 
31; 

(i) a copy of the proposed depository rules that must comply with section 
39: 
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(ii) the founding  documents of the applicant; 
(iii) such information in respect of members of the  controlling body of the 

(iv) the application  fee  prescribed by the  Minister; 

reasonably require. 

applicant as  may  be prescribed by the  registrar; 

(d)  be supplemented by any additional  information that the  registrar may 5 

(3) The  registrar must give  notice of  an application  for  a central securities  depository 
licence in two national newspapers at the expense of the  applicant.  The  notice must 
state- 

(a)  the name of the applicant; 10 
(b)  where the proposed depository  rules may  be inspected by members of the 

( c )  the period within which objections  to  the  application may  be lodged with the 
public; and 

registrar. 

General requirements applicable to applicant for central securities depository 15 
licence 

31. (1) An applicant for  a  central  securities  depository  licence must- 
(a) have the financial resources, and the management and  human resources with 

appropriate  experience, necessary for  the  operation of a  central  securities 
depository in terms of this Act; 20 

(6) have made arrangements  for  the  proper  supervision of compliance by 
participants with the depository rules; 

(c)  maintain security and back-up procedures  to  ensure the integrity of  its records. 
(2) The  registrar may prescribe any of the  requirements referred to in subsection (1) 

in  greater  detail. 25 

Licensing of  central securities depository 

32. (1) The registrar may, after  consideration of any objection received as  a result of 
the  notice referred to in section 30(3) and subject  to  the  conditions which the  registrar 
may  consider  appropriate,  grant  a  central  securities  depository  licence if- 

(a) the applicant complies with the relevant  requirements of this Act; and 30 
(b) the objects of this Act referred  to in section 2 will be furthered by the  granting 

(2) The  licence must specify the securities  services that may  be provided by the 
central  securities  depository, the main  office of the  central  securities  depository in the 
Republic and the places where the  central  securities  depository may  be operated, and 35 
that  the  central  securities  depository may  not be operated at any other place without the 
prior written approval of the registrar. 

(3) A central  securities  depository may at any time apply to the registrar  for an 
amendment of  the terms of its  licence and the  conditions  subject to which  its licence was 
granted. 40 

(4) (a) The registrar must give notice of an application  for an amendment of the terms 
of a  central  securities  depository  licence and the  conditions  subject to which the  licence 
was  granted in two national newspapers  at  the  expense of the  applicant. 

of such a  licence. 

(b) The  notice must  state- 
(i)  the name of the  applicant; 45 

(ii)  the nature of the proposed  amendments;  and 
(iii)  the period within which objections  to  the  application may  be lodged with the 

registrar. 

Functions of central securities depository 

Functions of central securities depository 50 

33. A central securities depository- 
(a) must enforce the depository rules; 
(b) may amend or  suspend  the  depository  rules  in terms of section 61; 
(c)  must supervise  compliance by participants  with  this Act  and the  depository 

(d) may issue  directives; 
rules; 55 
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may hold all securities of the same kind  deposited with it  by a participant 
collectively in a separate central securities repository; 
must maintain a central securities account with due regard to the interests of 
the participant and  its clients; 
must notify a participant in writing or as otherwise agreed to by the participant 5 
of an entry made in  the participant’s central securities account; 
must balance and reconcile the aggregate of the central securities accounts 
with the records of the relevant issuer- 
(i)  in respect of each kind of certificated  security, not less than once every 

(ii) in  respect of each kind of uncertificated  security- 
six months; 10 

(aa) if  that aggregate has  not changed, not less than once every month; 
(bb) if that aggregate has changed, on the business day after such 

must administer and maintain a record of uncertificated securities deposited 15 
with it; 
is entitled to access to  the records of uncertificated securities administered and 
maintained by  its participants; 
may be appointed as a clearing house  by an exchange if the central securities 
depository is licensed as a clearing house  under section 66; 20 
must disclose to participants and issuers the fees and charges required by it for 
its  services; 
must on request disclose to- 
(i) the registrar information about the  securities held by a participant in a 

(ii) an issuer information about the securities issued by  that issuer and held 

must, if a participant ceases to be a participant,  notify  the  registrar  thereof as 
soon as possible; and 
must conduct its business in a prudent manner and with due regard to the 30 
rights of participants, clients and issuers. 

change; 

central securities account; 25 

by participants in central securities accounts; 

Participant 

Acceptance of participant 

34. A central securities depository may accept, in terms of the depository rules, a 
person that holds securities or an interest in securities, as a participant in that central 35 
securities depository. 

Functions of participant 

Functions of participant 

35. A participant- 
must,  if securities are deposited with  the participant, deposit them with a 40 
central securities depository unless the client expressly directs otherwise in 
writing; 
must maintain a securities account for a client in respect of securities 
deposited; 
must reflect  the number or nominal value of each kind of securities deposited 45 
in a securities account; 
must administer and maintain a record of all securities deposited with it  in 
accordance with the depository rules; 
must record all securities of the same kind deposited with it in a subregister if 
so required by the depository rules; 50 
must disclose to clients and issuers the fees and charges required by it  for  its 
services; 
must notify a client in writing or as otherwise agreed to by the client of an 
entry made in the client’s securities account; 
must on request disclose to- 55 
(i)  the registrar information about the securities recorded in a securities 

(ii) an  issuer information about the securities issued by that issuer and 
account; 

recorded in a securities account: 
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( i )  must have a  central  securities account with a  central  securities  depository, and 
may- 
(i) deposit securities with or withdraw securities  from that central  securities 

(ii) transfer, pledge or  cede an interest in securities through that central 5 
depository;  or 

securities  depository; 
( j )  must exercise the rights in respect of securities  deposited by  it with a  central 

securities depository in  its own name on behalf of a  client when so instructed 
by the client; and 

( k )  must balance and reconcile  the aggregate of the securities  accounts with the 10 
central  securities  accounts on a daily basis. 

Nominee 

Approval of nominee 

36. (1) A nominee of- 
( a )  an authorised user must be approved by the  exchange  in  terms of exchange 15 

rules; 
(b) a  participant,  or any other nominee who has an account with a  participant, 

must  be approved by the  central  securities  depository in terms of depository 
rules. 

(2) A nominee that is not approved as a nominee in terms of subsection (1) must be 20 
approved by the registrar and must comply with the  requirements which the  registrar 
may  prescribe  for nominees before it can  function  as  a nominee in  terms of this Act. 

(3) The  registrar must maintain a  list of  all nominees approved in terms of exchange 
rules  or  depository rules. 

Uncerti$cated securities 25 

Uncertificated securities 

37. (1) Certificated securities may  be converted to uncertificated securities and an 
issuer may issue uncertificated securities  despite any contrary  provision in- 

(a )  any other law; 
(b) the common law; 30 
(c)  an agreement; 
(d) the  articles of association of  an issuer; 
( e )  a  prospectus; or 
(f) any other conditions  applicable  to the issuing of securities. 

(2) An issuer and a  central  securities depository and  its participants must make 35 
arrangements in accordance with depository rules for uncertificated securities to be 
evidenced by  way  of entry. 

(3) An issuer has the same  obligations in respect of uncertificated securities as it has 
in respect of certificated securities  except that no certificate  or  written  instrument  is 
issued in respect of uncertificated securities. 40 

Functions of issuer of uncertificated securities 

38. An issuer of uncertificated securities must- 
(a )  record in  its register  the number or nominal value of each kind of 

uncertificated securities  issued by  it; 
(b) maintain separate  records  for each central  securities  depository  holding  45 

uncertificated securities  unless all those securities  are  held by one  central 
securities  depository; 

(c)  if required by section  40(1), record the name of that central  securities 
depository or its wholly  owned subsidiary as the  registered  holder of the 
uncertificated securities; 50 

(d) balance and reconcile with a  central  securities  depository  the  record  referred 
to in paragraph (a) in  respect of each kind of uncertificated security- 
(i) if that record has not changed, not less than once  every  month; 

(ii) if the record has changed,  ,on the business day after  such  change;  and 
( e )  if applicable, comply with  section 91A of the Companies  Act. 55 



24 

Depository rules 

Requirements  with  which  depository  rules  must  comply 

39. (1) The  depository  rules must be consistent with this Act. 
(2) The  depository rules- 

(a) must provide  for  equitable  criteria  for the acceptance and expulsion of a 5 
participant and for such acceptance and expulsion  to  be in the  interests of 
issuers and clients; 

(b)  if applicable, must provide for  arrangements for certificated  securities to be 
converted to uncertificated securities and for issuers  to  issue  uncertificated 
securities; 10 

(c)  must provide  for adequate steps to be taken by the  central  securities 
depository, or a person to whom the central securities  depository has 
delegated  its  investigative and disciplinary  functions, to investigate and 
discipline  a  participant or officer or employee of a  participant who 
contravenes or fails to comply with this Act, the  depository  rules,  the  interim 15 
depository  rules or the  directives and must require  a  report on the  disciplinary 
proceedings  to be furnished to the registrar within 30 days  after  the 
completion of such proceedings; 

(i) be able to furnish any information on  the subject of any investigation; or 20 
(ii)  have in that participant’s possession or under that participant’s  control 

may be required to appear before  a person conducting an investigation, to be 
interrogated or to produce such document; 

( e )  must provide  for requirements in respect of a participant’s financial soundness 25 
and valid financial cover that the  participant must hold in respect of- 
(i)  the  participant’s actual and potential  liabilities; 

(ii)  conditional and contingent  liabilities to the central  securities  depository; 

(iii)  liabilities which existed  before or accrue after  a person has ceased to be 30 

(d) must provide  for  the manner in which a  participant  who  is  believed to- 

any document, which  has bearing upon that subject, 

and 

a  participant; 
( f )  must require that- 

(i)  dividends paid and other payments made by issuers  in  respect of 
securities  are paid by issuers  to  participants or clients  and, if applicable, 
by participants to clients; 35 

(ii) all notices regarding rights and other benefits accruing to the  owners of 
securities  deposited with the  central  securities  depository  are  conveyed 
to  participants and clients; and 

(iii)  the  rights of participants or clients are not  in any way diminished by the 
fact  that  securities held by them or on their behalf are  held  collectively in 40 
a  central  securities  repository  as provided for by this  Chapter; 

(g) must require that where a  participant agrees, or  is  otherwise  required, to- 
(i)  receive  monies  in  respect of securities  on behalf of clients  from  a  central 

securities  depository or issuer, such monies are paid to the  clients 
concerned; 45 

(ii)  convey to clients all information regarding rights and other benefits 
accruing to the  securities held on behalf of such clients,  such  information 
is, in fact,  conveyed; and 

(iii)  give effect to the lawful instructions of clients with regard  to  voting 
rights and other  matters,  the necessary action is taken; 50 

(h)  must require that a  participant,  on  written request from  a  client  to  withdraw 
securities or an interest in securities held in a  securities  repository or central 
securities  repository,  deliver  a  certificate or written instrument  evidencing  the 
same  number of securities, or securities of the same  nominal  value  and of the 
same  kind, as the  securities held on behalf  of that client  in  the  securities 55 
repository  or  central  securities repository, as long as  the  client has a sufficient 
unencumbered  credit  balance of those securities with the  participant 
concerned; 

(i) must require that a participant’s central  securities  accounts  do not show  a  debit 
balance; 60 



25 

may provide that a  central  securities depository may refuse  to  accept  securities 
issued by any particular  issuer with due regard to  the  clearing and settlement 
arrangements of an exchange  for  transactions in those securities; 
must provide for- 
(i)  the duty of a  client  to  disclose to a  participant, and the duty  of a 

participant to disclose to a  central  securities  depository, information 
about a beneficial, limited or other  interest  in  securities  deposited by a 
client with a  participant or by a  participant with a  central  securities 
depository, as the case may be; and 

(ii)  the manner, form and frequency of such disclosure; 
must provide  for  the manner in  which a  central  securities  depository  or  a 
participant must keep records of clients,  or  owners  or beneficial owners of 
securities and limited or  other  interests in securities; 
must provide  for the manner in  which participants must give  instructions to a 
central  securities  depository; 
if the central  securities  depository  is  appointed  as  a  clearing house by  an 
exchange, may regulate,  consistent with the  exchange  rules,  the  clearing and 
settlement  functions to be performed by participants in the  clearing and 
settlement  process; 
must provide  for the purposes  for which a  central  securities  depository may 
issue  directives; 
must provide  for the manner in  which a  participant must hold and administer 
securities; and 
must provide  for  the  approval by the central  securities  depository of a 
nominee of a  participant, or any other  nominee  who has an account with a 
participant, which nominee holds securities  in  a  securities repository or 
central  securities repository. 

(3) A central  securities  depository may,  with the  approval of the registrar, make 
depository  rules  on  matters  additional  to those listed in subsection ( 2 ) .  

(4) A depository  rule made under this section  is  binding on the  central  securities 
depository,  a  participant, an issuer of securities  deposited with the  central  securities 
depository and their officers and employees, and clients. 

General  provisions relating to custody and  administration of securities 

Registration of securities 

40. (1)  The  registrar may direct that any securities  held by a  central  securities 
depository  must, unless they are  bearer  instruments, money market  instruments or 
recorded in a  subregister in accordance with section 91A of the Companies Act  and the 
depository  rules, be registered in the name of that central  securities  depository or its 
wholly owned subsidiary, as defined in section 1 of the Companies Act and approved by 
the  registrar. 

( 2 )  (a )  No central  securities  depository or participant may become the owner, 
co-owner, holder, pledgee or cessionary  for  the  purpose of securing  a  debt, of securities 
merely  because of- 

(i)  a  deposit of securities;  or 
(ii) the registration in  its name of- 

(aa) securities; 
(bb) limited  rights in securities; 
(cc) other  rights in securities; 
(dd) benefits in respect of securities; or 
(ee) benefits accruing  to  securities. 

(b) Paragraph ( a )  also  applies to a wholly owned subsidiary as defined in section  1 of 
the  Companies Act of a  central  securities  depository or participant. 

Ownership of securities 

41. (1)  Where  securities of any kind are  deposited with a  participant or with a  central 
securities  depository,  or  accrue to the  owner of securities held by a  participant  in a 
securities  repository  or by a  central  securities  depository in a  central  securities 
repository, the person who was the owner of the  securities at the  time of  deDosit or 
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accrual  becomes  entitled to an interest as co-owner of all the  securities of the same kind 
comprised  in  the  securities  repository or central  securities repository, as  the case may be. 

(2) In so far as any limited right exists in respect of any securities at the time of such 
deposit or  accrual, such limited right extends  to  the  interest of such co-owner  and to any 
securities  delivered to that  co-owner. 5 

(3) The  interest of a  co-owner,  client  or  participant  in all the  securities in a  securities 
repository  or  central  securities repository, as the  case may be, must be calculated by 
reference  to  the  proportion  that the number or nominal value of securities  deposited by 
or on behalf of that co-owner,  client  or  participant and accruing to such securities,  bears 
from time to time to the  total number or nominal value of all  securities of that kind held 10 
in the  securities  repository  or  central  securities  repository,  as  the case may be. 

(4) A written  statement  issued by or on behalf of a  participant in respect of an owner 
of securities  or of a  client, or by or on behalf of a  central  securities  depository in respect 
of a  participant, as the case may be,  and specifying the interest of  that owner,  client  or 
participant,  is prima facie evidence of the  title or interest of that person  in such 15 
securities. 

Transfer  of securities 

42. Transfer of an interest in securities  held by a  central  securities  depository or 
participant must be effected by entry  in  the  central  securities account or  securities 
account of the transferor  and  the  transferee  kept by the central  securities  depository or 20 
the participant,  as the case may be. 

Pledge, or cession of securities to  secure debt 

43. (1) A pledge or cession  to  secure  a  debt,  in  respect of an interest in securities  held 
by a  central  securities  depository or participant  or in a  securities account held on behalf 
of a  participant, must be effected by entry in the  central  securities  account  or the 25 
securities  account of- 

(a) the  pledgor in favour of the pledgee  specifying the name of the  pledgee,  the 

(b) the cedent in favour of the cessionary  specifying  the name of the  cessionary, 
interest in the  securities pledged and the  date; or 

the  interest in the  securities ceded and  the date, 30 
as the case may be. 

of the pledgee or cessionary. 

of a  pledgee of movable property  or  cessionary of a right in movable property  pledged 35 
or  ceded to secure  a  debt. 

(4) Subsections (I) ,  (2) and (3) also apply, with the changes required by the  context, 
to the pledge and cession to  secure  a debt by one  participant  to  another of an interest in 
securities held by a  central  securities  depository in a  central  securities  account. 

(2) Such  interest in securities may  not  be transferred  except with the written  consent 

(3) The  pledgee  or  cessionary of such interest in securities  is entitled to  all  the  rights 

Delivery of securities 40 

44. Subject  to  sections  41 and 43, the owner of  an interest in securities  held by a 
participant in a  securities  repository or a  participant holding an interest in securities in 
a  central  securities  repository, as the case may be, is at all times  entitled,  on  written 
request for  withdrawal, to delivery, within a  reasonable  time, by the participant  or 
central  securities  depository  concerned, of a  certificate  or written instrument  evidencing 45 
the same number of securities, or securities of the  same nominal value and of the  same 
kind as the interest in securities held  on such owner or participant’s behalf,  as  long as 
such owner  or  participant has a sufficient unencumbered  credit  balance of those 
securities in that owner’s securities account or in that participant’s central  securities 
account, as the  case may be. 50 

Records 

45. If the records of a  central  securities  depository are inconsistent with those of a 
participant  regarding  securities deposited with the central securities  depository by the 
participant,  the records of the central securities  depository  are deemed to be correct until 
the contrary  is  proved. 55 
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Warranty 

46. (1)  Every person, whether a client or participant, who deposits securities with a 
participant or central securities depository, as the case may be, is  deemed to warrant that 
such person  is entitled to deposit the securities deposited by  that person and that any 
document or instruction relating to such securities and lodged or given by that person is 5 
genuine and correct in  all respects and  that  person  is deemed to have agreed to 
indemnify the  participant or the central securities depository against any claim made 
upon the  participant or central securities depository and against any loss suffered  by the 
participant or central securities depository arising out of such deposit or breach  of 
warranty. 10 

(2) A central securities depository is not deemed to have given a warranty or 
indemnity referred to in subsection (1). 

Relationship  of trust 

47. A central securities depository is  not obliged to recognise any relationship of  trust 
or agency of its participants in respect of securities. 15 

Attachment 

48. (1) The attachment of an interest in securities deposited with a participant and held 

( a )  notice  of  the attachment has been  given  in  writing  by the sheriff to the 
participant; 20 

(b) the  sheriff  has  taken possession of any securities account as evidenced by a 
written acknowledgement issued by the participant or has certified that the 
sheriff has been unable, despite diligent search, to obtain possession of such 
written acknowledgement; and 

(c)  the  sheriff has made  an entry of the attachment on such securities account or 25 
caused it to be  made  by such participant. 

in a securities repository or central securities repository is only complete when- 

(2) The sheriff  may upon exhibiting the original of the warrant  of execution to the 
participant enter upon  the premises where such account is kept and make an inventory 
and valuation of the interest attached. 

CHAPTER V 30 

GENERAL  PROVISIONS  APPLICABLE  TO  SELF-REGULATORY 
ORGANISATIONS 

Expiry and  renewal of licence of  self-regulatory  organisation 

49. (1)  The licence of a self-regulatory organisation (in  this Chapter referred to as  “a 
licence”) expires on 3 1 December of the year for which it is issued but may be renewed 35 
on application to the registrar. 

(2) An application for renewal of a licence must be- 
(a) made in the manner and contain the information prescribed by  the registrar; 
(6)  accompanied by  the application fee prescribed by  the Minister; and 
(c) supplemented by any additional information that the registrar may reasonably 40 

require. 

Refusal  of  renewal  of licence 

50. (1) The registrar may refuse to renew a licence if during the year preceding the 
date of  the application for renewal the applicant failed to- 

( a )  comply with  this  Act or the rules of the self-regulatory organisation; 45 
( 6 )  comply with a direction, request, condition or requirement of the registrar in 

terms  of this Act; or 
(c) give effect to a decision of the board of appeal in terms of section 11 1, and 

such failure has defeated the objects of this Act referred to in section 2 or is 
likely to defeat them. 50 

(2)  The registrar must, before refusing to renew a licence- 
(a) inform the applicant of the registrar’s intention to refuse renewal; 
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(b) give the applicant the reasons for the intended refusal; and 
(c)  call upon the  applicant to show cause within a period specified by the  registrar 

(3) If the  registrar  refuses to renew a  licence the registrar must  take such steps  as  are 
why the renewal  should not  be refused. 

necessary  to  achieve  the  objects of this Act referred to in  section 2, which steps may 5 
include- 

(a) the  transfer of the  business of the  self-regulatory organisation to another 

(b)  the  winding-up of the self-regulatory  organisation in terms of section  107. 
similar  self-regulatory  organisation; or 

Cancellation or suspension of licence 10 

51. (1)  The  registrar may cancel  or  suspend  a  licence if- 
(a) the  self-regulatory  organisation has failed to- 

(i) comply with this Act or the rules of the self-regulatory  organisation; 
(ii) comply with  a  direction,  request,  condition or requirement of the 

(iii)  give effect to a  decision of the board of appeal in terms of section 11 1, 
and such failure has defeated  the  objects of this Act referred to in section 2 or 
is likely to defeat  them; 

(b) after an inspection in terms of section 93 of the affairs of the self-regulatory 
organisation  the  registrar  is satisfied on reasonable grounds that the  manner in 20 
which it  is operated is- 
(i) not  in the best interests of authorised  users  or  participants, as the  case 

(ii)  defeating  the  objects of this Act referred to in section 2; 
(c)  the  self-regulatory  organisation has ceased to  operate  or  has  failed  to 25 

commence  operating within a  reasonable period after being licensed;  or 
(d) the  registrar  is  satisfied  on  reasonable  grounds that the licence was obtained 

through misrepresentation. 

registrar in terms of this Act;  or  15 

may be, and their  clients;  or 

(2) The  registrar must, before  cancelling  or  suspending  a licence- 
(a) inform the self-regulatory  organisation of the registrar’s intention to cancel  or 30 

(b) give  the  self-regulatory  organisation the reasons  for the intended cancellation 

(c)  call upon the self-regulatory  organisation  to  show  cause within a  period 

(3) If the registrar  cancels  or  suspends  a  licence the registrar must take such  steps and 
may impose such conditions as are necessary to achieve  the objects of this Act  referred 
to in section 2, which steps may  include- 

(a) the  transfer of the  business of the  self-regulatory  organisation  to  another 

(b) the  winding-up of the self-regulatory  organisation in terms of section  107. 

suspend; 

or suspension;  and 

specified by the registrar why its  licence  should not be cancelled or  suspended. 35 

similar  self-regulatory  organisation; or 40 

Juristic personality of self-regulatory organisation and carrying on additional 
business 

52. (1) A self-regulatory  organisation that is not a  juristic person is,  from  the  date on 
which it is licensed by the registrar, a  juristic person capable of acquiring  rights  and 45 
duties and of  acquiring,  owning,  burdening,  hiring,  letting and alienating  property,  and, 
subject to this Act, of doing such things as  may  be necessary for or incidental  to  the 
performance of its functions in terms of its rules. 

(2) If a  self-regulatory  organisation  carries on business in addition to that regulated by 
or  under this Act the registrar may, for the purpose of minimising  systemic  risk, lay 50 
down requirements in respect of the carrying on of such  business. 

Demutualisation of self-regulatory organisation 

53. (1)  A self-regulatory  organisation which is  not incorporated as a  company  having 
a  share  capital in terms of the  Companies Act  may convert to such a  company  with  the 
approval of the registrar and subject to the  conditions that the  registrar may prescribe. 55 

( 2 )  If a  conversion  referred to in subsection (1) takes place- 
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the self-regulatory organisation  referred to in subsection (1) is deemed to be a 
company incorporated in  terms of the Companies Act from a date determined 
by  the  registrar  in consultation with  the self-regulatory organisation; 
the Registrar of Companies, appointed  in terms of section 7 of the Companies 
Act, must register the memorandum and  articles  of association of the 
self-regulatory organisation in terms of section 63(1) of that Act on the date 
referred to in paragraph (a); 
the continued corporate existence of the self-regulatory organisation from the 
date on which  it  was  first licensed by the registrar is unaffected  and  any actions 
of the self-regulatory organisation before  its conversion remain  effectual; 
the terms and conditions of service of employees of the self-regulatory 
organisation are not  affected; 
all the assets and liabilities of the self-regulatory organisation, including any 
insurance, guarantee, compensation fund or other warranty owned or 
maintained by the organisation to cover any  liabilities of the authorised users 
or participants, as the case may be, to clients, remain  vested  in  and  binding 
upon the company or such other entity acceptable to the registrar as the 
company may designate; 
the company has the same rights  and is subject to the same obligations as were 
possessed by or binding upon  the self-regulatory organisation immediately 
before its conversion; 
all agreements, appointments, transactions and documents entered into, made, 
executed or drawn up by,  with or in  favour of  the self-regulatory organisation 
and  in force immediately before  the conversion remain in force and effectual, 
and are construed for all  purposes as if they had been entered into, made, 
executed or drawn up  by,  with or in favour of the company, as the case may  be; 
any bond, pledge, guarantee or other instrument to secure future advances, 
facilities or services by  the self-regulatory organisation which was  in force 
immediately before the conversion remains in force, and is construed as a 
bond, pledge, guarantee or instrument given to or in favour of the company, as 
the case may be; 
any claim, right, debt, obligation or duty accruing to any person against the 
self-regulatory organisation or owing by any person to such organisation is 
enforceable against or owing to the company, subject to any law governing 
prescription; 
any legal proceedings that were pending or could have been instituted against 
the self-regulatory organisation before the conversion may be continued or 
instituted against the  company, subject to any law governing prescription; and 
the licence of  the self-regulatory organisation remains vested in the company 
if the company complies with  all  the requirements of this Act in respect of a 
self-regulatory organisation. 
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Amalgamation or transfer of self-regulatory organisation 

54. (1) Two or more exchanges, or two or more central securities depositories, may 
amalgamate or merge, or any of the assets and liabilities of an exchange or central 
securities depository may be transferred to or taken over by any other exchange or 45 
central securities depository, as the case may be, with  the approval of  the registrar and 
subject  to the conditions that the registrar may prescribe. 

(2) If an amalgamation or transfer referred to in subsection (1) takes place- 
( a )  all the assets and liabilities of the amalgamating organisations (or in  the case 

of a transfer of assets and  liabilities, of the organisation by which the  transfer 50 
is effected), including any insurance, guarantee, compensation fund or other 
warranty owned or maintained by any of  them to cover any liabilities  of 
authorised users or participants, as the case may be, to clients, vest  in  and 
become binding upon the amalgamated organisation or, as the case may be, 
the organisation taking over such assets and liabilities or such other entity 55 
acceptable to the registrar as the parties to the amalgamation may designate; 

(b)  the amalgamated organisation (or in the case of a transfer of assets and 
liabilities, the organisation taking over such assets and liabilities) has the same 
rights and is subject to the same obligations as were, immediately before the 
amalgamation or transfer,  possessed  by or binding upon the amalgamating 60 
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organisations or,  as the case may be,  the organisation by  which the transfer has 
been effected; 
all agreements,  appointments, transactions and documents  entered  into, made, 
executed  or drawn up  by, with or in favour of the amalgamated  organisations 
or, as the case may be, the organisation by which the transfer has been 5 
effected, and in  force  immediately before the amalgamation or transfer  remain 
in force and are  construed  for all purposes as  if they had  been entered  into, 
made, executed or drawn up by, with or in favour of the  amalgamated 
organisation or, as the case may be, the organisation  taking over the assets and 
liabilities in question; 10 
any bond, pledge,  guarantee  or other instrument to secure  future  advances, 
facilities  or  services by any of the amalgamating organisations or, as the case 
may be, by the  organisation  transferring such assets and liabilities, which was 
in force  immediately  prior to the amalgamation or  transfer,  remains in force 
and is  construed as a  bond, pledge, guarantee or instrument  given to or in 15 
favour of the  amalgamated organisation or, as  the  case may be,  the 
organisation taking over  such  assets and liabilities; and 
any claim,  right, debt, obligation or duty accruing  to any person against any of 
the  amalgamating  organisations or owing by  any person  to any of such 
organisations  is  enforceable  against or owing to the  amalgamated  organisation 20 
or, as the case may  be, the  organisation taking over such assets and liabilities. 

Duty  of members of controlling body  of self-regulatory organisation 

55. Each member of the controlling body  of a  self-regulatory  organisation  owes a 
fiduciary duty and a duty of care  and  skill to the self-regulatory  organisation. 

Appointment of members of controlling body  of self-regulatory organisation 25 

56. (1) No person who- 
(a )  may  not  be appointed or  act as a  director in terms of section 218 of the 

(b) has been penalised in disciplinary  proceedings  for  a  contravention of the  rules 
Companies  Act; or 

of any professional  organisation, including a  self-regulatory  organisation,  30 
which contravention  involved dishonesty, 

may be appointed as a member of the  controlling body of a  self-regulatory  organisation. 
(2) A person who accepts an appointment in contravention of subsection (1) commits 

an offence and is  liable on conviction  to  a fine or to imprisonment  for  a period not 
exceeding 2 years,  or  to both a fine and such imprisonment. 35 

( 3 )  If a  self-regulatory  organisation makes an appointment in contravention of 
subsection (1)- 

(a )  without making  reasonable enquiry as to whether the appointed member is 

(b) knowing that the appointed member is so disqualified, 40 
disqualified in terms of subsection (1); or 

the  registrar may impose  a fine not exceeding  R50 000 upon the  self-regulatory 
organisation. 

(4) A self-regulatory  organisation  must, within 14 days of the  appointment of a new 
member to its controlling body, inform  the  registrar of the appointment and furnish the 
registrar with such  information on the  matter  as the registrar may reasonably  require.  45 

(5)  The  provisions of subsection (4) may  not  be construed so as to render  the 
appointment of a member of the  controlling body  of a  self-regulatory  organisation 
subject  to the approval of the registrar. 

(6) If  it appears to the  registrar  that  a member is disqualified in terms of subsection 
(1),  the  registrar may, subject to subsection (7), instruct  the  self-regulatory  organisation 50 
to remove that member from its controlling body. 

(7) The  registrar must, before giving an instruction in terms of subsection (6)- 
( a )  in writing  inform the self-regulatory  organisation and the particular member 

(b) give  the  self-regulatory  organisation and the  particular  member  written 55 

(c) call upon the self-regulatory  organisation  and the particular  member  to  show 

of the registrar’s intention to give such an instruction; 

reasons  for the intended instruction; and 

cause within a period of 14 days why the instruction  should not be given. 
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(8) If the registrar instructs the self-regulatory organisation to  remove a member from 
its controlling body,  the self-regulatory organisation must so remove the member within 
a period of 14 days and  must ensure that the person in question does not in any  way, 
whether directly or  indirectly, concern himself or herself with or take part in the 
management of the self-regulatory organisation. 

(9) If a self-regulatory organisation fails to  comply with subsection (8), the registrar 
may,  in respect of  such failure, impose a fine not exceeding R5 000 for every day during 
which such failure continues. 

(10) Sections 95(2), (3) and (4) is, with the changes required by the context, 
applicable  to the imposition of a fine under subsections  (3) and (9). 

Limitation on  control  of  and  certain shareholding or other interest in certain 
self-regulatory organisations 

57. (1) For the purposes of  this  section “associate”, in relation to- 
( a )  a natural person, means- 

(i) that person’s spouse; 
(ii) that  person’s child, parent, stepchild or stepparent and  any spouse of such 

person; 
(iii) another person who  has entered into  an agreement or arrangement with 

that  natural person, relating to the acquisition, holding or disposal  of,  or 
the exercising of voting rights in respect of, shares in the self-regulatory 
organisation in question; 

(iv) a juristic person whose board of directors acts in accordance with that 
person’s directions or instructions; 

(v) a trust controlled or administered by that person; 

(i) which  is a company, means its subsidiary and its holding company and 
any other subsidiary or holding company thereof; 

(ii)  which  is a close corporation registered under the Close Corporations Act, 
1984 (Act No. 69 of 1984),  means any member thereof as defined in 
section 1 of that Act; 

(iii) which  is  not a company  or  close  corporation, means another  juristic 
person  which  would have been its subsidiary or holding company- 
(aa) had  it  been a company;  or 
(bb) in the case where that other  juristic person is not a company either, 

had  both  it  and  that other  juristic person been a company; 
(iv) means  any  person  in accordance with whose directions or instructions its 

board of directors acts; 
(v) means another juristic  person  whose board of directors acts in 

accordance with its directions or instructions; 
(vi) means a trust controlled or administered by  it. 

(b) a juristic person- 

(2) For the purposes of this section, a person is deemed  to exercise control over a 
self-regulatory organisation which  is a company or close corporation, if that person, 
alone  or with associates- 

( a )  holds shares in the self-regulatory organisation of  which the total nominal 
value represents more  than 15 per  cent of the nominal value of a11 the issued 
shares thereof; 

(b) holds shares which entitle that person to exercise  more than 15 per cent of the 
voting rights attached to the issued shares of that self-regulatory organisation; 
or 

(c)  has the  power to  determine  the  appointment of more than 15 per cent of the 
directors of  that self-regulatory organisation, including the power t o -  
(i) appoint or  remove, without the  concurrence of another person,  more than 

(ii) prevent a person from  being  appointed as a director without another 

(3) No person may, subject to this section, without the prior approval of the registrar 
acquire  or hold shares or any other interest in a self-regulatory organisation which  is a 
company  or close corporation, if the acquisition or holding results in that person, 
directly  or indirectly, alone  or with an associate, exercising control over  the 
self-regulatory organisation. 

15  per cent of the directors; or 

person’s consent. 
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(4) No person may acquire  or  control  shares in a  self-regulatory  organisation which is 
a  company or close  corporation, if the aggregate nominal value of those  shares, by itself 
or  together with the  aggregate nominal value of the shares already owned by that person 
or by that person and  his  or her associates, will amount to more than 15 per cent of the 
total nominal value of all the issued  shares of the self-regulatory  organisation  concerned, 
without  the  prior  approval of the  registrar. 

(5) The  approval  referred to in  subsection (3)- 
(a) may be given- 

(i)  subject to the condition that the  aggregate nominal value of the  shares 
owned by the person concerned and his or her associates may  not exceed 
such  percentage  as may be determined by the registrar; 

(ii)  subject to such other  conditions  as  the registrar may determine; 

2; and 

not already  owned  shares in the self-regulatory organisation- 
(i) of the  aggregate nominal value; and 
(ii)  for  the minimum period, not exceeding 12 months, 
that the  registrar may determine. 

(b) may not be given if  it will defeat  the  objects of this Act referred to in section 

(c) may be refused if the person concerned,  alone or with  his or  her  associates, has 

(6) If the registrar  is satisfied on  reasonable  grounds that the retention of a  particular 
shareholding by a  particular  shareholder  will be prejudicial  to  the  self-regulatory 
organisation,  the  registrar may apply to the court  in whose area of jurisdiction  the main 
office of the self-regulatory  organisation  is  situated  for an order- 

(a) compelling  such  shareholder  to  reduce, within a period determined by the 
court,  that  shareholding to a  shareholding with a total nominal  value not 
exceeding 15 per cent of the  total  nominal  value of all the  issued  shares of the 
self-regulatory  organisation;  and 

(b) limiting, with immediate effect, the  voting  rights that may be  exercised by 
such shareholder by virtue of his  or  her  shareholding  to 15 per cent of the 
voting  rights attached to  all  the  issued  shares of the  self-regulatory 
organisation. 

Delegation of functions 

58. (1) A self-regulatory  organisation may delegate  or  assign any function  entrusted  to 
it by this Act or its rules to a person or  group of persons,  or  a  committee  approved by the 
controlling body of the  self-regulatory  organisation, or a  division  or  department of the 
self-regulatory  organisation,  subject  to  the  conditions that the  self-regulatory 
organisation may determine. 

(2) The  registrar  may  delegate or assign any function  entrusted to the  registrar by or 
under  this Act subject to the conditions that the  registrar may determine. 

(3) A  self-regulatory  organisation or the  registrar, as the  case may be, is not divested 
or  relieved of a  function  delegated  or  assigned  under  subsection  (1)  or (2) and may,  if 
necessary, withdraw  the  delegation  or  assignment at any time on  reasonable  notice. 

Report by self-regulatory organisation to registrar 

59. Within four  months  after the financial year-end of a  self-regulatory  organisation, 
that self-regulatory  organisation must submit to the  registrar an annual  report  containing 
the  details  prescribed by the registrar  and  audited  annual  financial  statements  that  fairly 
present  the  financial affairs and status of the  self-regulatory  organisation. 

Attendance of meetings by, and furnishing of documents to, registrar 

60. (1) The  registrar  or  a person nominated by the  registrar may attend any meeting of 
the  controlling body of a  self-regulatory  organisation  or  a  committee of the  controlling 
body and may take  part,  but may  not vote,  in  all  the  proceedings at such  meeting. 

(2 )  A  self-regulatory  organisation must furnish  the  registrar with all notices,  minutes 
and documents  which  are  furnished to members of the  controlling body of the 
self-regulatory  organisation or a  committee of the  controlling body, as if the  registrar 
were  a member of that body or committee. 
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Manner in which  exchange rules and depository  rules  may be made,  amended or 
suspended and penalties for  contraventions of such rules 

61. (1) In this section “rules”  means  exchange  rules and depository  rules. 
( 2 )  The  registrar must  as soon  as possible after  issuing  a  licence to a  self-regulatory 

organisation  cause the rules made by that organisation to be published in the Gazette at 5 
the  expense of the organisation concerned. 

its rules. 
(3) (a)  A self-regulatory  organisation may, subject to this section, amend or suspend 

(b) The  registrar may, subject  to  this  section, amend the rules or issue an interim  rule. 
(4) A  proposed amendment, other than a  suspension, of the  rules must be submitted  to 10 

the registrar  for approval and must be accompanied by  an explanation of the  reasons  for 
the  proposed  amendment. 

(5) The  registrar must  as soon as possible after  the receipt of a proposed amendment 
cause to be published in the Gazette, at the expense of the self-regulatory  organisation, 
a  notice of the proposed amendment  calling upon all interested persons who have any 15 
objections  to  the proposed amendment to lodge  their  objections  with the registrar  within 
a period of 14 days from the  date of publication of the  notice. 

(6) If there  are no such objections or if the  registrar has considered  the  objections  after 
consultation with the self-regulatory  organisation and has decided  to  approve  the 
proposed  amendment in the form  published in the Gazette in terms of subsection ( 3 ,  the 20 
amendment  comes into operation  on  a  date  determined by the  registrar by notice  in  the 
Gazette. 

(7) If the  registrar  decides,  after  consultation with the  self-regulatory  organisation and 
as a  result of the objections, to  amend the proposed  rules as published  in the Gazette in 
terms of subsection ( 3 ,  the  proposed  rules thus amended must be published by the 25 
registrar in the Gazette and come  into  operation on a  date  determined by the  registrar by 
notice  in  the Gazette. 

(8) The  registrar may- 
(a )  if there  is an urgent imperative  under  exceptional  circumstances; 
(b) if it  is necessary to achieve the objects of this Act referred to in section 2; 30 
(c) after  consultation  with  the  self-regulatory  organisation  concerned; and 
(d) with  the consent of the  Minister, 

by notice  in  the Gazette amend the  rules of that self-regulatory  organisation. 
(9) ( a )  Subject to the prior  approval of the registrar, a  self-regulatory  organisation 

may suspend  any of  the rules of that  organisation  for  a period not  exceeding 30 days at 35 
a  time  after  reasonable  notice of the proposed suspension has been  advertised  in  the 
Gazette. 

(b) The  registrar may, for  the  period of such suspension,  issue an interim  rule by 
notice in the Gazette to regulate  the  matter  in  question. 

(c) Any contravention of or  failure to comply with an interim  rule has the same  legal 40 
effect as a  contravention of or failure to comply with a rule. 

(10) (a )  The rules may prescribe that a  self-regulatory  organisation, or a  person  to 
whom the  self-regulatory  organisation has delegated  its  disciplinary  functions,  may 
impose any one or more of the  following  penalties  for any contravention  thereof or 
failure  to  comply therewith: 45 

(i)  A  reprimand; 
(ii)  censure; 

(iii)  a fine not exceeding R5 million; 
(iv)  suspension or cancellation of the right to be an authorised user or participant; 
(v) a  restriction on the  manner in which an  authorised  user or participant may 50 

(vi)  the payment of compensation to clients  prejudiced by the  contravention  or 
conduct business or may  utilise an officer, employee or agent; 

failure. 
(b) The  rules may prescribe that- 

(i)  full  particulars  regarding  the  imposition of a  penalty  must be published  in  the 55 
Gazette, other national  newspapers or through  the  news  service of the 
self-regulating  organisation, if any; 

(ii) any person who has contravened or failed to comply  with  the  rules  may be 
ordered  to pay the  costs  incurred  in an investigation  or  hearing  conducted  in 
terms of the rules; 60 
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(iii) a self-regulatory organisation may take into account at a disciplinary  hearing 
any information obtained by  the  registrar  in  the course of an inspection 
conducted under section 93; 

(iv) a self-regulatory organisation, or a person to whom a self-regulatory 
organisation has delegated its disciplinary functions, may,  upon  good cause 5 
shown and subject to the conditions it  may impose, vary or modify any 
penalty which it  may previously have imposed upon any  person,  but  that  in 
varying or modifying such penalty the penalty may  not  be  increased. 

(1 1) If a person fails to pay a fine or compensation referred to in  subsection (10)(a) the 
self-regulatory organisation may  file  with the clerk or registrar of any competent court 10 
a statement certified by  it as correct, stating the amount of the fine imposed or 
compensation payable, and such statement thereupon has all the  effects of a civil 
judgment lawfully given in that court against that person  in favour of the self-regulatory 
organisation for a liquid debt  in  the amount specified in the statement. 

a contravention of or failure to comply with a rule to claim any amount except to the 
extent that any portion of such amount has been recovered under subsection (10). 

(13) The rules must prescribe the purpose for which a fine referred to in subsection 
(10) must be appropriated. 

(12) This section does not prejudice the common law rights of a person aggrieved by 15 

Limitation of liability 20 

62. No self-regulatory organisation, chief executive officer, other officer, employee or 
representative of a self-regulatory organisation, or any member of a controlling body or 
committee of a controlling body  of a self-regulatory organisation, is liable for  any loss 
sustained by or damage caused to any person as a result of anything done or omitted 

(a) the self-regulatory organisation, chief executive officer, other officer, em- 
ployee, representative or member; or 

(b) an authorised user or participant, in  the bonafide or negligent performance of 
any function under or in terms of this Act, the listing requirements of an 
exchange or the rules or directives of a self-regulatory organisation. 30 

by- 25 

Disclosure of information by self-regulatory organisation 

63. Despite any contrary provisions in any other law, a self-regulatory organisation 
may disclose information relating to or arising from its functions to any other 
self-regulatory organisation or supervisory authority, whether domestic or foreign, 
if such disclosure will further one or more of  the objects of this  Act  referred to in 35 
section 2. 

CHAPTER VI 

CLEARING  HOUSE 

Licensing of clearing house 

Application for clearing house licence 40 

64. (1) A person may apply to the registrar for a licence to provide clearing house 

(2) An application for such a licence must be- 
services to an exchange. 

( a )  made in  the manner and contain the information prescribed by  the registrar; 
(b) accompanied by- 45 

(i) particulars of the applicant’s proposed appointment by  an exchange; 
(ii) the application fee prescribed by  the Minister; and 

(iii)  such  other information as the registrar may reasonably require. 
(3) The registrar must give notice  of an application for a clearing house licence in two 

national newspapers at the expense of the applicant. The notice must state- 50 
( a )  the name of the applicant; 
(b) the period within which objections to  the application may  be lodged with the 

registrar. 
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General requirements applicable to applicant for clearing house licence 

65. (1)  An applicant for a clearing house licence must- 
( a )  have the  financial  resources,  and the management and human  resources with 

appropriate experience, necessary for the operation of a clearing house in 
terms of this  Act; 5 

(b)  comply with  the requirements prescribed by  the registrar for the  provision  of 
clearing house services; 

(c) maintain infrastructure for  the sustained provision  of clearing house services; 
and 

(d) maintain security  and back-up procedures to ensure the integrity  of  its records 10 
of transactions. 

(l)(a), (c),  and (d )  in  greater detail. 
(2) The registrar may prescribe any of the requirements referred to in subsections 

Licensing  of clearing house 

66. (1) The registrar may, after consideration of any objection received as a result of 15 
the notice referred to in  section 64(3) and subject to the conditions which  the registrar 
may consider appropriate, grant a clearing house licence if- 

( a )  the applicant complies with the relevant requirements of  this  Act;  and 
(b) the objects of this  Act  referred to in secticn 2 will be furthered by  the granting 

(2) The clearing house licence must specify whether the clearing house may provide 
both clearing and  settlement services, or either clearing or settlement services, the main 
office  of the clearing house  in  the Republic and the places where the clearing house may 
be operated, and that  the clearing house may not be operated at any other place without 
the  prior written approval of the registrar. 25 

(3) A clearing house may at any time apply to the registrar for an amendment of  the 
terms of the licence and  the conditions subject to which the licence was granted. 

(4) (a)  The registrar must give notice  of an application for an amendment of the terms 
of a clearing house licence and  the conditions subject to which the licence was granted 
in two national newspapers at the expense of the applicant. 30 

of a clearing house licence. 20 

(b) The notice must  state- 
(i)  the name of the applicant; 

(ii)  the nature of the proposed amendments; and 
(iii) the period within which objections to the application may be  lodged  with the 

registrar. 35 

Renewal, cancellation or suspension of clearing house licence 

67. Sections 49, 50 and 51 apply,  with the changes required by  the context, to the 
expiry, renewal, refusal of renewal, cancellation or suspension of a clearing house 
licence. 

Limitation of liability 40 

68. Section 62 applies with the changes required by  the context to a clearing house. 

Amalgamation or transfer of clearing house 

69. (1) Two or more clearing houses  may amalgamate or merge with one another or 
with  any self-regulatory organisation, or any of  the assets and liabilities of a clearing 
house may be transferred to or taken over by any other clearing house or self-regulatory 45 
organisation with the approval of  the registrar and subject to the conditions that he or she 
may prescribe. 

(2) Section 54 is applicable with the changes required by  the context to an 
amalgamation or transfer  referred to in subsection (1). 
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CHAPTER VI1 

CODE OF CONDUCT 

Code of conduct for authorised users 

70. (1)  The  registrar must in  an appropriate  consultative manner prescribe  a code of 

(2)  The code of conduct is binding on authorised  users,  their officers and employees 
conduct for authorised  users. 5 

and clients. 

Principles of code of conduct 

71. (1) The  code of conduct must  be based  on  the  principle that an authorised user 
must- 10 

(a )  act honestly and fairly, with due  skill,  care and diligence and  in the interests of 

(b) uphold the  integrity of the securities  services  industry; 
(c)  have and effectively  employ  the  resources, procedures and technological 

systems  for  the  conduct of  its business; 15 
(d) seek  information from a  client  regarding his or her financial position, 

investment  experience and objectives in connection with the securities  service 
required;  and 

a  client; 

( e )  act fairly  in  a  situation of conflicting  interests. 

(a) the disclosure to a  client of relevant  material  information, including the 

(b) proper record-keeping; 
(c)  avoidance of fraudulent and misleading  advertising,  canvassing and market- 

(d) proper safekeeping,  separation and protection of funds and transaction 

(e)  where appropriate,  suitable  guarantees or professional indemnity or fidelity 

(f) any other  matter which is necessary or expedient to be regulated  in  the  code of 30 

(2)  The  code of conduct must  in particular  provide for- 20 

disclosure of actual or potential  own  interests of the authorised user; 

ing; 25 

documents of clients; 

insurance  cover; and 

conduct  for  the  achievement of the  objects of this Act. 

CHAPTER VI11 

MARKET ABUSE 

Definitions 

72. In this Chapter,  unless the context  indicates othemise- 35 
“claims officer” means the person appointed by the  board  to be responsible  for 
considering  and  determining  claims  in  terms of sections 77(8) and (9); 
“deal” includes  conveying or giving an instruction  to  deal; 
“document” includes  a book, record,  security or account, and any information 
stored or recorded  electronically,  photographically, magnetically, mechanically, 40 
electro-mechanically or optically or in any other  form; 
“executive director” means a  person  appointed as such in terms of section 83( 12); 
“inside information” means specific or precise  information, which has not been 
made public and which- 
(a )  is  obtained or learned as  an insider; and 45 
(b) if it were made public would be likely  to  have  a material effect on the  price or 

“insider” means  a person who has  inside information- 
(a )  through- 

value of any security listed  on  a  regulated  market; 

(i)  being  a  director,  employee or shareholder of an issuer of securities  listed 50 

(ii)  having  access to such information by virtue of employment, office or 
on a  regulated market to  which  the  inside  information  relates; or 

profession; or 
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(b) where such person knows that the direct or indirect  source of the  information 

“market abuse rules” means the  rules made under section  82(2)(g); 
“market corner” means any arrangement,  agreement,  commitment or under- 
standing  involving the purchasing,  selling  or  issuing of securities  listed  on  a 5 
regulated market- 
( a )  by which a person, or  a  group of persons acting in concert,  acquires  direct  or 

indirect beneficial ownership  of, or exercises  control over, or is  able to 
influence the price  of,  securities  listed on a regulated market; and 

(6) where  the effect  of the  arrangement,  agreement,  commitment or understand-  10 
ing is or is  likely to be that the trading price of the  securities listed on a 
regulated market, as reflected through the  facilities of a  regulated  market,  is  or 
is likely to be abnormally influenced or arbitrarily dictated by such person or 
group of persons in that the  said  trading price deviates or is likely to deviate 
materially from the  trading  price which would otherwise likely have been 15 
reflected through the  facilities of the regulated market on which the  particular 
securities  are  traded; 

“person” includes  a  partnership and any trust; 
“public sector body” means- 
(a )  all spheres of the government of the  Republic or of any other  country or 20 

(b) the  South African Reserve  Bank;  or 
(c) the  central bank of any country or territory outside  the  Republic, 
but does not include  the  Public  Investment  Commissioners  established by section 
2 of the  Public Investment Commissioners Act, 1984  (Act No. 45 of 1984); 25 
“regional court” means a  court  established  for  a  regional  division  under  the 
Magistrates’  Courts Act, 1944  (Act No. 32 of 1944); 
“regulated market” means any market, whether domestic or foreign, which is 
regulated in terms of the laws of the  country in which the market conducts  business 
as a market for dealing in securities listed on that market.  30 

was a person contemplated in paragraph (a); 

temtory; 

Offences 

Insider trading 

73. (1) (a )  An insider who knows  that  he or she has inside  information and who deals 
directly or indirectly or through an agent  for his or her own account in the  securities 
listed  on  a  regulated market to which the  inside  information  relates or which are likely 35 
to be affected by  it commits an offence. 

paragraph if such  insider  proves  on  a  balance of probabilities that he or she- 
(b)  An insider  is,  despite  paragraph (a) ,  not guilty of any offence contemplated in that 

(i) was acting in pursuit of the  completion of an affected transaction as defined in 
section  440A of the Companies  Act;  40 

(ii) only became an insider  after  he  or  she had given the instruction to deal  to an 
authorised user and the  instruction was not changed  in any manner after  he or 
she  became an insider. 

(2) ( a )  An insider who knows that he or she has inside  information and who deals, 
directly  or  indirectly,  for any other  person in the  securities  listed  on  a regulated market 45 
to which the  inside information relates or which are  likely  to be affected by it  commits 
an offence. 

(6)  An insider  is,  despite  paragraph (a) ,  not guilty of any offence contemplated in that 
paragraph if such insider proves on  a  balance of probabilities  that he or she- 

(i)  is an authorised user and was acting  on specific instructions  from  a  client,  save 50 
where the  inside  information was disclosed  to  him or her by that client; 

(ii) was acting on behalf of a  public  sector body in  pursuit of monetary policy, 
policies in respect of exchange  rates, the management of public  debt or 
external  exchange  reserves;  or 

(iii) was acting in pursuit of the  completion of an affected transaction as defined in 55 
section 440A of the Companies  Act; 

(iv)  only  became an insider  after he or she had given  the  instruction  to  deal to an 
authorised user  and the instruction was not changed in any  manner  after  he  or 
she  became an insider. 
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(3) ( a )  An insider who knows that he or she has inside information and who discloses 
the inside information to another person commits an offence. 

(b) An insider is, despite paragraph (a) ,  not guilty of  the  offence contemplated in that 
paragraph if such insider proves on a balance  of probabilities that he or she disclosed the 
inside information because it  was  necessary to  do so for  the purpose of  the proper 
performance of  the functions of his or her employment, office or profession in 
circumstances unrelated to dealing in any security listed on a regulated market and that 
he or she at the same time disclosed that the information was inside information. 

(4) An insider who knows that he or she  has inside information and who encourages 
or causes another person to deal or discourages or stops another person from dealing in 
the securities listed on a regulated market to which the inside information relates or 
which are  likely to be affected  by  it commits an  offence. 

Publication 

74. (1) For the purposes of the  definition of “inside information”, information is 
regarded as having been made public in circumstances which include, but are not limited 
to, the following: 

( a )  When the information is published  in accordance with the rules of the relevant 
regulated market for the purpose of informing clients  and their professional 
advisers; 

(b) when the information is contained in records which by virtue of any 
enactment are open to inspection  by the public; or 

(c) when  the information can be readily acquired by those likely to deal in any 
listed securities- 
(i) to which the information relates; or 

(ii) of an issuer to which  the information relates; or 

public. 
(d) when the information is derived from information which has been made 

( 2 )  Inside information which would otherwise be regarded as having been made 

(a) it can be acquired only by persons exercising diligence or observation, or 

(b) it is communicated only on payment of a fee; or 
(c) it is only published outside the Republic. 

public must still  be so regarded even though- 

having expertise; 

Prohibited trading practices 

75. (1) No person may- 
(a)  either for such person’s own account or  on behalf of another person, directly 

or indirectly use or knowingly participate in  the use of any manipulative, 
improper, false or deceptive practice of  trading  in a security listed on a 
regulated market, which practice creates  or might  create- 
(i) a false  or deceptive appearance of the trading  activity  in connection with; 

or 
(ii) an artificial price for, 
that security; 

will, if executed, have the  effect contemplated in paragraph (a). 
(b)  place an order to buy or sell listed securities which, to his or her knowledge 

(2) A person who contravenes subsection (1) commits an  offence. 
(3) Without limiting the generality of subsection (l), the following are deemed to  be 

(a) Approving or entering on a regulated market an order to buy or sell a security 
listed on that market which involves no change in  the  beneficial ownership of 
that security; 

(b)  approving or entering on a regulated market an order to buy or sell a security 
listed on that market with  the knowledge that an opposite order or  orders of 
substantially the same size at substantially the same time and at substantially 
the same price, have been or will be  entered by  or for the same or different 
persons with the  intention of creating- 
(i) a false  or deceptive appearance of active public trading in connection 

with; or 
(ii)  an artificial market  price  for, 
that security; 

manipulative, improper, false or deceptive trading practices: 
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approving or entering on a regulated market orders  to buy a security listed on 
that market at successively higher prices or orders to sell  a security listed on 
that market at successively lower prices for  the  purpose of unduly or 
improperly influencing the market price of such security; 
approving or entering on a regulated market an order at or near the close of the 5 
market, the primary purpose of which is  to change  or maintain the closing 
price of a security listed on that market: 
approving or entering on a regulated market an order  to buy or sell a security 
listed on that market during any auctioning  process  or  pre-opening session and 
cancelling such order immediately prior to the  market  opening, for the 10 
purpose of creating or inducing a  false or deceptive  appearance of demand for 
or supply of such security; 
effecting or assisting in effecting a market corner; 
maintaining at a level that is artificial the price for  dealing in securities listed 
on a regulated market; 15 
employing any device,  scheme  or artifice to defraud any other person as a 
result of a transaction effected through the facilities of a regulated market; or 
engaging in any act, practice or course of business in respect of dealings in 
securities listed on a regulated market which is  deceptive or which  is likely to 
have such effect: 20 

Provided that the employment of price-stabilising  mechanisms that are regulated in 
terms of the rules or listing requirements of an exchange  does not constitute  a 
manipulative, improper, false or deceptive  trading  practice  for  the purposes of this 
section or insider trading for the purposes of sections 73 and 77. 

purposes of subsection (3)(a) ,  involve a  change  in  the beneficial ownership if a person 
who has a beneficial interest in those  securities before the  purchase or sale,  or  a person 
associated with that person in relation to those  securities,  directly or indirectly holds a 
beneficial interest in those securities after the  purchase or sale. 

False, misleading or deceptive statements, promises and forecasts 30 

(4) A purchase or sale of securities  listed on a  regulated market does not, for the 25 

76. (1) No person may, directly or indirectly, make or  publish in respect of listed 

(a) any statement, promise or  forecast which is, at the  time and in the light of the 
circumstances in  which  it  is made, false  or  misleading  or  deceptive in respect 
of any material fact and which the person  knows,  or  ought reasonably to know, 35 
is  false,  misleading or deceptive; or 

(b)  any statement, promise or forecast which is, by reason of the  omission of a 
material  fact, rendered false,  misleading or deceptive and which the person 
knows, or ought reasonably to know, is rendered  false, misleading or 
deceptive by reason of the omission of that fact. 40 

securities, or in respect of the past or future  performance of a  public company- 

( 2 )  A person who contravenes  subsection (1) commits an offence. 

Civil liability 

Civil liability resulting from insider trading 

77. (1) An insider who knows that he or she has inside  information and who- 
(a) deals directly or indirectly or through an agent,  for his or her own  account  in 45 

the  securities listed on  a  regulated market to which the  inside information 
relates  or which are likely to be affected by  it: 

(b) makes  a profit or would have made a profit if he or she had sold  the  securities 
at any stage, or  avoids  a loss, through such dealing;  and 

(c)  fails to prove, on a  balance of probabilities, any one of the  defences  set  out in 50 
section 73(l)(b), 

is liable, at the suit of the board in any court of competent  jurisdiction, to pay to the 
board- 

(i)  the  equivalent of the profit or  loss  referred  to in paragraph (b); 
(ii)  a penalty, for  compensatory and punitive  purposes, in a  sum  determined in the  55 

discretion of the  court but not exceeding three times  the amount referred  to in 
paragraph  (i); 

(iii)  interest; and 
(iv)  costs of suit on such scale as  may be  determined by the  court. 
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(2) An insider who knows that he  or  she has inside  information and who- 
(a) deals,  directly or indirectly, for any other  person in the  securities  listed  on  a 

regulated market to which the  inside  information  relates or which are  likely to 
be affected by it; 

(b) makes a  profit  for  that  other person or would have made a profit if the 5 
securities had been sold  at any stage, or avoids  a  loss, through such dealing; 
and 

(c) fails  to prove any one of the  defences  set  out  in  section 73(2)(b) on  a  balance 
of probabilities, 

is,  subject to subsection (5) ,  liable, at the suit of the board in any court of competent 10 
jurisdiction, to pay to the board- 

(i) the equivalent of the profit or loss referred to in paragraph (b); 
(ii)  a  penalty,  for  compensatory and punitive purposes,  in  a  sum determined in the 

discretion of the court but not exceeding  three times the  amount  referred  to in 
paragraph  (i); 15 

(iii)  interest; 
(iv)  the  commission or consideration  received  for such dealing; and 
(v)  cost of suit on such scale  as may  be determined by the  court. 

(a) discloses  the  inside  information to any other  person; and 20 
(b) fails  to  prove on a  balance of probabilities  the  defence  set out in  section 

is,  subject to subsection ( 5 ) ,  liable, at the suit of the board in any court of competent 
jurisdiction,  to pay to the board- 

(3) An insider who knows that  he or she has inside  information and w h o -  

73(3)(b), 

(i) if the other person dealt in the securities  listed  on  a  regulated market to  which 25 
the inside  information  relates or which are  likely to be affected by it, the 
equivalent of the profit which the person made or would have made if the 
securities had been sold at any stage, or the  equivalent of the loss avoided, as 
a  result of such dealing; 

(ii)  a penalty, for  compensatory and punitive purposes,  in  a  sum  determined in the 30 
discretion of the court but not exceeding  three times the amount referred to in 
paragraph  (i); 

(iii)  interest; 
(iv)  the  commission or consideration received for such disclosure; and 
(v)  cost of suit on such scale as  may be determined by the  court. 35 

(4) An insider  who knows that he or she has inside  information and who encourages 
or causes any other person to  deal  in the securities  listed  on  a  regulated market to which 
the  inside  information  relates or which are likely  to  be affected by  it  is, subject to 
subsection (5) ,  liable, at the suit of the board in any court of competent  jurisdiction, to 
pay to  the board- 40 

(a)  if the  other  person  dealt  in such securities,  the  equivalent of the profit which 
the  person made or would have made if the  securities  had been sold at any 
stage, or the equivalent of the loss avoided, as a  result of such dealing; 

(b) a penalty, for  compensatory and punitive  purposes,  in  a  sum determined in the 
discretion of the court  but not exceeding  three  times  the amount referred to  in 45 
paragraph (a); 

(c)  interest; 
(d) the  commission or consideration received for such encouragement; and 
( e )  cost of suit on such scale as may  be determined by the  court. 

(5) If the  other person referred to in subsections  (2), (3) and (4) is  liable as an insider 50 
in terms of subsection (l), the insider referred to in subsections (2), ( 3 )  and (4) is  jointly 
and severally  liable together with that other person to pay the  amounts set out in 
subsection (2)(i), (iii) and (v),  (3)(i),  (iii) and (v), or (4)(a), (c) and (d), as the case may 
be. 

been sold at any stage, or the loss avoided,  is  determined  in  the  discretion of the court 
which must have  regard to factors such as  the consideration for the  dealing  referred to 
in subsections  (2), (3) and (4), the  time between the  relevant  dealing and the  publication 
of the inside  information and any other relevant factors. 

this section or as a  result of  an agreement of settlement must be deposited by the board 
directly  into  a  specially  designated trust account and- 

(6) The profit made, or the  profit that would have  been  made if the  listed Securities had 55 

(7) Any amount recovered by the  board as a  result of the  proceedings  contemplated  in 60 
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(a) the board is,  as a first charge against the trust account,  entitled  to 
reimbursement of all expenses reasonably incurred by  it in bringing such 
proceedings and  in administering  the  distributions made to claimants in terms 
of subsection (8) and  an additional sum equal  to 10% of the  gross amount so 
recovered less any amount of costs actually recovered from the  other party 
prior to the finalisation of the distribution  account; 

(6) the  balance, if any,  must be distributed by the  claims officer to  the  claimants 
referred to in subsection (8) in accordance with subsection (9); 

(c) any amount not paid out  in terms of paragraph (b)  accrues to the board. 
(8) The  balance  referred to in subsection (7)(b) must  be distributed  to all claimants 

(a) submit claims to the  directorate within 90 days from the  date of publication of 
a  notice in two  national  newspapers  inviting persons who are affected by the 
dealings  referred to in subsections  (1) to (4) to submit their  claims; and 

(i) they were affected by the  dealings referred to in subsections  (1) to (4); 
and 

(ii) in the case where the inside information was  made public within five 
trading  days from the time the  insider referred to in subsections  (1) and 
(2), or  the  other person referred to in subsections (3 )  and (4)  dealt, they 
dealt in the  same  securities at the same time or any time  after  the insider 
or other person so dealt and before the  inside information was made 
public;  or 

(iii) in every other  case, they dealt in the same  securities at the same time or 
any time  thereafter on the  same day,  as the insider  or  other person 
referred to  in  subparagraph  (ii). 

w h o -  

(b)  prove to the  reasonable  satisfaction of the claims officer  that- 

(9) Subject  to  subsection (lo), a  claimant must receive an  amount- 
(a) equal to the difference between  the  price at which the  claimant  dealt and the 

price,  determined by the  court or a  settlement, that the claimant would have 
dealt if the  inside  information had been published at the  time of dealing; or 

(b) equal  to the pro rata portion of the balance referred to in subsection (7)(b), 
calculated  according to the relationship which the amount contemplated in 
paragraph (a) bears to all amounts proved in terms of subsection (8) by 
claimants, 

whichever  is the lesser,  unless  the  claims officer in his or her discretion  determines that 
the claimant should receive  a lesser or no  amount. 

(10) An amount awarded in proceedings  contemplated in section 85 must be deducted 
from any amount claimed in terms of this  section. 

(11) The common law principles of vicarious  liability apply to the civil  liability 
established by this section. 

Powers of directorate  in  civil  proceedings 

78. (1)  The  directorate may withdraw, abandon or compromise any civil  proceedings 
instituted in terms of section 77 but any agreement of compromise must be made an 
order of court and the amount of any payment made in terms of such compromise must 
be made public. 

(2) Where  civil  proceedings have not been  instituted, any agreement of compromise 
may, on  application to the  court by the board  after due notice  to  the  other party or parties, 
be made an order of court and the  parties  to the agreement and the  amount of any 
payment made in terms of such agreement must be made public. 

Procedural matters 

Jurisdiction 

79. (1)  Only  a High Court  or  a  regional court has jurisdiction to try any offence 
referred to in sections 73,75 and 76 and to impose  a  penalty up to the  maximum set out 
in  section  115(a). 

(2) For the  purposes of subsection  (1)  and  sections 77 and 8 1 a  court of competent 
jurisdiction  includes  the  court within whose  jurisdiction  the  regulated  market has its 
principal  place of business or head office or in which any element of the  dealing or 
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offence  occurred and  it is not necessary to  make any attachment  to found or  confirm 
jurisdiction. 

Assessment of fines  and  penalties 

80. (1) In the assessment of  any penalty in terms of section 115(a), the court must take 
into  account any  award previously made  under section 77  which arises from the same 
cause. 

( 2 )  In the assessment of  any award  under section 77,  the  court must  take into account 
any penalty which arises from the same  cause and previously imposed in terms of 
section 115(a). 

Attachments  and interdicts 

81. (1) On application by the board, a court may order  the attachment of assets or 
evidence  to prevent their concealment,  removal, dissipation or destruction. 

( 2 )  The board may institute any interdict or interlocutory proceedings against a person 
who made a profit or avoided a loss or whom the board reasonably believes may have 
made a profit or avoided a loss  as  contemplated in section 77. 

(3)  Such proceedings may include proceedings  to  obtain  an interdict to prevent the 
disposal of assets  or of evidence. 

Administration of this  Chapter 

Powers and duties of Financial  Services  Board 

82. (1) The board is responsible for  the supervision of compliance with this Chapter. 
( 2 )  In addition to its powers in terms of the Financial Services Board  Act the board 

(a )  investigate any matter relating to  an offence referred to in sections 73,  75  and 
76, including insider trading in terms of section 440F of  the Companies Act 
and  the Insider Trading Act committed before the repeal of  that section and 
that Act; 

may, subject  to section 83- 

(b) institute  such proceedings as are  contemplated  in this Chapter; 
(c) administer  the proof  of claims  and distribution of payments in terms of section 

77; 
(d) summon any person who is  believed  to  be  able  to  furnish any information on 

the subject of any investigation or  to have in such person’s possession or  under 
such person’s control any document which has  bearing upon  that subject, to 
lodge such document with the  board, or to  appear at a time and place specified 
in  the  summons,  to be interrogated or  to  produce  such document; and 

( e )  interrogate any such person under  oath  or affirmation duly administered, and 
examine  or retain for  examination any such  document: Provided that any 
person from whom any document  has been taken  and retained under this 
subsection must, so long as such  document  is in possession of the  board, at 
that person’s request and expense be allowed to  make  copies thereof or to take 
extracts therefrom at any reasonable  time  and  under the supervision of the 
person in charge of the investigation; 

(f) in relation to a matter investigated in terms of paragraph (a), on  the  authority 
of a warrant, at  any time without prior notice- 
(i)  enter any premises  and  require  the production of any  document; 

(ii) enter and search any premises  for any document; 
(iii) open any strongroom,  safe or other  container which  he or  she  suspects 

contains any document; 
(iv)  examine,  make extracts from  and  copy any document or, against the 

issue of a receipt, remove  such  document temporarily for that purpose; 
(v) against the issue of a receipt, seize any document; 

(vi) retain any seized document  for as long as it  may be required for  criminal 

but  the board may proceed without a warrant, if the person  in control of any 
premises  consents  to the actions contemplated in this paragraph; 

or other  proceedings, 

(g) make market abuse rules after consultation with the +ectorate- 
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(i)  concerning the administration of this Chapter by the board and the 
directorate; 

(ii) concerning the manner  in  which investigations in terms of this Chapter 
are  to be conducted; 

(iii) concerning the notification  of  amounts received in terms of sections 77, 
the procedure for the lodging and  proof  of claims, the administration of 
trust accounts and  the distribution of payments in respect of claims; 

(iv) concerning meetings of the directorate; 
(v) which are generally designed to  ensure that the board and the directorate 

are able  to perform their functions in terms of this Chapter; 
(vi) dealing with the manner  in  which inside information should be disclosed 

and, generally, with the conduct expected of persons with regard to such 
information; 

(h )  after consultation with  the relevant regulated markets in the Republic, require 
such markets to implement such systems as are necessary for the effective 
monitoring and identification of possible contraventions of this Chapter. 

(3) (a )  A warrant contemplated in subsection (2) ( f )  may be issued, on application by 
the  board, by a judge  or magistrate who has jurisdiction in the area where  the premises 
in question are located. 

(b)  Such a warrant may only be issued if  it appears from information under oath that 
there is reason to  believe that a document relating to the matter being investigated in 
terms of subsection (2)(a),  is kept at the premises in question. 

(c)  Any person from whom a document has been seized under subsection (2)cf), or 
such person’s authorised representative, may examine  such  document  and  make extracts 
therefrom under the supervision of the board during normal office hours. 

(d) Any person who  has been duly summoned under subsection (2) (d)  and  who, 
without sufficient  cause- 

(i) fails to  appear at the time and place specified in the summons; 
(ii) fails to  remain in attendance until excused by the board  from further 

(iii) refuses to take the oath or  to make an affirmation as contemplated in 

(iv) fails to  answer fully and satisfactorily any question lawfully put  to him  or her 

(v) fails to  furnish information or  to produce a document  in  terms  of subsection 

commits  an offence and  is liable on conviction to a fine or  to imprisonment  for a period 
not exceeding  two  years  or  to both a fine  and such imprisonment. 

(4) The board may, subject to the conditions it may determine,  delegate the power to 
investigate an alleged contravention of this Chapter to any fit person and such person has 
the  powers set out in subsections (2)(d), ( e )  and (fl. 

(5) The board must  cause the publication in the Gazette of a notice of any proposed 
market  abuse rule or amendment of such a rule, calling  upon all interested persons who 
have  any objections to  the proposed rule or  amendment, to lodge their objections with 
the  board within a period of 14 days  from  the date of publication of the notice. 

(6) If there are no  such objections or if the  board  has, after consultation with the 
directorate, considered the objections and has decided to introduce the proposed rule or 
amendment in the form published in the Gazette in terms of subsection ( 3 ,  the rule or 
amendment  comes  into operation on a date  determined by the board by notice in the 
Gazette. 

(7) If the board has,  after considering such objections, decided after consultation with 
the  directorate  to  amend the proposed rule or  amendment as published in  the Gazette in 
terms of subsection ( 5 ) ,  the proposed rule  or  amendment thus amended must be 
published by  the board in the Gazette and comes  into  operation on a date  determined by 
the  board by notice in the Gazette. 

( 8 )  A rule made  under subsection (2) is binding on regulated persons and  members of 
the  public. 

(9) If the Director of Public Prosecutions declines to prosecute  for an alleged offence 
in terms of  this Chapter,  the board may prosecute in  respect of such offence in any court 
competent  to try  that offence and section 8(2)  and (3) of the Criminal Procedure Act, 
1977  (Act No. 51 of 1977), does not apply to  such a prosecution. 

attendance; 

subsection (2) (e ) ;  

under subsection (2)(e);  or 

(2)td), 
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(IO) The board must, at the request of the directorate,  investigate any matter and 
summon and interrogate any person in respect of the matters  referred to  in subsections 
W a ) ,  ( 4  and (e) .  

Composition and functions of directorate 

83. (1) (a) The  Insider Trading Directorate  established by section 12 of the Insider 5 
Trading Act continues to exist,  despite  the repeal of that Act  by section 117. 

(b) As from  the  commencement of this  Act  the  Insider Trading Directorate referred to 
in paragraph (a) is  known as the Directorate of Market Abuse and a  reference to the 
Insider Trading Directorate in any law must, unless clearly  inappropriate, be construed 
as a  reference to the  Directorate of Market Abuse. 10 

(c) The  directorate  exercises the powers of the board- 
(i) to institute any civil  proceedings as contemplated in this Chapter; 

(ii)  to  investigate any matter relating  to an offence referred  to in section 82(2)(a); 

(iii)  contemplated in section 82(2)(d), ( e )  and (f), 
and 

in the name of the  board. 

powers referred to in paragraph (c). 
(d) The  directorate  is not intended to act as an administrative body  when exercising  its 

( e )  The directorate must- 
(i)  report  quarterly to the board and the Minister on  its activities in terms of this 20 

Chapter; and 
(ii)  furnish  the  board and the  Minister, at their  request, with copies of such 

documents and records of proceedings of the directorate, as the board or the 
Minister may direct. 

(2) (a)  The directorate  consists of the  chairperson and the  other members and  alternate 25 
members appointed by the Minister. 

(b) A member and alternate member hold office for such period, not exceeding  three 
years, as  the  Minister may determine  at  the  time of his or her appointment and is  eligible 
for  reappointment upon the expiry of his or her term of office: Provided that if  on the 
expiry of the  term of  office  of a member reappointment  is not made or a new member is 30 
not appointed,  the  former member must remain in  office for  a  further period of not more 
than six months. 

(c) The  Minister may remove the chairperson  from his or  her office or terminate  the 
membership of any other member on  good  cause  shown and after having given the 
chairperson  or member, as  the  case may be, sufficient opportunity to show  why he or  she 35 
should not be removed or why his or  her  membership  should not  be terminated. 

(3) The  Minister must appoint as members of the directorate- 
(a )  the  executive officer of the board  or his or her deputy, or both; 
(b) one person and an alternate  from  each of the  regulated markets in the 

(c)  one  commercial  lawyer of appropriate  experience and an alternate; 
(d) one  accountant of appropriate  experience and an alternate; 
( e )  one  person of appropriate  experience and an alternate from the  insurance 

(f) one person of appropriate  experience and an alternate from the banking 45 

(g) one person of appropriate  experience and an alternate from the  fund 

(h)  one  person of appropriate  experience and an alternate nominated by the  Share 

Republic; 40 

industry; 

industry; 

management  industry; 

Holders’ Association of South Africa  or any other  similar  organisation  chosen 50 
by the Minister; 

Reserve Bank; and 
(i) one  person of appropriate  experience and an alternate nominated by the SA 

(j) two other  persons of appropriate  experience and alternates. 
(4) The persons  referred  to in subsection (3) are  nominated by reason of their 55 

availability  and  knowledge of financial markets and  may not be practising  authorised 
users. 

(5) The directorate must designate  from  its  members  a deputy chairperson who 
performs the functions of the  chairperson when the office  of chairperson  is  vacant or 
when the  chairperson  is  unable to perform his or her functions. 60 

1.5 
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(6) The members of the directorate may co-opt  one or more persons as additional 
members of the directorate. 

(7) All members of  the directorate,  other than the  additional members, have one vote 
in respect of matters considered by the directorate,  but an alternate member only has a 
vote in the  absence from a meeting of the member whom  the alternate is  representing. 

(8) The meetings of the directorate are held at such times and places as the 
chairperson may determine, but four members of the  directorate may by notice in 
writing  to  the chairperson of the directorate demand that a meeting of the directorate be 
held  within  seven business days of such notice. 

(9) The chairperson must determine  the  procedure of a meeting of the  directorate. 
(10)  The  decision of a majority of the members of the  directorate  constitutes  the 

decision of the  directorate. 
(11) No proceedings of the directorate are invalid by reason only of the  fact that a 

vacancy  existed on the directorate  or that any member was not present during  such 
proceedings or any  part thereof. 

(12) The  directorate is, in the performance of  its functions, assisted by  an executive 
director  who  is appointed by the board after  consultation with the  directorate and who 
may  attend all meetings of the  directorate but  may not vote at such meetings. 

Financing of directorate 

84. The costs of performing the  functions of the  board and those of the  directorate in 
terms of this Chapter  are paid out of levies  imposed by the board on exchanges  under 
section 15A  of the  Financial  Services Board Act. 

General provisions 

Protection of existing rights 

85. Nothing in this Chapter  prejudices  the  common law rights of any person 
aggrieved by any dealing  or offence contemplated in this  Chapter to claim any amount 
save to the  extent that any portion of such amount has been recovered by such person 
under  section 77. 

Confidentiality and sharing of information 

86. (1) No person may, subject to  subsections (3) and (4), disclose to any other person 
any information  acquired in the performance of functions under this Chapter. 

(2) Any person who contravenes  subsection  (1)  commits an offence and is  liable  on 
conviction to a fine or imprisonment  for a period not  exceeding two years or to both a 
fine and such imprisonment. 

(3) Disclosure of the information  referred to in subsection (1) does not constitute a 
contravention of that subsection if made by- 

(a) a person for  the  purpose of performing  functions in terms of this  Chapter; 
(b) a person for the purpose of any legal  proceedings under this Chapter; 
(c) a person when required to do so by a court or any other law; 
(d) the  directorate or the board, if  it  is necessary  to  achieve one or more of the 

objects of this Act referred to in section 2; 
(e) the  directorate, if it  is  in  the  public  interest; or 
v) the directorate by publishing  the  status and outcome of investigations  under 

(4) The directorate may share  information  concerning any matter dealt with  in terms 
of this  Chapter with the  institutions which have nominated persons to the  directorate,  the 
Securities Regulation Panel constituted in terms of section 440B of the Companies  Act, 
the  South African Reserve Bank,  the  Public  Accountants’ and Auditors’ Board 
constituted in terms of the Public  Accountants’  and  Auditors’ Act, all  self-regulatory 
organisations, the Financial  Intelligence  Centre  established by the  Financial  Intelligence 
Centre Act, 2001 (Act No. 38 of 2001),  the  National Treasury, the  Minister and with the 
persons, whether inside the Republic  or  elsewhere,  responsible  for  regulating, 
investigating  or  prosecuting  insider  trading,  prohibited  trading  practices and other 
market  abuses. 

this Chapter. 
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Offences committed in terms of section 440F of Companies Act and Insider Trading 
Act 

87. (1) Despite the repeal of section 440F of the  Companies Act, and the Insider 
Trading Act, the board is responsible for  investigating alleged offences in terms of that 
section and the  latter Act that were committed  before  the  repeal, and for that purpose  it 5 
has the powers and duties referred to in section 82. 

( 2 )  The  Securities  Regulation Panel constituted in terms of section 440B of the 
Companies Act must disclose to the board all  information in its possession relating to an 
alleged offence  in  terms of this  Chapter. 

the institutions or persons referred to  in section 86(3). 
(3)  The board may disclose information received in terms of subsection ( 2 )  to any of 10 

CHAPTER IX 

GENERAL PROVISIONS 

Auditing 

Auditor 15 

88. (1) A regulated  person must appoint and at all  times  have an auditor  who  engages 
in public practice and who has no direct or  indirect financial interest in the business in 
respect of which the auditor is so appointed. 

( 2 )  No firm  of auditors, or a member of such firm, in  which a  regulated person or 
director, officer  or employee of a regulated person has any financial interest, may be 20 
appointed as an auditor of a regulated person. 

organisation and clearing house and  may withdraw the  approval if  it  is necessary. 
(3)  The  registrar must approve  the  appointment of the  auditor of every  self-regulatory 

Accounting records and audit 

89. A regulated person must- 25 
(a) maintain on a  continual basis the accounting records prescribed by the 

registrar and prepare annual financial statements that conform with generally 
accepted  accounting practice and contain  the  information that may be 
prescribed by the  registrar; 

(b) cause such records and annual financial  statements to be audited not later  than  30 
three months after the financial year end of the  regulated  person,  or such later 
date  as  the  registrar may allow, by an auditor  appointed in terms of section 88; 
and 

( e )  preserve  such  records, which may be in electronic  form, in a  safe place for  a 
period of not less than five years as from  the  date of the  last  entry  therein. 35 

Functions of auditor 

90. (1)  The  auditor must, in conformity with generally accepted auditing  standards, 
examine the accounting  records and annual financial  statements and be satisfied that the 
accounting  records comply with the  requirements of this Act and that the  financial 
statements  are properly drawn up so as to  fairly  present  the  financial  position, cash flows  40 
and the  results of the operations of the regulated  person. 

( 2 )  When an auditor of a regulated person has conducted an audit in terms  of 
subsection (l) ,  the  auditor  must, subject to subsection (3), report to the  regulated  person 
or  to  the  self-regulatory  organisation if the  auditor  is  the  auditor of an authorised  user or 
participant, and on request to the registrar- 45 

(a) to the effect that the auditor has examined the accounting  records and the 
annual financial statements in accordance with generally  accepted  auditing 
standards and in  the manner required by this Act and that  in  the  auditor’s 
considered  opinion they fairly present  the financial position,  cash flows and 
results of the operations of the regulated  person; and 50 

(b) on the matters prescribed by  the registrar. 
(3) If the  auditor  is  unable  to make such a  report  or to make it  without  qualification, 

the  auditor must include in  the auditor’s report  a  statement  explaining the facts or 
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circumstances that prevented the auditor from making a  report or from making it without 
qualification. 

(4) When the  auditor of a  regulated person furnishes  copies of a report or other 
document  or  particulars  contemplated in section 20(5)(b) of the Public Accountants’ and 
Auditors’ Act, the auditor must, despite any contrary law, also  furnish  a copy thereof to 
the  registrar, if the auditor is the auditor of a  self-regulatory  organisation or clearing 
house, or to the  self-regulatory  organisation in question, if the auditor is the auditor of 
an authorised  user  or  participant. 

(5) If an auditor’s  appointment  is  terminated  for any reason,  including by way of 
resignation,  the  auditor must- 

(a) submit to the registrar, if the  auditor  is  the  auditor of a  self-regulatory 
organisation or clearing  house or to the  self-regulatory  organisation in 
question, if  the auditor is the auditor of  an authorised user or participant,  a 
statement of what  the reasons  are, or what the  auditor  believes to be the 
reasons, for the termination; 

(b)  if the  auditor would, but for that termination, have had reason to submit to  the 
regulated person a  report  contemplated in section 20(5)(a) of the Public 
Accountants’ and Auditors’ Act,  submit  such  a  report  to the registrar or the 
self-regulatory  organisation,  as the case may be. 

(6) An auditor must inform the registrar or the self-regulatory  organisation, as the  case 
may be,  in writing of any matter relating to the affairs of the regulated person of which 
the  auditor  became aware in the  performance of the  auditor’s  functions and which, in the 
opinion of the auditor, is irregular or may prejudice the  regulated person’s ability to meet 
its liabilities at all times. 

Furnishing of information in  good faith by auditor 

91. ( I )  The  furnishing, in good faith, by  an auditor of a report or  information in terms 
of this Act does not constitute  a  contravention of a provision of a law or a breach of a 
provision of a  code of professional  conduct to which the  auditor  is  subject. 

(2) The  failure, in good faith, by an auditor to furnish  a report or information in terms 
of this Act does not confer upon any person a right of action against  the  auditor  which, 
but  for that failure, that person would not have had. 

Power of registrar to  request audit 

92. (1) The  registrar may at any time by written  notice  direct  a regulated person  to 
have its  accounts, records and financial statements  audited and to submit the results of 
such an audit  to  the  registrar within the  time specified in the  notice. 

(2) A person who, pursuant to  subsection (l), gives  information, an explanation  or 
access  to  records knowing that the  information,  explanation or records are  false  or 
misleading,  commits an offence. 

Powers of registrar and court 

Powers of registrar to investigate or conduct inspection 

93. ( I )  If the  registrar  receives  a  complaint,  charge or allegation that a  person 
(hereinafter  referred  to as the respondent) who provides  securities  services  (whether  the 
respondent  is  licensed or authorised  in terms of this Act or  not)  is  contravening or is 
failing  to comply with  any provision of this Act, or if the  registrar  has reason to believe 
that such  a  contravention or failure is taking place, the registrar may investigate  the 
matter by- 

(a) directing that respondent  in  writing to- 
(i)  provide the registrar with  any information,  document  or  record  reason- 

(ii)  appear before the registrar at a  specified  time and place; or 
(b) instructing an inspector  under  section 3 of the  Inspection of Financial 

Institutions Act, 1998 (Act No. 80 of 1998),  to  carry  out an inspection of the 
affairs of the  respondent. 

(2) If a  respondent  is  questioned in terms of subsection (l)(a)(ii) and is  obliged  to 
answer  questions which may incriminate him or her or, if he or  she  is  to be tried  on  a 
criminal  charge, may prejudice him or her at such trial, no evidence regarding any such 

ably required by the  registrar about such services: 
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questions and answers is  admissible in any criminal  proceedings,  except in criminal 
proceedings  for perjury. 

Powers of  registrar after investigation or inspection 

94. After an investigation or inspection has been done under section  93,  the  registrar 
may in  order to achieve  the  objects of this Act referred to in section 2- 5 

if the respondent is a company- 
(i) apply to the court  under  section  346 of the  Companies Act for  the 

winding-up of the  respondent as  if the  registrar were a  creditor of the 
respondent; 

(ii) apply to the  court  under  section  427(2) of the Companies Act for  a 10 
judicial  management  order  in  respect of the  respondent as  if the  registrar 
were a  creditor of the respondent; 

subject to section 5 of the  Financial  Institutions  (Protection of Funds)  Act, 
apply to the  court  for  the  appointment of a  curator  for the business of the 
respondent; 15 
direct  the  respondent to take any steps, or to refrain from  performing or 
continuing to perform any act, in order  to  terminate  or remedy any irregularity 
or  state of affairs disclosed by the investigation or inspection; 
direct the respondent to prohibit  or  restrict specified activities, performed in 
terms of this Act, of a  director, managing executive, officer or employee of the 20 
respondent, if the registrar believes that  the  director, managing executive, 
officer or employee  is not fit and proper  to perform such activities; 
refer the matter to the  enforcement  committee  to be dealt with  in accordance 
with sections 102 to 105: Provided that in the  case of an investigation  carried 
out by the  directorate under Chapter VTII, such referral must be done by the 25 
directorate; 
hand the matter  over to the National Director of Public Prosecutions  provided 
that the contravention  or  failure  constitutes an offence in terms of this Act. 

Power of  registrar to impose penalties 

95. ( I )  The  registrar may impose  a fine  in the case of any failure by a  regulated  person  30 
to submit to the registrar within any period specified by or under this Act any statement, 
report, return or other  document or information required by or under this Act to be so 
submitted, not exceeding R1 000 or such other amount prescribed by the registrar for 
every day during which the  failure  continues. 

person- 
( 2 )  The registrar must,  before  imposing  a fine, by written notice to the  regulated 35 

(a) inform the regulated person of the registrar’s  intention  to  impose  a fine; 
(b) specify the particulars of the alleged failure; 
(c) set out the reasons  for the intended imposition of a fine; 
(d) specify the  amount of the fine intended to be imposed; and 40 
( e )  call upon the  regulated person to show cause within a period specified by the 

(3) If the registrar, after  consideration of representations made  by the  regulated 
person,  decides to impose  a fine, the registrar must by written notice  inform  the 
regulated person that, not later than 30 days after  the  date of the notice,  the  regulated 45 
person may- 

registrar why the fine should not  be imposed. 

(a) pay the fine; or 
(b) appeal in terms of section 11 1 against  the  imposition of the fine to the  board 

of appeal. 
(4) If a regulated person fails to pay the fine or note an appeal in terms of subsection 50 

(3), the  registrar may file with the  clerk or registrar of any competent  court  a  statement 
certified by  him  or her  as  correct,  stating  the amount of the fine imposed on the regulated 
person, and such statement  thereupon has all the effects of a  civil  judgment  lawfully 
given in that court in favour of the  board  for  a liquid debt in the amount specified in the 
statement. 55 

Power of court to declare person disqualified 

96. (1) If a court- 
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(a) convicts an authorised user or participant, or an officer or employee of those 
entities, of  an offence under this Act or of  an offence of which any dishonest 
act or  omission is  an element; or 

(b) finds, in proceedings  to which a person referred to in paragraph (a) is  a party 
or in which his or her conduct is called  into  question,  that he or she has  been 5 
guilty of reckless or dishonest  conduct, 

the court may (in  addition, in a case referred to in paragraph (a), to any sentence  it may 
impose)  declare  the person concerned to be disqualified,  for an indefinite period or for 
a period specified by the court, from carrying on business or being employed in a 
capacity of trust. 10 

(2) The  court may,  on good cause  shown, vary or revoke  a  declaration made under 
subsection (1). 

(3) The  registrar of the court that has made a  declaration  under  subsection  (1)  or 
varied or revoked  a  declaration under subsection (2) ,  must  as soon  as possible notify the 
registrar, and the  self-regulatory  organisation  concerned,  thereof. 15 

(4) No declaration made under subsection (1) affects any power of a  self-regulatory 
organisation  to  take  disciplinary action in terms of  its rules against  the person concerned. 

Enforcement committee 

Establishment of enforcement committee 

97. The  board must establish an enforcement  committee which- 
(a) is  a  committee of record; and 
(b) must perform  its  functions in accordance with this  Act. 

Composition of enforcement committee 

20 

98. (1) The  board must, on the  date that this Act comes  into  operation,  appoint  as 
members of the  enforcement  committee so many persons as the board may consider 25 
necessary:  Provided that a minimum of two  members  are  persons qualified in  law. 

(2) The  enforcement  committee may,  as the need arises and on an ad hoc basis, co-opt 
one or more persons with appropriate  knowledge and experience as additional members 
of the  enforcement  committee. 

of a  matter or who has an interest in that matter may participate  in  a  decision on that 
matter by the  enforcement  committee. 

(4) The  board must designate from the members of the  enforcement  committee  a 
chairperson  and  a deputy chairperson who performs  the  functions of the  chairperson 
when the office  of chairperson  is vacant or when the chairperson  is  unable  to perform his 35 
or her functions. 

( 5 )  The  board may at any time reconstitute the enforcement  committee but a 
reconstitution may not  affect the  membership of a panel referred  to in section  100  during 
the course of proceedings  before such panel. 

Functions of enforcement committee 40 

(3) No member of the enforcement  committee who was involved in the investigation 30 

99. (1) If the  registrar or the  directorate  refers  a matter to the  enforcement  committee 
under section 94, the  enforcement  committee must deal with the  matter in accordance 
with sections 102 to 105, to the  extent that those  sections  are  applicable to the matter  in 
question. 

(2) The  enforcement  committee must submit  to  the board an annual report- 45 
(a) on  the  activities of the  enforcement  committee  during  the  preceding  calendar 

(b) within  the period; and 
(c) containing the information, 

year; 

specified by the  board. 50 

Enforcement committee proceedings 

100. (1) The chairperson of the  enforcement  committee,  with the assistance of 
employees of the board designated by the registrar, is responsible  for  managing  the 
caseload of the  enforcement  committee and must assign  each  matter  referred  to  the 
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enforcement  committee to a panel composed of the  chairperson  or  deputy chairperson 
and not fewer than two other members of  the enforcement  committee who are suitably 
qualified to  decide on the matter in question. 

(2) A panel  determines its own procedure for  the  performance of its functions. 
(3) The proceedings of a panel are  open  to the public. 
(4) The decision of the panel on a matter assigned to it  must be  in writing and include 

( 5 )  The decision of  the majority of the  members of a panel is  the decision of the 
reasons for the decision. 

enforcement  committee. 

Referral of matter 

101. (1) The referral of a matter to  the  enforcement  committee  in terms of section 
94(e) may at any time be  withdrawn  by the registrar or the directorate, as the case may 
be. 

(2) The power of the board to institute civil proceedings in a court under section 77 
against a person  who has contravened section 73 is, subject to section 105(5), not 
affected  by the referral of a matter to  the enforcement committee in terms of section 
94(e). 

Consideration of matter by enforcement committee 

102. (1) The referral of a matter to the enforcement committee  must be accompanied 
by a report  on the investigation or inspection referred to  in section 93, or on  an 
investigation done under Chapter VIII, as the case may be, and all other evidence 
relevant to  the alleged contravention or failure and in the possession of  the registrar or 
the directorate. 

(2) The enforcement  committee  must serve a copy of the report and evidence referred 
to in subsection (l), together with particulars of the alleged contravention or  failure to 
comply with this Act, on the respondent (which may include  an individual member of 
the controlling body of a regulated person)  and direct him or her to respond thereto by 
way  of  affidavit within a time specified by the enforcement  committee. 

(3) The panel to which a specific matter has been assigned must consider the 
documentary  evidence before it without hearing further  evidence,  subject  to  subsection 
(4). 

(4) The panel may,  in exceptional circumstances  and  when  it  is necessary to  come  to 
a just  decision,  by written notice summon a person to appear before the panel to  be 
questioned or to  produce a document specified in the  summons. 

( 5 )  A legal representative may assist a person summoned in terms of subsection (4)  at 
such person’s own expense. 

(6) If a person is questioned in  terms of subsection (4) and  is obliged to answer 
questions  which may incriminate him  or her or which, if he  or  she  is to be tried on a 
criminal  charge, may prejudice him  or her at such trial, no  evidence regarding any such 
questions  and  answers is admissible in any criminal proceedings, except in criminal 
proceedings for perjury. 

Admission by respondent 

103. (1) If a respondent admits that he  or  she  has  committed the contravention or 
failure of which  the respondent is  charged and the panel and  the respondent agree on  the 
appropriate amount of  an administrative penalty, the  panel may- 

(a) impose that penalty; and 
(b) if necessary, instruct the respondent to take any remedial action as 

and the  respondent must  pay the penalty to the board  and take the remedial action within 
the time specified by the panel. 

( 2 )  If the  respondent fails to pay the agreed penalty or to take  the remedial action 
instructed within the specified time, the registrar or directorate, as the case may be, may 
file with the  clerk or registrar of  any competent court a statement certified as correct, 
stating the  amount of the penalty imposed on  the  respondent  and  the contents of the 
instruction, and  such statement thereupon has all the effects of a civil  judgment  lawfully 
given in that court  in favour of the board. 

contemplated in section 94(c), 
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Imposition of administrative penalty 

104. (1) If a panel is satisfied that a respondent has contravened or failed to comply 
with this Act and- 

( a )  the respondent did not admit as contemplated in section 103; or 
(b)  if the panel and the respondent could not agree  on the appropriate amount of 

a penalty in terms of  that section; or 
(c) if the respondent has paid the penalty imposed under section 103(l)(a) but 

failed to take the remedial action instructed under section 103( l)(b), 
the  enforcement  committee may cause to  be delivered by  hand to that respondent a 
written notice that must contain the particulars contemplated in subsection (2). 

(2) A notice referred to in subsection (1) must- 
( a )  specify the name and  address  of the respondent; 
(b)  specify the particulars of the contravention or failure; 
(c) set  out the reasons for the panel’s decision to  impose an administrative 

penalty; 
(d) specify the amount of the administrative penalty which the panel considers 

appropriate in the circumstances, and may,  if  necessary, contain an instruction 
to the respondent to take any remedial action as contemplated in  section  94(c); 

( e )  inform the respondent that within the period specified in the notice  the 
respondent may- 
(i) pay the administrative penalty and take the instructed remedial action, if 

such  an instruction was issued; or 
(ii) appeal in terms of section 11 1 against the imposition of the administra- 

tive penalty and the instruction  to take remedial action, if such 
instruction was issued, to  the  board of appeal;  and 

(f) state that a failure  to comply with the requirements of the notice within the 
time permitted will result in  the proceedings contemplated in subsection (3). 

(3) If the respondent fails to comply with the requirements of a notice referred to in 
subsection (2), the registrar may file with the clerk  or registrar of any competent court 
a statement certified as correct, stating the amount of the administrative penalty imposed 
on  the respondent and the contents of the  instruction, and such statement thereupon has 
all the effects of a civil judgment lawfully given in that court in favour of the board. 

(4) If a respondent is a member of the controlling body  of a regulated person, the 
panel may direct that  an administrative penalty imposed under section 103(l)(a) or 
subsection (2) be paid by the respondent in his or her personal capacity. 

(5) A panel may make  such an order for  the  payment of the costs of the proceedings 
of the enforcement  committee as it  may consider  fair in the  circumstances of each case. 

(6) The enforcement  committee may not impose a penalty contemplated in this 
section if the respondent has been charged with a criminal offence in respect of  the  same 
set of facts. 

(7) If a court assesses the penalty to be imposed  on a person convicted of an offence 
in terms of this Act, the court must take into account any administrative penalty imposed 
under this section or section 103( l ) (a )  in respect of the same  set of facts. 

(8) An administrative penalty imposed and  paid in terms of this section does not 
constitute a previous conviction as contemplated in Chapter 27 of the  Criminal 
Procedure Act, 1977  (Act No. 51 of 1977). 

(9) When determining an appropriate administrative penalty a panel must consider the 
following factors: 

(a)  The nature, duration, seriousness and  extent of the contravention or failure; 
(b) the extent  to  which the contravention or  failure  was deliberate or reckless; 
(c) any loss  or  damage suffered  as a result of the contravention or failure; 
(d) the level of profit derived from  the  contravention or failure; 
( e )  whether the respondent has previously been found  in  contravention of this 

( f )  any other  factor that the panel considers relevant. 
Act; 

Payment of compensatory amount 
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105. (1) If a panel is satisfied that a respondent has contravened  or failed to comply 
with section  73, the panel may require the respondent to pay to  the  board a 
compensatory amount. 



52 

(2)  The  procedure  prescribed by sections  103  and  104  in  respect of the  imposition of 
administrative  penalties  is, with the  changes  required by the context and subject to 
subsection  (3),  applicable when a panel requires  the  respondent to pay a  compensatory 
amount. 

(3)  Section 77 is, with the changes  required by the  context,  applicable to the 5 
determination  and  distribution of a  compensatory  amount. 

(4) Such compensatory amount is  composed of the  equivalent of the profit or loss, the 
penalty for  compensatory and punitive  purposes,  interest, and where applicable, 
commission or consideration, as  if it  were  determined under section 77. 

section 77 against  a  respondent if the  respondent  has paid a  compensatory amount in 
terms of this section. 

(5) No civil  proceedings in respect of the  same  set of facts may be instituted  under  10 

Confidentiality 

106. (1)  Subject to subsection  (3),  no  member of the enforcement  committec or 
employee of the  board may disclose to any person any information acquired in the 15 
performance of the  functions of the  enforcement  committee and which relates to the 
proceedings or a  decision of the enforcement  committee except- 

(a) for  the  purpose of the  performance of functions in terms of this Act; 
(b)  when required to do so by a  court or any law; 
( c )  to the extent that such information has already been made public; or 20 
(d )  to a  self-regulatory  organisation when necessary for the achievement of one or 

(2) Any person  who  contravenes  subsection  (1)  commits an offence and is liable on 
conviction  to  a fine or imprisonment  for  a period not exceeding two years or to both a 
fine and such imprisonment. 25 

(3) If a  respondent  does not appeal  against  a  decision of the  enforcement  committee 
within the period specified in terms of section  104(2)(e), the registrar must make public 
the decision of the  enforcement  committee,  unless  such  publication will be contrary to 
the  objects of this Act referred to in section 2, or unless there  are  exceptional 
circumstances  that  justify  the  preservation of the confidentiality of the  decision. 30 

more of the  objects of this Act. 

Winding-up, judicial management and curatorship 

Winding-up or sequestration by court 

107. (1) An order  for the winding-up or sequestration of the estate of a  regulated 
person may be granted by the court on the application of- 

(a) the regulated person; 35 
(b) one or  more of the regulated  person’s  creditors; 
( c )  if the  regulated person is an exchange or a  central  securities depository, one or 

(d) jointly, any of or all the parties  mentioned  in  paragraphs (a), (b) and (c); 
( e )  the  provisional  judicial manager or final  judicial  manager of the  regulated 40 

person; 
(f) the provisional  curator or curator of a  regulated  person; or 
(g) the registrar. 

more authorised users or participants, as the  case may be; 

(2) A regulated  person which is  a  company or other  corporate body may  be wound-up 
by the  court,  subject  to section 110, according  to  the  Companies Act, and the estate  of  a  45 
regulated person who is a natural person or partnership may  be sequestrated  according 
to the Insolvency Act, 1936 (Act No. 24 of 1936). 

(3) For the  purposes of subsection (2)- 
(a) section  346(3) of the Companies Act must be construed  as if after the words 

“except an application by”  there were inserted the words “the  Registrar of 50 
Securities  Services or”; 

(b)  section  346(4)(a) of the Companies Act must be construed  as if after  the  words 
“lodged  with the Master”  there were inserted  the words “and  the  Registrar of 
Securities  Services”; 

(c)  section  346(4)(b) of the Companies Act must be construed  as if after the word 55 
“Master”  there were inserted  the words “or the Registrar of Securities 
Services”:  and 
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(d) section 357 of the Companies Act  must be construed as  if the registrar  were 
included among the persons to whom notice  is  required  to be given under 
subsection (l)(b) of that section. 

(4) An order  for the winding-up or sequestration of a  regulated person may not be 
made unless  the court is satisfied that- 5 

( a )  if the regulated person is  a company or other  corporate body,  it  is not desirable 
that  the regulated person be placed under judicial  management in terms of the 
Companies Act, or  curatorship in terms of the  Financial  Institutions 
(Protection of Funds)  Act; 

(b) if the regulated person is not a company, it  is  not desirable that the  regulated 10 
person be placed under  curatorship in terms of the  Financial  Institutions 
(Protection of Funds)  Act. 

Judicial management 

108. (1) The court may grant  a  judicial management order  in respect of a  regulated 
person which  is  a company or  other  corporate body on the application of the persons, 15 
except  a  provisional or final judicial manager or curator,  referred to in section  107, and 
section  107(4)(a) and (b)  applies, with the  changes  required by the  context,  to an 
application  for  a  judicial management order. 

(2) The Companies Act applies, subject to section 110, to  the  judicial  management of 
a  regulated  person that is a  company. 20 

Appointment of curator 

109. (1) The court may appoint  a  curator in terms of section 5 of the  Financial 

(2) The Financial  Institutions  (Protection of Funds) Act applies to the management 
Institutions  (Protection of Funds) Act  in respect of any regulated person. 

and control of a regulated person by a  curator appointed under  this  section. 25 

Appointment of liquidator and judicial manager 

110. Despite the provisions of the Companies  Act,  the  Master of the High Court may, 
only  after  consultation with the registrar, appoint  a  liquidator  or  judicial  manager in 
respect of a regulated person. 

Miscellanea 30 

Right of appeal 

111. (1) A person aggrieved by a  decision of- 
the  registrar under a power conferred or a duty imposed upon the  registrar by 
or  under this Act; 
the  enforcement  committee  to  impose an administrative penalty or to require 35 
the payment of a  compensatory  amount; 
an exchange to refuse an application by that person to be admitted  as an 
authorised user; 
an exchange to withdraw  the  authorisation of an authorised user or to direct an 
authorised user to  terminate  the  access to the exchange by an officer or 40 
employee of such authorised user; 
an  exchange to defer, refuse or grant an application  for  the  inclusion of 
securities in the list or to remove securities  from  the  list or to  suspend  the 
trading in listed securities: 
a  central  securities  depository to refuse an application by a  person  to be 45 
accepted as a  participant; 
a  central  securities  depository to terminate  the  participation of a  participant or 
to  direct  a  participant to terminate  the  access  to  the  central  securities 
depository by an officer or  employee of a  participant; 
an  exchange or central  securities  depository  to  impose  a  penalty  on an 50 
authorised user, issuer or participant,  as  the  case may be, or on an officer or 
employee of  an authorised user, issuer or participant; 
the  claims officer referred to in Chapter  VIII, 
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may appeal to  the  board of appeal on  the conditions determined by or under section 26 
of the Financial Services Board  Act  and subject to this section. 

(2) The board of appeal must conduct its  hearings in public. 
( 3 )  In  an appeal against a decision of the enforcement committee the registrar must act 

as the respondent. 5 
(4) The registrar may appeal to  the  board of appeal against a decision  of a 

self-regulatory organisation if the self-regulatory organisation fails to  respond to a 
written request by the registrar to  review the decision within a reasonable period. 

(5) In deciding an appeal the  board of appeal must take into  account- 
(a) the reasons for the decision appealed against; 10 
(b) the grounds of appeal; 
(c) the documentary or  verbal evidence submitted or given by any  person at the 

(d) any other information at the disposal of the board of appeal. 

(a) confirm,  amend  or  set aside the decision appealed against; and 
(b) make  such  award as to costs as it may consider appropriate. 

request or with  the permission of the board of appeal; and 

( 6 )  The board of appeal must  within a reasonable time- 15 

(7) (a) The decision of the board of appeal is binding on the parties to  the appeal. 
(b) Neither this Act  nor the rules of a self-regulatory organisation may  be construed 

so as to limit the right of any interested person  to have a decision of a self-regulatory 20 
organisation or the board of appeal reviewed by a court of competent jurisdiction, 
subject to  the obligation on  such  person  to  have  first exhausted his  or  her remedies in 
terms of this Act. 

Evidence 

112. A record, including an electronic record, purporting to  have been made  in the 25 
ordinary course of the  business of a regulated person, or a copy  or printout of or an 
extract from  such record certified  to  be correct by an officer  in the service of such 
regulated person, is on its mere production in any civil, criminal, administrative or 
disciplinary proceedings under this Act, the rules of a self-regulatory organisation or any 
other law or the  common  law, admissible in evidence against any  person andprima  facie 30 
proof of the facts contained in such record, copy, printout or extract. 

Regulations 

113. The Minister  may  make regulations regarding- 
(a) all matters which by this  Act are required  or permitted to  be prescribed by the 

(b) generally, all matters which are necessary or expedient to  be prescribed in 
Minister; 35 

order that  the objects of this Act  may  be achieved. 

Fees 

114. (1) The Minister may prescribe fees after consultation with the registrar in 
respect of matters contemplated in this Act and,  in relation to  such fees as well as fees 40 
payable in  terms of this Act, the  person by  whom the fee must  be paid, the manner of 
payment thereof and, where  necessary, the interest payable in respect of overdue fees. 

(2) Fees payable in terms of this  Act  and interest so payable in respect of overdue fees 
may  be recovered by the registrar by civil action in a competent court. 

Offences and penalties 45 

115. A person  who- 
(a) commits an  offence referred to  in section 73, 75 or 76 is liable on conviction 

to a fine  not exceeding R50 million  or to imprisonment for a period not 
exceeding 10 years,  or  to  both  such  fine and imprisonment; 

(b) commits an  offence referred to in section 92(2) is liable on conviction to a fine 50 
or to imprisonment for a period  not exceeding 5 years,  or  to  both a fine and 
such imprisonment; 

( c )  contravenes or fails  to comply with section 4(1) or (2), 19, 20,  21, 22 or 29 
commits an offence  and  is liable on conviction to a fine or to imprisonment for 
a period  not exceeding 5 years, or to both a fine  and  such imprisonment. 55 
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Savings 

116. (1) The licence, registration  or authorisation of a regulated person  who 
immediately before the date of commencement of this  Act  was licensed, registered  or 
authorised under an Act repealed by this Act- 

(a) shall have  effect  as from the date of commencement of this Act  as  if granted 5 
under a corresponding provision of this Act; 

(b)  in the case of a licence, registration or authorisation which expires after a 
specified period,  shall  remain  in force, subject to  this Act, for so much of that 
period as falls  after  the date of commencement of this Act. 

(2) The repeal by this  Act of the  Financial Markets Control Act, 1989  (Act No. 55 of 10 
1989), does not  affect  the  recognition of a clearing house under the latter Act: Provided 
that  such a clearing house  must  apply for a clearing house licence in terms of section 64 
within six months from  the date of commencement of this Act. 

(3) The rules of a self-regulatory organisation made  under  an  Act repealed by this Act 
and  in force immediately before  the date of commencement of this Act continue in force 15 
so far as they are not inconsistent with this Act: Provided that a self-regulatory 
organisation must, within  six  months from the date of commencement of this  Act, 
amend or replace its rules so as  to  comply  with the requirements of this  Act. 

(4) Subsection (3) applies  with the changes required by the context to  the listing 
requirements of  an exchange. 20 

Amendment and repeal of laws 

117. The laws referred  to  in  the Schedule are hereby  amended or repealed to the extent 
specified in the third  column thereof. 

Short title and commencement 

118. This Act is  called  the Securities Services Act,  2004,  and comes into operation on 25 
a date fixed by the President by proclamation in the Gazette. 



I No. and  year of act 

Act No. 1 of  1985 

1 Act No. 55 of 1989 

Act No. 85 of 1992 

Act No. 135  of  1998 

Act No. 97 of 1990 

I 
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SCHEDULE 

LAWS AMENDED  OR  REPEALED 

(Section 117) 

Short title 

Stock  Exchanges  Control 
Act,  1985 

~~ 

Financial  Markets 
Control  Act,  1989 

Custody  and 
Administration  of 
Securities  Act,  1992 

Insider  Trading  Act, 199E 

Financial  Services  Board 
Act,  1990 

Zompanies  Act,  1973 

Extent of amendment  or  repeal 

The  repeal of the  whole. 

The  repeal of the  whole. 

The repeal  of  the  whole. 

lXe  repeal of the  whole. 

The amendment  of  section 1- 
‘a) by the  substitution  in  the  definition of “financial 

institution” for subparagraph  (v) of paragraph (a) 
of  the  following  subparagraph: 

“(v) yy ‘[stock]  exchange’,  [‘member’ or] 
authorised user’, ‘stock-broker’, ‘m 

party’. ‘clearing  house’,  ‘central  securities 
depositow’, ‘participant’ or ‘nominee’ as 
defined in section 1 of  the [Stock  Exchanges 
Control] Securities  Services  Act, [1985  (Act 
No. 1 of 19851 2004 [or any  person  re- 

aging  investments as contemplated in that 
ferred  to  in  section 4(1) of that Act man- 

section];”; 
b) by the  deletion in the  definition  of  “financial 

institution”  of  subparagraphs  (vi)  and  (xi)  of 
paragraph (a). 

. The amendment  of  section 91A- 
a)  by the  substitution  in  subsection  (1) for- 

tory” of the  following  definition: 
“ ‘central  securities  depository’ means  a 

central  securities  depository  as  defined in sec- 
tion 1 of the [Custody  and  Administration of 
Securities  Act,  1992  (Act No. 85 of 1992)l 
Securities Services Act. 2004;”; 

(ii) the  definition  of  “participant” of the  following 
definition: 

tution  accepted by a central  securities  de- 
pository as a  participant  in  terms of the 
Custody  and  Administration of Securities 
Act, 1992  (Act No. 85 of 1992)l participant 
as  defined  in  section 1 of  the  Securities  Ser- 
vices  Act. 2004;”; and 

(iii) the  definition  of  “uncertificated  securities” of 
the  following  definition: 

“ ‘uncertificated  securities’ means 
uncertificated  securities as defined in section 
[ l ]  2 of the [Stock  Exchanges  Control  Act, 
1985  (Act NO. 1 of 1985)l Securities Services 

company’s  register of members  as 
Act, 2004, which are entered  in  the  relevant 

of [this] &section (3&lJ [ t r a n s f e r a b l e  
uncertificated  securities [by  virtue] in  terms 

evidenced by a  certificate].”; 
without  a  written  instrument  and  are  not 

(i) the  definition  of  “central  securities  deposi- 

“ ‘participant’ means  a [depositary  insti- 
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No. and  year of act 

Act No. 24 of 1936 

Short title 

nsolvency  Act,  1936 

Extent of amendment or repeal 

‘b) by the  insertion in subsection ( I )  after the  defini- 
tion of “central  securities depository” of  the  fol- 
lowing  definition: 

“ ‘certificated  securities’ means  certificated 
securities  as  defined in section  29  of  the  Securi- 
ties  Services  Act, 2004;”; 

tion (2) of the  following  paragraph: 
“ (b )  Where  any  provision of this  Act is not 

expressly or impliedly  amended by this  section, 
this  Act  shall  apply in respect  of  uncertificated 
securities  in  the  same  manner as it applies to 

‘d) by  the  substitution in the  Afrikaans  text of sec- 
tificated  securities [in  certificated  form].”; 

tion  91A  for  the  expression  “ongesertifiseerde 
effekte”, wherever it occurs, of the  expression 
“ongesertifiseerde sekuriteite”; 

‘c) by the  substitution  for  paragraph (b) of subsec- 

The amendment  of  section  35A by the  substitution in 
subsection (1) for- 
‘a)  the  definition of “exchange” of  the  following 

exchange  as defined in section 1 and  licensed 
“ ‘exchange’ means [a  licensed stock] g~ 

under  section 10 of  the [Stock  Exchanges 
Control Act, 1985  (Act No. 1 of 1985), or a 
financial  exchange] Securities Services Act, 
2004,  and for the pumoses of this  section  in- 
cludes  a  central  securities  depository  as  de- 
fined  in  section l of  that  Act  and  which  is 
also  licensed  as  a  clearing  house  under  sec- 
tion 66 of that Act, or 5 clearing house as de- 
fined  in  section l of [the  Financial  Markets 
Control Act, 1989 (Act No. 55 of 1989)l that 
Act;”; 

definition: 

‘b) thedefinition of  “market  participant”  of  the fol- 

or a  member  as  defined in section 1 of the 
“ ‘market  participant’  means [a  stockbroker 

Stock  Exchanges  Control  Act,  1985, or a 
financial  instrument  principal or a  finan- 
cial  instrument  trader  as  defined  in  section 
1 of the  Financial  Markets  Control Act, 
1989, or a  client of such  a  stock-broker, 
member or financial  instrument  trader] g~ 
authorised  user.  a  participant,  a client or a 
settling  party  as  defined in section 1 of  the 
Securities  Services  Act.  2004, or any other 

c) the  definition  of  “rules of an exchange” of the 
party  to  a transaction;”; 

lowing  definition: 

following  definition: 

means [rules made  pursuant  to  either  sec- 
“[rules of an exchange] ‘exchange  rules’ 

tion  12 of the  Stock  Exchanges  Control 
Act, 1985, or section 17 of the  Financial 
Markets  Control  Act, 19891  the exchange 
rules  and  depository  rules  as  defined  in  sec- 
tion 1 of the  Securities Services  Act,  2004;”. 
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MEMORANDUM ON THE  OBJECTS OF THE SECURITIES 
SERVICES BILL, 2004 

1. SCOPE OF BILL 

1.1 The Securities Services Bill (“the  Bill”) seeks to consolidate the Stock 
Exchanges Control Act, 1985, the Financial Markets Control Act, 1989, the  Custody and 
Administration of Securities Act, 1992, and the Insider Trading Act, 1998. The Bill 
therefore seeks to repeal those Acts (“the repealed Acts”) entirely.  However,  the Bill 
does not merely effect a pure consolidation. Apart from correcting and improving the 
repealed Acts,  the Bill seeks to  add a significant number of  new provisions to  those Acts. 
Some of the new provisions relate to previously unregulated matters referred to in 
paragraph 4.8. 

1.2 The Bill further seeks to amend section 91A of  the Companies Act, 1973, 
section 1 of the Financial Services Board Act, 1990, and section 35A of  the Insolvency 
Act, 1936. 

1.3 The  amendment of the Companies Act is of a consequential nature. 
1.4 Section 35A of  the Insolvency Act refers to definitions  in the Stock Exchanges 

Control Act  and the Financial Markets Control Act which are two of the repealed Acts. 
The amendment of section 35A is therefore of a consequential nature. Section 35A 
obviates, in relation to transactions on an exchange, the disruption that would be caused 
by allowing the trustee of an insolvent estate, in terms of the generally applicable 
principles of insolvency law,  the choice of either confirming or repudiating one or more 
unperformed transactions concluded by the insolvent before his or her sequestration. 

1.5 The amendment of section 1 of the Financial Services Board Act  is of a 
consequential nature. 

2. BACKGROUND OF BILL 

2.1 During 1998 the  Policy Board for Financial Services and Regulation, in its 
review of the regulatory framework for the financial services industries, proposed the 
drafting of two bills, one of which would deal with “retail” investment services and the 
other with “wholesale” investment services. The bill dealing with wholesale investment 
services would incorporate, among other things, the Stock Exchanges Control Act and 
the  Financial Markets Control Act. Those  two Acts have been worded similarly since 
their amendment in 1995 and  they only differ insofar as they apply to different types of 
instruments. The Stock Exchanges Control Act regulates and controls the JSE  Securities 
Exchange South Africa (“JSE”) (securities) while the Financial Markets Control Act 
regulates and controls the  Bond Exchange of South Africa (“BESA”) (financial 
instruments). The South African Futures Exchange has recently been taken over by the 
JSE. A financial market licence has been issued to the JSE in terms of the Financial 
Markets Control Act, to enable the JSE to trade derivative instruments. 

The repealed Acts can, perhaps with the exception of the Insider Trading Act, be 
considered as outdated in  the  light of developments taking place in the international 
securities services industry. 

2.2  To bring the regulation and supervision of all  aspects  of the South African 
financial markets in line with international developments and regulatory standards, the 
Financial Services Board has since October 1998 facilitated the drafting of  the Bill. 
Representatives of  the  Financial Services Board, the exchanges, the two central 
securities depositories (STRATE  Ltd and the Central Depository Ltd), the Banking 
Council (South Africa) and other stakeholders formed part of the drafting team. In the 
drafting of the Bill, cognisance was taken of the International Organisation of Securities 
Commission’s (“IOSCO”) Objectives and Principles of Securities Regulation, which is 
internationally regarded as containing the minimum standards for a law regulating 
securities services. South Africa  has been a member of IOSCO since 1992 and  is 
committed to striving to achieve minimum international standards in  its securities 
regulation. The recently introduced Financial System Stability Assessment Programme 
conducted by a joint World BanMnternational Monetary Fund team, evaluates South 
Africa’s  financial system infrastructure from time to time by investigating its adherence 
to international standards, including those set by IOSCO. 
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3. INDUSTRY  OVERVIEW 

3.1 JSE SECURITIES  EXCHANGE  SOUTH  AFRICA 

The JSE is the only licensed stock exchange in the Republic. 

3.1.1 Equities 

On 31  March 2003 there were 566 individuals who were members of the South 
African Institute of Stockbrokers practising in 66 member firms. The number of 
companies with equity shares listed on the JSE totalled 463. Turnover of shares 
(including off-order book trades) for the year ended 31 March 2003 was an all-time 
record and amounted to R818,8 billion in 3,6 million deals. The average number of 
trades per day was 14 266. New equity capital raised on the JSE amounted to R57,8 
billion. Market capitalisation of all securities listed on the JSE amounted to R1 446,l 
billion on 28 February 2003, ranking the JSE as the 17th largest stock exchange in the 
world. 

3.1.2 Derivative  instruments 

The JSE has two divisions that trade derivative instruments, namely the Financial 
Derivatives Division (FDD) and the Agricultural Products Division (APD).  On  31 
March 2003 the FDD had 100 members and the APD 74 members. 

The  FDD covers the equity and interest rate futures and options markets. This 
Division traded more than 27 million contracts for the year ended March 2003 with a 
rand value of R740 5 12 159 000. The APD, which covers commodities futures and 
options on maize, sunflower, wheat and soybeans, was formed in 1995 and has 
established itself as a viable operation. Volumes traded through the APD totalled 
2 240 443 contracts at the end of March 2003 with a rand value in  excess of R247 
billion. 

3.2 BOND EXCHANGE OF SOUTH  AFRICA  (BESA) 

BESA is the only licensed financial exchange listing debt securities (bonds) in Africa. 
BESA provides a forum for the listing of rand denominated debt securities issued by 
central and local government, public enterprises and other corporate entities. Since 
BESA was licensed in 1996 it has enjoyed significant growth in the volumes of bonds 
traded. 

For the year ended 31 March 2003, nominal turnover amounted to R10,82 billion in 
355  192 transactions. At that date 272 bonds were listed by BESA, issued by 43 
borrowers, with a total nominal value of R442 billion. More than 75% of these bonds 
were issued by central government. 

3.3 CENTRAL  SECURITIES  DEPOSITORY 

STRATE  Ltd 

On 20 September 1999 the Financial Services Board registered STRATE Ltd, the 
central securities depository for equities, in terms of the Custody and Administration of 
Securities Act, 1992. STRATE effects rolling, contractual settlement with simultaneous, 
final and irrevocable delivery versus payment through electronic transfer of ownership 
of securities. STRATE has successfully finalised the migration of all listed entities on 
the JSE as well as all warrants into the electronic settlement and custody environment. 

The operations of Universal Exchange Corporation and Central Depository Ltd were 
merged into STRATE with effect from 1 August 2003 and STRATE has been busy with 
the integration of these operations into a single, cost-effective unit. 

The nominal value of bond holdings under management at STRATE rose 10 percent 
to R461,3 billion at the end of 2003 since its August merger with Universal Exchange 
Corporation and Central Depository Ltd. The figure represents 90,2 percent of the fixed 
income instruments listed by BESA for electronic settlement. 
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4. OBJECTS OF BILL 

4.1 As the  Bill seeks to consolidate the repealed Acts, it is  to  be expected that the 
majority of the provisions of the Bill embrace the subject matter of the repealed Acts. 
Since the repealed Acts  were approved by Parliament, it is unnecessary  to refer to or 
explain those clauses of the Bill that essentially reiterate the  provisions of the repealed 
Acts. 

4.2 As outlined  in clause 2 of the Bill, the objects of the  Bill  are to- 

4.2.1 increase confidence in the South African financial  markets by- 
4.2.1.1 requiring that securities services be provided  in a fair,  efficient and 

4.2.1.2 contributing to the maintenance of a stable financial market environ- 
transparent manner; and 

ment; 
4.2.2 promote the protection of regulated persons and clients; 
4.2.3 reduce systemic risk; and 
4.2.4 promote the international competitiveness of securities services in the 

Republic. 

4.3 The Bill applies t o -  

4.3.1 regulated persons and the securities services provided by regulated persons; 
4.3.2 issuers of securities; 
4.3.3 clients of authorised users and participants; 
4.3.4 market abuse consisting of insider trading, market  manipulation  and deceptive 

4.3.5 matters incidental to  the matters referred to in  paragraphs 4.3.1 to 4.3.4. 
statements, promises and forecasts; and 

4.4 Clause 1 of the Bill defines “securities services” as  services  provided  in terms of 
the Bill in respect of- 

4.4.1 the buying and selling of securities; 
4.4.2 the custody and administration of securities; 
4.4.3 the management of securities by  an authorised user; 
4.4.4 the clearing of transactions in listed securities; and 
4.4.5  the settlement of transactions in listed securities. 

4.5 The Bill is aimed at preventing the  offences relating to the prohibitions in clause 4, 
which reads as follows: 

“4. (1) No person may- 
(a )  operate as an exchange unless that person is licensed  under section 10; 
(b) operate as a central securities depository unless that  person is licensed under 

(c )  operate as a clearing house  unless that person is licensed under section 66; 
(d) act  as  an authorised user unless authorised by  an exchange in terms of the 

exchange rules; 
( e )  carry  on the business of buying or selling listed securities unless  that person 

complies with section 19; 
(f) carry  on  the business of buying or selling unlisted securities if prohibited 

under section 20 or in contravention of conditions imposed  or prescribed 
under that section; 

(g) act  as a participant unless accepted in terms of section 34 as a participant by 
a central securities depository; and 

(h)  if the person is an authorised user, undertake management of listed securities 
unless  that  person complies with exchange rules regulating the management 
of securities.”. 

section 32; 

4.6 The Bill confers the status of a self-regulatory organisation on exchanges and 
central securities depositories. They  must regulate their activities and those of 
authorised users  and participants by making and enforcing rules that comply with the 
requirements prescribed by the Bill. 



61 

4.7 The Bill further deals with  the functions of  the- 

4.7.1 Registrar and  Deputy Registrar of Securities Services (“the  Registrar”); 
4.7.2 Financial Markets Advisory Board, established by section 3 of the Financial 

4.7.3 Board of appeal established by section 26 of the Financial Services Board Act; 

4.7.4 Directorate of Market  Abuse, formerly the Insider Trading Directorate, 

Markets Control Act; 

and 

established by section 12 of the Insider Trading Act. 

4.8 It is stated in paragraph 1 that  some of the new provisions of the Bill relate to 
previously unregulated matters. Such matters are: 

4.8.1  The business of buying  and selling unlisted securities. The registrar may,  in 
terms of the Bill, under certain circumstances prohibit a person from carrying on such 
business or impose or prescribe conditions in respect of such business (see clause 20). 

4.8.2 The reporting of off-market transactions in listed securities. The approach 
proposed is that off-market transactions in listed securities be allowed between financial 
institutions subject to a reporting requirement to the registrar and the exchange on  which 
the securities are listed. This approach  is  in line with international practice. “Financial 
institution” is defined  in clause 1 of the Bill (see clause 21). 

4.8.3  The power of the registrar to assume responsibility for functions normally 
performed by  an exchange (see clause 11). 

4.8.4 The approval of a nominee  that acts as the registered holder of securities on 
behalf  of other persons. A nominee of  an authorised user  must  be approved by the 
exchange in terms of exchange rules and the nominee of a participant or  any other 
nominee who has  an  account  with a participant must  be approved by the central 
securities depository in terms of the rules of a central securities depository.  Nominees 
that  are  not approved by  an exchange or a central securities depository must  be approved 
by the registrar and  must  comply  with requirements that  the registrar may prescribe (see 
clause 36). 

4.8.5 The conversion of securities (other than equity securities that  may currently be 
dematerialised in terms of section 9 1A  of the Companies Act) evidenced by a certificate 
to uncertificated securities that are not evidenced by a certificate and are transferable 
without a written instrument. The Bill generally enables the conversion of all types of 
certificated securities to uncertificated securities and the issuing of uncertificated 
securities (see clause 37). 

4.8.6 The demutualisation of self-regulatory organisations (exchanges and central 
securities depositories) and  the amalgamation of two  or  more exchanges or two or more 
central securities depositories. The regulation of the demutualisation and amalgamation 
of those bodies has  become  necessary in the light of international trends  in the securities 
services industry. At the 1999 annual meeting of the  World Federation of Exchanges at 
least 46 of its 52 members representing the largest stock exchanges in  the  world 
indicated that they  were  in the process of demutualisation or were intending to 
demutualise (see clauses 53 and 54). 

4.8.7 The limitation of control of and shareholding in a self-regulatory organisation 
that is a company or close corporation. The Bill  requires the approval of the registrar of 
an acquisition by a person of shares in a self-regulatory organisation if the aggregate 
nominal value of those shares will  amount to more than 15 per cent of the total nominal 
value of all the issued shares of the self-regulatory organisation (see clause 57). 

4.8.8 The licensing of a clearing house that provides clearing house services to an 
exchange. Currently only the Financial Markets Control  Act provides for the recognition 
of a clearing house for the purposes of that Act. The Bill provides that a clearing house, 
appointed by  an exchange to perform clearing house services for that exchange, must  be 
licensed  in terms of the Bill (see clause 66). 

4.8.9 A code of conduct prescribed by the registrar for authorised users of an 
exchange (in the current Stock Exchanges Control Act and Financial Markets Control 
Act called members of a stock exchange or financial exchange, respectively). The Bill 
prescribes the principles on  which the code must  be based. The code is binding on 
authorised users, their officers, employees and clients (see clauses 70 and 7 1). 

4.8.10 The establishment of  an enforcement committee with  power  to impose an 
administrative penalty  on or require the payment of compensation (only in the case of 
insider trading) by a person  who contravenes or fails to comply with the Bill. The 
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purpose of the relevant clauses in  the  Bill is to give the Financial Services Board more 
effective and expeditious enforcement powers (see clause 97). 

4.8.11 Clause 55 deals with  the  fiduciary  duty  and  the  duty of care and  skill owed 
to a self-regulatory organisation by members of the controlling body of the 
self-regulatory organisation. Clause 56 deals with the appointment of members of 
controlling bodies. 

4.9 The following provisions of the Bill deserve special reference: 

4.9.1 The definition of “exchange” is  improved by clearly stating what  the essential 
functions of an exchange are (see clause 1). 

4.9.2 A person, and  not  only  an association of persons as is currently the case, may 
apply for an exchange licence. The same applies to an applicant for a central securities 
depository licence and a clearing house licence (see clause 8). 

4.9.3 The Bill prescribes requirements with  which an applicant for an exchange 
licence must comply but  the Registrar may,  with reference to the nature of a specific 
exchange, determine to what extent an applicant must  comply  with  those requirements. 
The main reason for adopting this approach is that, after thorough consideration, it was 
not deemed advisable to  make provision for different tiers of markets, each with  its own 
separate set of requirements. The alternative approach  that  has therefore been adopted is 
that all secondary markets should be regarded as exchanges, all of which are subject to 
the same basic requirements (see clause 9). 

4.9.4 Market or price manipulation, a specific form of market abuse fully described 
in the Bill, and the making of false, misleading or deceptive statements, promises and 
forecasts in respect of listed securities and  public companies will henceforth, as  is the 
case with insider trading, fall  under the supervision of the Directorate of Market Abuse, 
formerly known as the Insider Trading Directorate. In the clause dealing with market 
manipulation allowance is made for price-stabilising mechanisms regulated by the rules 
or listing requirements of  an exchange. This practice is followed in a number of overseas 
countries and was used by Old Mutual at the time of its primary listing on the London 
Stock Exchange (see clauses 75  and 76). 

4.9.5 The Bill does not incorporate the provisions of the Stock Exchanges Control 
Act  and the Financial Markets Control Act relating to the management of investments by 
persons who are not  authorised users of an exchange. This type of activity is regulated 
in terms of the Financial Advisory  and Intermediary Services Act,  2002. 

5. CONSULTATIVE PROCESS 

After extensive public consultation (the bodies consulted are listed in the Annexure to 
this Memorandum) resulting in numerous well-received comments, various drafts of the 
Bill were submitted to the Financial Markets Advisory  Board  at its meetings in 2000 and 
2001. At the meeting of the  said Board on 9 March 2001 the  Bill  was  approved in 
principle. On 4 May 2001 the Policy  Board for Financial Services and Regulation 
approved the Bill  in principle. 

6. FINANCIAL IMPLICATIONS FOR STATE 

The Bill does not  have  any  financial implications for the State. 

7. PARLIAMENTARY PROCEDURE 

The State Law Advisers and the National Treasury are of the opinion that  the  Bill must 
be dealt with  in accordance with the procedure set out in section 75 of the Constitution 
since it contains no provision to  which the procedure set out in section 74 or 76 of the 
Constitution applies. 
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ANNEXURE 

LIST OF PERSON9 AND  INSTITUTIONS  CONSULTED  IN  PREPARING THE 
SECURITIES  SERVICES  BILL, 2004 

None of the persons or institutions consulted were opposed to the  Bill. Numerous 
comments and suggistions  for improvement were received and  most  of them were 
incorporated in  the  Bill. The Bill  was furthermore displayed for a considerable time on 
the website of the Financial Services Board. The following persons  and institutions were 
consulted: 
Absa Trust Limited 
Actuarial Society of  $A 
Andrew, JP:  Former chief Actuary: Financial Services Board 
Association for the Abvancement of Black Accountants 
Association of Bankihg Lawyers of SA 
Association of Bond Issuers of SA 
Association of Corporate Treasurers 
Association of Particibation Mortgage Scheme Managers in SA 
Association of Trust Companies in SA 
Association of  Collecpive Investments 
Assupol 
Bank Supervision: Sduth African Reserve Bank 
Bavuma, Sipho: Depqty Director: National Consumers Affairs  Office 
Black Lawyers Assocbation 
Black Management Fbrum 
Bond Exchange of Sduth Africa 
Business Law Solutions: Deloitte & Touche 
Caine, C 
Central Securities Debository Limited 
Chartered Institute of'Management Accountants 
Compliance Institute of South Africa 
Consulting Actuaries Society of Southern Africa 
Corporate Lawyers Apociation of South Africa 
COSATU 
Executive Director: Idsider Trading: Financial Services Board 
FEDSAL 
FEDUSA 
Financial Intermediaries Federation of South Africa 
Fisher Hoffman Sithole 
Fleming Martin  asset^ Management SA Ltd. 
Investment Managers ,Association 
General Council of  thle Bar of SA 
Gcobodo Associates 
Harpur, DJ:  Chief Executive Officer: Glenrand Mib Ltd. 
Investec 
JSE Securities Exchaage South Africa 
Kessel Feinstein 
Kok, A: Chief Executive Officer:  OptiVest Financial Services 
Law Society of SA 
Lawyers for Human Rights 
Liberty 
Life Offices' Association 
Linked Investment Sekvices Providers' Association 
Madungandaba, MJ: chief Executive Officer: Malesela Holdings 
Marcus, Gill: Former Chairperson: Financial Markets Advisory Board 
Mbetse, Mxolisi 
National NGO Coalitilon 
NEHAWU 
Office for Public Ente rises 
Office  of Consumer  Apairs KwaZulu Natal 
Office  of the Auditor General 
Old Mutual 
Pension Lawyers Association 
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Public Accountants and Auditors Board 
Public Property Syndication Association 
Ramos, Maria: Former Director General: National Treasury 
Registrar of Banks 
SA Insurance Association 
SA Law Commission 
SA National Consumer Union 
Securities and Investment Professionals 
Select Committee on Public Accounts 
STRATE  Ltd 
Shareholders' Association of South Africa 
South African Futures Exchange (now  taken over by the JSE) 
South African Institute of Chartered Accountants 
South African Institute of Financial Markets 
South African Revenue Service 
Standing Committee on Public Accounts 
Sydney Maree 
The Banking Council (South Africa) 
The Director: Investigating Directorate: Serious Economic Offences 
The SA Representative Association of Chartered Certification Accountants 
Transnet Limited 
Van Jaarsveld, Prof  SR: University of Pretoria 
Van Niekerk,  Prof JP: UNISA 
Western  Cape Consumer Court 
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