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GE~RAL  EXPLANATORY NOTE:

[ 1 Words in bold type in square brackets indicate omissions from
existing enactments.

Words undertied with a sohd tie indicate insertions in
existing enactments.

BILL
To amend the Constitution of the Republic of South Afn~,  1996, so as to enable a
proclamation Ming and setting dates for an election of a provincial legislature to
be issued either before or after the expiry  of the term of that legislature; and to
provide for the doeation  of undistributed delegates in a protincid delegation to
the National Councfl of Provinces in a me where competing surpluses are equal;
and to provide for matters connected therewith.

BE ~ ENAC~D  by the Parliament of the Repubhc  of South Africa, as
follows:—

Amendment of section 108 of Act 108 of 1996

1. Section 108 of the Constitution of the Repubhc of South Africa, 1996 @hereinafter
referred to as the principal Act), is hereby amended by the substitution for subsection (2)
of tie followtig  subsection:

“(2) If a provincial legislature is dissolved in terms of section 109, or when its
term expires, the Premier of the province, by proclamation, must C4 and set dates
for an election, which must be held within 90 davs of the date the legislature was
dissolved or its term expired. A proclamation ;tig and setting “dates for an
election may be issud before or after the expiry of the term of a provincial
legislature.”.

Amendment of Part B of Schedde 3 to Act 108 of 19%

2. Part B of Schedde  3 to the pticipti  Act is hereby amended by tie addition of the
foUowing  item:

“3. If the competing surpluses envisaged in item 2 are equ~,  the undistributed
delegates in the delegation must be allocated to the party or parties with the same
surplus in swuence  of votes recorded, starting with the party which recorded the
highest number of votes during the last election for tie provincial le~slature
concerned.”.
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3. This is the Constitution of the Repubbc of South tics Amendment Actj 1999.



4

MEMORA~UM  ON THE OBWCTS OF THE CONSTITUTION OF
THE REPUBLIC OF SOUTH AFMCA  THI~ AMENDWNT  BILL

1.1 It wodd  appear horn the wording of section 108(2) of the Constitution of tie
Republic of South Africa, 1996 (Act No. 108 of 1996) @hereinafter  referred to as “the
Constitution”), that a proclamation by a Premier ctig and setting dates for an election
cmot be fortndy published before the relevant legislature’s term has actudy expired.
In view of the fact that it serves no purpose to delay the publication of such a
proclamation unti the term of the legislature has expired, the Chairperson of the
Electoral Commission has requested the Minister for Provincial Affairs and Constitu-
tional Development to consider an amendment to the Constitution that wiU allow such
a proclamation to be pubfished before the term of a particular provincial legislature has
expired. Such an arrangement wifl dso avoid necessary pre-electord  procedures being
unreasonably telescoped during the 90 day period referred to in section 108(2) of the
Constitution.

1.2 Clause 1 of the BU provides for the Premier of a province to cdl and set dates for
an election of the provincial legislature, and allows the proclamation calling and setting
those dates to be issued either before or after the expiry of the term of that provincial
legislature.

2.1 me formda  for determining g P- Pticipation  in provincial delegations to the
National Councd  of Provinces is set out in Part B of Schedde  3 to the Constitution. If
the cdctiation in terms of item 1 of that Part yields a surplus not absorbed by the
delegates Wocated to a partictiar  party, such a surplus must compete with similar
surpluses accruing to other parties, and any undistributed delegates in the delegation
must be docated to the party or parties in the sequence of the highest surplus. However,
it is possible for competing sqluses  to be equal, and no provision is made in Part B of
Schedde  3 to the Constitution for the eventutity of more than one party with the same
surplus competing for the same undistributed delegate. It is deemed expedient to provide
for such an eventutity.

2.2 Clause 2 of the BiU provides for the allocation of undistributed delegates in the
provincial delegation where competing surpluses are equal, with reference to the
sequence determined by the number of votes recorded for the party or parties in question
during the last election of the provincial legislature concerned.

3. BODWS/ORG~SATIONS  CONS~TED

me Electoral Commission
me Office of the President
The Department of A@ctiture
me Department of Water Mairs and Forestry
me BM was subtitted to the provincial legislatures for their views, and pubhshed  for

pubfic commen~  as required by section 74(5) of the Constitution.

4. PA~I~NTARY  PROCED~

In view of the fact that the Bill provides for constitutional amendments envisaged in
section 74(3)(b) of the Constitution, the State Law Advisers and the Department of
Constitutional Development are of the view that the legislative procedure provided for
in that section must be foUowed  and that, consequently, the BM shodd  be passed by
both the National Assembly and the National Councd of Provinces. Since the
amendments contained in the B~ WN tiect d provinces, the provisions of section
74(8) of the Constitution are not apphcable.

5. WLICA~ONS FOR PRO~CES

k terms of the amendment of section 108(2) of the Constitution, the Premier d be
in a position to issue a proclamation ctig and setting dates for an election of the
provincial legislature either before or ~tir tie expiry  of the term of that legislature.

6. MLICA~ONS  FOR _C~ALI~S

None.


