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NOTICE 607 OF 2006

DEPARTMENT OF LAND AFFAIRS
PUBLICATION OF THE SECTIONAL TITLES AMENOMENT BILL, 2006
The Minister for Agriculture and Land Affairs intends to introduce the Sectional Titles
Amendment Bill, 2006, in the National Assembly in 2008. The Bill is hereby

published in accordance with Rule 241(1)(c) of the Rules ¢f the National Assembly.

Interested persons and institutions are invited to submit written representations on
the Bill within 21 (twenty-one) days from the date of this publicationto :

The Secretary of Parliament Parliament Building
Mr Z A Dingani Room V20

P O Box 15 Parliament Street
CAPETOWN CAPE TOWN

8000

Tel : (021) 403 2240
Fax : (021) 403 2604

E-mail : zdingani@parliament.gov.za

Copies of the Bill can be obtained from :

1. Government Printers : Pretoria and Cape Town; and
2. Department of Land Affairs

Mr G J Smith

184 Jacob Maré Street

PRETORIA

Tel : (012)312 9117
E-mail : gismith@dla.gov.za
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GENERAL EXPLAXATORY ROTE:

[ I Words in bold type in square brackets indicate rondssians fom
SRISNNG EAICHACTLS.
Words underlined with 3 solid time indicste insertions
XN SrRetments,

BILL

To amend the Sectional Tides Act, 286, 50 a¢ tv smend ceriain definitions; o
provide for the registration of 8 sectional morfgage Bond over en axleshve use
ares; to provide that foint bolders of certain rights muy apply for a certificate of
real vights fn respect of their andivided shares in an exclusive use area ov 2 right
eontemplated by section 2501} of Gw At to extend the manner in which ¢ body
corparate may scquive land for the estenston of cunsoe property sod fo wmsda
far the registration thereof; {¢ provide for the deletion of & provive; w prmrde o
the substitution of the refercuce (o the repealed Land Swrvey Aot 19275 and o
provide for matters conpected therewith.

pE IT ENACTER by the Padiament of the Republic of Sowh Afies, a3

follewseno

Ameadment of section 1 of Act 95 of 19834, 35 smended by sevilon | of Aot &% of
19%¢, section | of Act 7 of 1992, section 1 of Aot 5 of 1980, seetion © of Suf $d of
1997, sectlon T of Act 39 of 2003 and sectian | of Act 7 of 3008

1. Section t of the Sectianal Tithes Aor, (986 {Act Moo 9% of 1930 (beroinafter
seferred to as the principal Act), is bereby mmcnde
b by the substmrion o subsection {1 for the definttion of “Clee
Goemeeal™ of the (olkesviag definition:
* «Chiel Survevor-General’ meany the Chied Surveyvor-Genend ap-
pmﬁmd i tenns of section [ 2 of the Land Survey Act, [ 1927 (et Ne.
% of £927) 1997 fAct No. 8 of LT,
& by the subatitition in sabmection (1) for the definition of *se
bond"” of the fpllowing defmton
* ‘geetionsl morvigage houd” means 2 mortgege hond hypodhecating-—
fa)  sunit or 20 fndivided share o g waitor} cxchaive o
or an andivided shars in such unit, sren or fand held vnder & SEPATALS
seetional vitle deod; or
fBp  aregistered lease or sub-lease of amy unit, exclustve use aroa or land
or 3y uadivided share [a_i 3@1 unit, area oF §Jm{‘ urg, whic

¥

TS

ic&s:e U}dk mm,l'{ ar Fw pum:«ds kit i:m:h mgemcr with f§* v Hirst ;m L@é

amount in all to not less than 1 veats; or
fe}  any ather regustered veal right in or aver sy such wne or undivided
share in a unit or common groperty of the sights refered o i

sectiong 23 gsnd 20,7 and

Ak, anad

1]

W



STAATSKOERANT, 12 MEI 2006 No. 28798 35

foi  bry the substimtion  subsecion (1) for the definition of “*Surveyor-{ieneral™
- of the foilowing definition:
* Surveyor-General® means 8 Supveyor-General appointed in terms of
sectzon [4] 3 of the Land Survey Act, 1927 (Act Ne. 9 of 1927} 1997
{AQT Mo, & of 199737,

Amendment of xection [5SB of Act 95 of 1986, ay inscrted by seotion 10 of Act 63 of
1991 and smended by section I8 of Act 44 of 1997

2. Beetion 5B of the prineipal Act i3 hereby smended by the substinution for
subseetion 43} of the follpwing subsecton
“EY ) Any person who -
(i) the joint coner o ¢ amt; of
{ti) the jedm Bolder of 2 right 1o an exchusber use area; or
iy the joint bolder of & right referred to by section 25¢1
held by such person and one or more otfser persons under one sectional tite deed,
certificate of neol right or nptarial deed of cession, &3 he case may be, mgy, upon | 14
application o the registrar in the prescribed manner, obtin a cenificats of
registered secvional title or ¢ centificate of real right ip the presoribed form in
tespect of My or her undivided share {n such wmit, right to an exclusive use area or
right seferred 1o in sectipn 23£1%
i) Mo wanstor ar cossion of & fraction of an undivided shargee. g4
(i) i a onis oy
(i} right t an cxclusive use area; or
{ili} right referred o in section 25§11
aad no hypothecation or lease of the whole or fraction of such undivided share shall
be registered in s deeds vegisiry, undess a certificate of registered sectional titke ar | 25
certificate of real right, in eospeer of such undivided shave iy produced to the

regisrer,”,

Amendment of section 26 of Act 95 of 1986, as umended by section 16 of Act 63 o
1981, section 19 af Aot 44 af 1997 and section 7 of Act 39 of 2083

3. Section 20 of the priscipaf Act is herchy amendod— k2]
fu) By the substimtion for subsection (1} of the following subseerion:

Sl A bedy corporste, suthorised therete in writing by all of its
members, may purchase of ctherwise aoquire land 10 extend the common
propenty and such land reast be resistored in the name of the body
carporate in tenms of this Act and the Deeds Registries Aet.”; angd 3%

i by the substinggion for subgection (2} of the followinyg subsection:

“12) Land purchasod of otherwise apguired by and registered in the
name of iyl s body corporate in terms of subsection {1 shall be decmed
& be cwned by the owners of the scetions in the building concerned in
the same proportien as their patticipation quots as reflecied on the 40
relevant sectional plap.™.

Amendiment of section 36 of Act 95 of 1986, as amended by section B of Act 7 of 1992
snd seotton 4 of Aot 7T of 2008

4. Bection 26 of the principal Act is herchy amended by the deiction of the previso te
subsection (1)

Rubstitution of expression

& The principal acs is hereby smended by the substitation for the expression “Land
Swrcey Ay, 1927 (Act No. § of 1927, wherever it oo, of the expression *“Land
Survey Act, 1997 (Act Mo, § of 1997,
Short titke 30

6. This Act s called the Sectional Titles Amendment Act, 2006,
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MEMORANDUM ON THE OBJECTS OF THE SECTIONAL TITLES AMENDMENT
BILL, 2006

1 PURPOSE
The Sectional Tittes Amendment Bill, 2005 (hereinafter referred © as "“the Bill"),

proposes certain amendments to the Sectional Titles Act, 1986 (Act No. 95 of 1986)

(hereinafter referred to as "the Act").

2. OBJECTS OF THE BILL

2.1 Clause 1 of the Bill proposas certain consequential amendmentsto the
definitions of "Chief Surveyor-General"and “‘Surveyor-General" pursuant to the
repeal of the Land Survey Act, 1927 (Act No. 9 of 1927), in order to reflect the
correct statutory position. tt also proposes an amendment to the definition of
‘sectional mortgage bond". Exclusive use areas are part of the common property set
aside for the exclusive use by owners of sections in a sectional title scheme.
Despite the connection between the exclusive use areas and the relevant sections,
the Act does not provide for the registration of sectional mortgage bonds over
exclusive use areas. The proposed amendment seeks to extend the registration of
sectional mortgage bonds to exclusive use areas and undivided shares in exclusive
use areas. It also seeks to harmonise the periods between registered and
unregistered leases or subleases and eliminates the perception that a short-term

lease is receptive to the registration of a sectional mortgage bond.
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2.2 Section 15B(5) of the Act grants to the joint owner of a unit the right to apply
to the registrar of deeds for a certificate of registered sectional title in respect of such
owner’s undivided share in the unit. Inview of the connection between exclusive use
areas and their relevant units, clause 2 of the Bill proposes that this right also be
extended to the joint holder of a right to an exclusive use area or a right referredto in
section 25(1) of the Act. Section25(1) entitles a developer to reserve the right in a
sectional plan to erect for his personal account, a further building or buildings, a
horizontal extension of an existing building or a vertical extension of an existing
building on a specified part of the common property. The developer has the rightto
divide the building or buildings into a section or sections and common property and
to confer the right of exclusive use over parts of the common property upon the
owner or owners of the sections. Itis also proposed that joint owners may apply

either for a registered sectionalftitle or a certificate of real right.

2.3.1 Section 26(1) of the Act empowers the body corporate to purchase land to
extend the common property but does not provide for the acquisition of land in any
other manner. Clause 3(a) of the Bill seeks to empower the body corporate to also
acquire land otherwise, for example, by donation, exchange or bequest. Land

acquired by the body corporate must be registered in the name of the body

corporate.

2.3.2 The proposal in clause 3(b) of the Bill for the amendment of section 26(2) of

the Act, is a consequential amendment pursuantto the proposed amendment of

section 26(1).
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2.4 When the Act was passed by Parliament in 1986, the definition of “owner*
provided, inter alia, that the “owner” was the person (including the State) by whom
the unitwas held under a lease registered in a deeds registry for a period of ninety-
nine years or longer. The definition has since been amended on various occasions
but, unfortunately, the proviso to section 36(2) has not been amended accordingly.
The existing definition of “owner” does not provide for ownership by way of a lease
and the proviso which still refers to a lease of a unit contemplated by paragraph (b)
of the original definition of “owner”, has thus become obsolete. The proposal in

clause 4 of the Bill seeks to rectify the situation by deleting the proviso to section

36(2) of the Act.

2.5 The Act contains referencesto the Land Survey Act, 1927 (Act No. 9 of 1927),
which was repealed by the Land Survey Act, 1997 (ActNo. 8 of 1997). The proposal

in clause 5 of the Bill seeks to reflectthe correct statutory position.

2.6 Clause 6 of the Bill contains the short title.

3. FINANCIAL IMPLICATIONS FOR STATE

None.

4. + DEPARTMENTS/ BODIES! PERSONS CONSULTED

The Law Society of South Africa
The South African Council for the Architectural Profession

The South African Council for Professional and Technical Surveyors

The South African Property Owners Association
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The Banking Council of South Africa
The Institute of Estate Agents of South Africa

The South African Local GovernmentAssociation

Departmentof Housing
Department of Social Development

Department of Justice and Constitutional Development
National Association of Managing Agents

Public

5. CONSTITUTIONAL IMPLICATIONS

There are N0 constitutional implications.

6. COMMUNICATIONIMPLICATIONS

To be undertaken by the Department of Land Affairs.

7. PARLIAMENTARY PROCEDURE

7.1 The State Law Advisers and the Departmentof Land Affairs are of the opinion

that this Bill must be dealt with in accordance with the procedure established by

section 75 of the Constitution, since it contains no provision to which the procedure

set out in section 74 or section 76 of the Constitution applies.

72  The State Law Advisers are of the opinion that it is not necessary to refer this

Bill to the National House of Traditional Leaders in terms of section 18(1)(a) of the

Traditional Leadership and Governance Framework Act, 2003 (ActNO. 41 of 2003),
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since it does not contain provisions pertaining to customary law or customs of

traditional communities.





