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9.1

9.2

9.3

9.4

Vertical relationship which harms competition as amounting to
significant market power

The evaluation of the vertical integration which may harm competition
concerns an examination of the extent to which, as a result of vertical
integration, a licensee possesses the capacity to conduct itself to an
appreciable extent independently of the market, its customers and
competitors. Furthermore, the manner in which the nature of vertical
integration may harm competition is where such vertical integration
enables a licensee to leverage its market position in an upstream relevant
market so as to distort the conditions of competition in a downstream
relevant market, within which the market participant also operates.

The Authority is of the view that the manner in which vertically integrated
market participants may distort the conditions of competition in the
downstream relevant market is through raising their respective rivals’
costs, cross-subsidisation between products and services offered in the
upstream relevant market and the downstream relevant market, and
bundling and tying of products and services.

In evaluating the nature and extent of vertical integration, the Authority is
of the view that the relevant upstream market and the relevant
downstream market must be delineated and the degree of effective
competition prevalent in both markets must be discerned. Furthermore,
the Authority is of the view that the degree of direct and indirect structural
integration of market participants operating in the upstream relevant
market and downstream relevant market must be considered.

In addition, the Authority shall consider the existence of any structural
links which may amount to cross-directorship, cross-ownership and any
long-term contractual arrangements between market participants
operating in the upstream relevant market and the downstream relevant
market.
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10.

10.1

10.2

10.3

10.4
10.5

10.6

10.7

Procedures for the declaration of a licensee as possessing SMP

The declaration that a licensee possesses SMP in a relevant market shall
be preceded by a process of defining the relevant market in accordance
with the Regulations promulgated by the Authority pursuant to section
67(4)(a).

In declaring a licensee to possess SMP, the Authority shall cause a notice
to be published in the Gazette detailing the following:

10.2.1 A draft determination with a factual finding of the relevant
market within which the licensee operates, and

10.2.3 A draft determination with a factual finding that a licensee
possesses SMP, having taken into consideration the factors
detailed in section 67 (5) of the Act as elaborated upon within
these Regulations;

The Authority shall cause a notice to be published in the Gazette detailing
the draft determination for a period of thirty (30) days and solicit written
comments from interested parties.

Upon request, the Authority may extend the period within which the
submission of written comment must reach the Authority.

The Authority shall within thirty (30) days of receiving written comments
pursuant to regulation 10.3 publish the final determination in the Gazette.

The final determinations issued by the Authority are binding upon the
licensees and such licensees may not have recourse to the Complaints
and Compliance Committee regarding any aspect of the final
determination.

A final determination issued by the Authority shall not preclude a licensee
from instituting an action before a competent court of law.






